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THE INDIAN PENAL CODE. 

CHAPTER I. 


Whereas it is expedient to provide a General 

_ Penal Code for British India ; It is* 

Preamble. , , ~ ,, ' 

enacted as follows : — 

r 

1- This Act shall be called The Indian Penal 

Title and extent ^ 0DE » an( * B ball take effect on and from 
of operation of the the 1st day of May, 1861, throughout 
0o *°' the whole of the Territories which are 

or may become vested in Her Majesty by the 
Statute 21 and 22 Victoria, Chapter 106, entitled 
“ An Act for the better Government of India,” 
except the Settlement of Prince of Wales’ Island, 
Singapore, and Malacca. 


Now extended to that Settlement by Act V of 1867. 

2. Every person shall be liable to punishment 
under this Code and not otherwise, 
offbnoeB^^ommit- for every act or omission contrary to 
*®. d , . * ho the provisions thereof, of which he 

shall be guilty within the said Terri- 
tories on or after the said 1st day of May, 1861. 

This date was by Act VI of 1861 altered to the ls£ day of January, 
1862, and every part of the Code in which the 1st day of May, 186P,ls 
mentioned, is to be construed as if the words “ the 1st day of January, 
1862," had been used instead. 
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Punishment of 
offences commit- 
ted beyond, but 


Any person liable, b y any law passed by the 
Governor-General of India in Council, 
to be triecTfor an~offence committed 
which by law may beyond the limits of the said Terri- 
l rie 4_ T ithin tories. shall be dealt with according 
th. the provia { ous f 0 f~ this Codet for any 

act committed beyond the said Territories, in the^ 
‘same manner (as it su5H~acO had been committed ^ 
within the said Territories. I 

\ 4* Every servant of the Queen shall be subj ect 
7 „ f to punishment topder this Co5eT for 

every act or omission contrary to the 
provisions thereof, of which he, whilst 
in such service, shall be guilty on or 
after the said 1st day of May, 1861, 
within the dominions of any Prince or State in alli- 
ance with the Queen, bv virtue of any treaty or 
engagement heretofore entered into with the Eodt 
India Company, or which may have been or may 
hereafter be made in the name of the Queen by any 
Government of India. 


Punishment of 
offences ‘commit- 
ted by a servant 
of the Queen 
within a Foreign 
allied State. 


The object of this Chapter is to substitute the Penal Code for the 
existing Criminal law of India. That law, however, is not repe aled 
Bxcept by implication, and in cases to which the provisions of this 
Code apply. The frame of this clause is thus explained by the Com- 
missioners in their Second Report, 1847, §§ 536-538. 

“We do not advise the general repeal of the Penal Laws now existing in 
the territories for which we have reoommended the enactment of the Code. 
We think it will be more expedient to provide only that no man shall be tried 
or punished (exoept by a Court Martial) for any acts which constitute any 
offence defined in the Code, otherwise than according to ita provisions. It ie 
possible that a few actions which are punishable by some existing law, and 
which the Legislature would not desire to exempt, may have been omitted from 
the Code. And, in addition to this consideration, it appears to us that actions 
which have been made penal on special, temporary grounds, ought not to bo 
included in a general Penal CMte intended to take its place Amongst the 
permanent institutions of the country.” 

The object is carried outnas regards offences committed within the 
territories by s. 2, which is explicit enough. 

With regard to offences committed beyond those territories the Code 
is lees clear. Section 3 enacts that where a person might, by virtuegl 
any Act of the Legislative Council of Calcutta, be tried m British Inaia 
tor an offence committed out of British India, he is tp be dealt with 
according to this Code. Section 4 contains a simile* , provision as to 
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servants of the Queen who commit offences within the dominions of 
allied Princes. But neither of these sections covers an equally itn- 
J mt class of cases, that, namely, of persons who a re not servan ts nf 
and who are triable in British India, not by virtue c?!: afiy 
acd of the Legislative Council, but under Aofo of Parfiam^f, These 
would seem to be still left un der the old law , which would in general 
be the English Criminal Joaw . On the other hand by s. 40 of 
Chapter II, the word “ offence” is made to denote u a thing made 
punishable by this Code,” except in certain ipepial cases therein 
referred to. It seems difficult to understand why the restrictive 
words “ by virtue of any Abt of the Legislative Council of Calcutta” 
were introduced. 

I shall now point out the law which governs the trial of offences 
committed beyond the limits of British India. 

Offences committed beyond the limits of British India may either 
be tried in India, or the offender may be given up for trial in the 
country where his crime was committed. 

Cases of the latter class will now be disposed of under the Foreign 
Jurisdiction and. Extradition Act XI of 1872. It seems to contem- 
plate two distinct cases. First , where the offence has been com- 
mitted in any of those States specially connected with India, in which 
the Governor- General in Council has a power and jurisdiction which 
is exercised by a Political Agent (s. 3). Secondly , where the 
offence is committed in some State where there is no such Indian 
Jurisdiction, or in some other part of Her Majesty’s Dominions. 

First . — “ When an off ence lias been committed or is supposed to have been 
committed, in any State against the law of such State by a person not being an 
European. British subject, and such person escapes into, or is in British India, 
thePolitical Agent for such State may issue a warrant for his arrest and delivery 
at a place in such State, and to a person to be named in the warrant, if tuoh 
Political Agent thinks that the offence is one which ought to be enquired into 
in such State, and if the act, said to have been done, would, if done in British 
India, have constituted an offence against any of the sections of the Indian 
Penal Code mentioned m the second Schedule hereto, or under any other 
section of the said Code, or any other law, which may from time to time be 
specified by the Governor-General in Council by a notification in the Gazette/' 
(s. 11.) 

The sections mentioned in the second Schedule are the follow- 
ing ; 230 to 263 both inclusive (coin) ; 2&9 — 304 (homicide) ; 307 
(attempt to murder); 310, 311 (Thugs); 312—317 (injuries to 
infants) ; 323 — 333 (hurt) ; 847, 348 (wrongful confinement) ; 360 — 373 
(kidnapping) ; 376 — 377 (rape and unnatural offences) ; 378—414 
(offences against property) ; 435 — 440 (mischief) ; 443—446 (house- 
trespass) ; 464 — 468 (forgery); 471—477 (frauds in regard to 
documents.) 

"Such warrant may be directed to the Magistrate of any district in which 
the accused person is believed to be, and shall' be executed in the maimer pro- 
vided by the law for the time being in force with reference to the execution of 
warrants ; and tbe aooused person, when arrested, shall be forwarded to the 
place and delivered to tbe officer pamed in the warrant." (s. 12.) 

** Such Political Agent may either dispose of the case himself, or may IW® 
over the person so forwarded, whether he be a Native Indian subject of Heir 
Majesty or not, to be tried by the ordinary Courts of the State in wjiioh the 
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offenoe was committed, if he is generally or epeoially directed to do 10 by the 
Governor-General in Council, or by the Governors in Counoil of the Presidency 
of Fort St. George or Bombay respectively.” (s. 13.) 

It will be observed that the Political Agent is not authorised to 
demand the extradition of a European British subject. He must 
apparently be dealt with in India under s. 0. ' 

Secondly . — “ Whenever a requisition is made to the Governor-General in 
Council or any Local Government by or by the authority of the persons for the 
time being administering the Executive Government of any part of the domi- 
• nions of Her Majesty, or the territory of any Foreign Prinoe or State, that any 
person acoused of having committed an offenoe in such dominions or territory 
should be given up, the Governor-General in Council or such Looal Government 
as the case may be, may issue an order to any Magistrate, wio would have had 
juriadictiou to enquire into the offence, if it bad been committed within his 
local jurisdiction, directing him to enquire into the truth of such accusation. 
The Magistrate so directed shall issue a summons or warrant for the arrest of 
such person, aocording as the offence named appears to be one for which a 
summons or warrant would ordinarily issue ; and shall enquire into the truth 
of such accusation ; and shall leport thereon to the Government by which he 
was directed to hold such enquiry. If, upon receipt of such report, suoh 
Government is of opinion that the accused person ought to be given up to the 
persons making such requisition, it may issue a warrant for the custody and 
removal of such accused persou, andJor his delivery at a place and to a person 
4o be named in such warrant.” (s. 14.) 

It is to be remarked that this section contains no limitation as to 
t ho person who may be delivered up, or tho offence in respeoTof 
winch be may be demanded. When once given up, he is absolutely 
at the disposal of the Government to which he is surrendered. 

Tho Act goes on to provide that 

“ This section Bhall not affect the provisions of any law or treaty, for the 
time being in foroe, as to the extradition of offenders ; but the procedure pro- 
vided by any such law or treaty shall be followed in every ease to whion it 
applies.” (s. 14.) 

Tho Extradition Act, 1870 (33 & 34 Viet. c. 52) is in terms only 
applicable to the United Kingdom, but s. 17 provides that it may be 
extended to any British possession (s. 26) by order in Council, 
and the extending order may either suspend any existing law on the 
subject which prevails in such possession or may direct that such law 
shall have effect as part of the Extradition Act, either with or with* 
out alteration, (s. 18.) 

The same Act contains provisions which practically make all 
warrants or depositions prove themselves, if purporting to be issued 
by the authorities of the country which demands the offender, and to 
bo signed by a Judge, Magistrate or officer of the foreign State, 
whose signature is either proved by oath, or authenticated by an 
official seal, of which all Courts are to take notice, (s. 15). The Indian 
Evidence Act (s. 82), enables similar documents to be proved in the 
same way, if produced in India. 

As regards the trial in India of offences committed out of India, 
it must be remembered that the Indian Courts are essentially Courts 
of local jurisdiction, and have no power to try any person for a crime 
committed out of India, unless by some special provision authorising 
them tp do so. Where such a crime has been committed, and the 
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offender is in India, it is necessary to enquire ; first, whether he is 
triable at all ; secondly, if so, b y what Court ; thirdly, what law is to 
be applied to ascertain his offence; ana lastly, how is the penalty 
for that offence to be determined. 

First. — As a general rule no Municipal tribunal h as jurisdiction 
over a foreigner in respect of an offence committed in a foreign State. 
And it makes no difference that his crime takes effect, or has a con- 
tinuing operation within the Municipal limits . Accordingly where a 
subject of the Kolhapur State, which is foreign territory, instigated 
in that State a murder which was committed in Satarn, it was 
held that his conviction in Satara m ust be annulled. (10 Bomb. 
H.C. 356). And sfit has been held that notwithstanding the provisions 
of the Crim. P.C? (ss. 66 Ulus, b and G7 illus.f.), a foreigner who was 
found in possession of Btolen property in India could not be tried, if 
the theft or guilty receipt had t aken place out of India . (4 Bomb. 
H.O.Cr.38; IMad.L.R 171.) Till very lately it was generally supposed 
that for this purpose the jurisdiction of every State extended to a 
distance of three miles from its own shore. This doctrine, however, 
after undergoing an elaborate discussion, has been over-ruled by the 
recent case of Reg. v. Keyn, (2 Q.B D. 90 ; 2 Ex. D. 63.) It must 
therefore now be taken that as regards foreigners, and apart from 
special statutory jurisdiction, or any of the special circumstances 
about to be mentioned, the fact that the crime was committed with- 
in that distance from the sea coast makes no difference. A foreign 
vessel is part of the State to which it belongs. Therefore, where a 
blow was inflicted by one foreigner upon another foreigner on board 
a foreign vessel on the high seas and even where the injury was 
inflicted by a foreigner who was upon a foreign ship upon an English 
man who was upon an English ship, both being on the high seas : it was 
held that the English Court had no jurisdiction, though the death 
occurred, and the prisoner was in custod y within its limits. (Reg. v. 
Lewis, 26 L.J.M.C. 104; D. & B, 182 ; Reg. v. Keyn, ub. sup.) But 
where a foreign vessel actually comes within the territorial limits 
of another State, as for instance, by entering a harbour or a river, 
it loses its f oreign territor ial pb Br iefer . and becomes subject to the 

i 'urbsdiction of the State which it enters, unless it is a ahjn of war . 

n the latter case, by international usage it retains its foreign 
character. (Reg. v. Keyn, ub. sup. ; 1 Phill. Int. L. 366.) In no case 
doeB the protection given to foreigners or foreign ships apply to 
piracy, because a pirate is the common enemy of mankind, and sets 
nis own nationality at defiance, just as much as he does that of 
other States. 

• 

As regards those who are within British jurisdiction, numerous 
enactments apply. One is s. 4 of the Penal Code, as to which 
it is only necessary to refer to s. 14,^hich defines the words 
" Servant of the Queen.” This provision is extended by Act XI of 
1872, s. 9, which declares that “all British subjects, European and 
Native, in British India, may be dealt with, in respect of offences 
co mmit ted by them in any Native State, as if Buch offences had 
been committed in anyplace within British India in which aay 
such subject may be or may be found.” But where the offence wae 
committed in a Native State which possesses a Political Agent, he 



6 


TRIAL OF OFFENCES 


must certify that the offence is one which ought to be tried in 
India. Any proceedings taken thereupon will be a bar to proceed- 
ings for the same offence in the Native State. 

A further and special provision is contained in the Slave Trade 
Act (39 & 40 Yict. c. 46, s. 1) which makes the commission or 
abetment of offences under ss. 367 — 370 and 371 of the Indian Penal 
Code, punishable in the same way as if they had been committed 
in any place within British India in which the offender may be 
found, provided he was a subject of Her Majesty, or of any allied 
Indian Prinoe, even though the off enoe itself was committed on the 
high seas, or in any part of Asia or Africa specified by order: of 
Council. Special powers of issuing commissions to, obtain evidence 
are given to the High Courts under s. 3. T 

Another wide class of jurisdiction over offences committed out 
of India is the A dmiralty jurisdiction poss essed by the High 
Courts. It was originally conferred upon the Supreme Courts by 
their respective Charters, and by 33 Geo. Ill, c. 52, s. 156, and 33 
Geo. Ill, c. 155„s. 110, and was continued to the High Courts by 
24 & 25 Yict. c. 104, s. 9, and by ss. 32 & 33 of the Letters Patent 
of 1865. The effect of these Statutes is to confer upon those Courts 
’’Tbhe same jurisdiction as is possessed by the Admiralty Court of 
England in respect of all offences, committed in all places, and by 
all persons over whom th%t Court would have had jurisdiction. 

Admiralty jurisdiction is entirely confined to the water. No 
crime committed on land comes within its cognizance. It applies 
in the following instances .— 

1. To all subjects of the Queen who commit any offence upon 
the high seas, or in any port, creek or river, of a tidal character , 
which may be consTderea as merelylm extension of tile sea. Where 
an English sailor was charged witn stealing tea out of a vessel 
which lay in the river at Wampu in China, twenty or thirty miles 
from sea, it was held that the Central Criminal Court in London, 
which exercises Admiralty functions, had jurisdiction over the 
offence, though no evidence was offered to show whether the tide 
flowed where the vessel lay ; “ The place being one where great 
ships go." (R. v. Allen, 1 Mood. C.C. 494 ; Reg. v. Bruce, 2 Leach, 
1,098.) And so Wood, V.C., said (29 L.J. Ch. 879) u There cannot 
be any doubt or question that directly low water mark is passed, a 
vessel is on the high seas." (See too the Eolipse, 31 L.J. Adm. 201.) 

Rut Admiralty jurisdiction only exists where the ordinary Crimi- 
nal Courts have no jurisdiction. Therefore they and not the Admi- 
ralty Court have jurisdiction when the offence is committed in rivers 
or arms or creeks of the sea within tjhe bodies of empties , though 
within the flux and refluxTif the sea ; as tor instance, m tbe Bristol 
Channel. (Reg. v. Cunningham, 26 L.J.M.C. 66; 1 Bell, C.C. 66.) 

2. To all persons, whether subjects or foreigners, who commit 
any offence, on board a British ship, or a Ship lawfully in British 
possession, as for instance, a prize of war, when such vessel is qn 
the high seas, or in any tidal port, creek, or river. (Reg. v. Serve*, 
2 0. & K. 53 ; 1 Phill. Int. L. 377.) 
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In a recent case, (Beg. v. Anderson, 1 L.R.O.C. 161) an American 
citizen was indicted at the Central Criminal Court for a murder, 
committed by him on a British vessel in which he was serving, and 
which at the time was in the river Garonne, 90 miles from the sea, 
and of course in the heart of France. It was held that he was liable 
to the Admiralty jurisdiction at common law, independently of the 
provisions of the Merchant Shipping Act, s. 267. (vide p. 9.) The 
Court treated it as perfectly plain that the place # where the ship lay 
was within Admiralty jurisdiction being “ in a navigable river, in a 
broad part of it below all bridges, and at a point where the tide ebbs 
and flows, and where great ships lie and hover.” (p. 167.) As to the 
nationality of the prisoner that was immaterial, since as long as he 
was on a British 4hip, he was on British territory, under the protec- 
tion of, anddbound to render obedience to British laws. (See Mar- 
shall v. Murgatroyd, 6 L.R.Q.B. 31.) 

But where a foreigner is il legally and against his own consent 
in custody on board of a Britisn snip, or is in custody, however 
l egally , merely by virtue of superior force, as in the case of a pri- 
soner of war, no acts done by him merely for the purpose of effect- 
ing his escape are criminal offenoes . This point was very much 
argued in thecase of Keg v. Herva, where tne prisoners were cap- 
tured as slaver, and rose upon the crew of the British cruiser. The 
point was noffMecided however, as the Court acquitted them on the 

g round that the ship in which the killing took place was not shown 
y law tQ have been a British ship, and therefore that the Court had 
no jurisdiction. Baron Aldersone inclination seemed to be against 
the right of the prisoners to slay their captors. In one place he 
said: — 

“ If these persons had been brought on board ‘ The Wasp,’ and had there eon- 
spired to kill the English and had done so, would not that have been murder?” 
(2 0. & K. 64) ; and in another place he observed— 

“ If a prisoner of war killed the captain who carried him on board his ship, 
would he not be triable here ?— and yet, he docs not come on board volun- 
tarily.” (Ibid. 69, and see arguments, pp. 76, 89, 93, 95.) 

The question however is now settled, as I have stated the law 
above, by the decision in Reg. v. Battler, D. & B. 539 ; 27 L. J.M.C. 
50. There, a criminal who had been arrested in Hamburgh, and 
was in irons on board a English steamer, shot the officer, who after- 
wards died of his wound. Lord Campbell, C.J. during the argu- 
ments of the case said — 

” If a prisoner of war who had not given his parol, killed a sentinel in trying 
to escape, it would not be murder." 

In giving the judgment of the full Court, (fourteen Judges, among 
whom the heads of the three Courts were present) he said— 

'Here a crime is committed by the prisoner on board an English ship on the 
high seas, whioh would have been murder if tbe killing had been by an English- 
man in on English oountry ; and we are of opinion that under those oiroum- 
stanoes, whether the oapture at Hamburgh, and the subsequent detention were 
la wfnl or unlaw ful, the prisoner was guilty of murder, and of an offenoe against 
the laws of England ; for he was in an English ship, part of* the territory of 
England, entitled to the protection of the English law, and he owed obedienqp 
to that law ; and he committed the orime of murder— that is to say, he shot the 
officer, not with the view of obtaining his liberation, but from revenge and 
malice prepense.* (D. & B. 547.) 
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In the cose of Attorney- General for Hong Kong v . Kwok- A -Bing, 
the prisoner was one of a number of Chinese Coolies who, while on 
a voyage from China to Peru in a French emigrant ship, killed the 
captain and several of the crew and took the ship back to China. 
The Chief Justice of Hong Kong released the prisoner on habeas 
corous on the ground, inter alia, that the ship was a slave ship, 
and that the Coolies were justified in killing the captain and crew 
for the purpose of obtaining their liberty. This finding was re- 
versed on appeal by the Judicial Committee. Their Lordships said, 

“ There waa evidence from which it might be inferred that some of the 
Coolies had, by fraud or by threats on the part of otheT Chinese, been induced 
to go to the barracoon and embark on board the ship against their will. 'They 
appear, howevor, all to have professed to the Portuguese authorities at Macao 
that they were willing emigrants ; and there was, m their Lordships* opinion, 
no sufficient evidence upon the depositions that either the Portuguese autho- 
rities at Maoao, or the French captain or orew, Were any parties to compelling 
any of the Coolies to leave China against their will.” 

The Committee were accordingly of opinion that the offences com- 
mitted by the prisoner, assuming the evidence to be true, were those 
of murder under the French municipal law, and piracy jure gentium. 
(5 L.R.P.C. 180, 199.) 

The mere fact that the ship has a certificate of registry &b a Bri- 
tish ship is prima facie evidence that she is such. But the presump- 
tion may be rebutted, as for instance, by showing that her owner 
was an alien. (Reg. v. Bjornson, 34 L.J\M.C, 180.) On the other 
hand, a ship may be shown by evidence to be a British ship, though 
she is not registered as such. (Reg. v. Sven. Seberg, 1 L.R.C.C. 264.) 

3. All cases of piracy, bv whomsoever and wherever committed, 
are within Admiralty jurisdiction, for pirates are common enemies, 
and may be tried whenever they are found. (1 Phill. Int. L. 379.) 

“Piracy, is an assault upon vessels navigated on the high seas, committed 
animo furandi, whether the robbery or depredation be effeoted or not, and 
whether or not it be accompanied by murder or personal violence.” — Ibid. 

And so in the case of Kwok-A-Sing, the Judicial Committee cited 
with approval the language of Sir Charles Hedges, who says, 
“Piracy is only a sea term for robbery, piracy being a robbery 
within the jurisdiction of the Admiralty. (6 L.R.P.C. 199.) 

And where the ships were not seized upon the high seas, but were 
carried away and navigated by the very persons who originally 
seized them, Dr. LuBhington laid it down, that the possession at sea 
was a piratical possession, and the carrying away tne ships on the 
high seas were piratical acts. (Case of the Magellan PirateB, 1 
Phill. Int. L. 391.) So also it is piracy, where persons who have 
lawfully entered a ship as passengers, crew or otherwise, afterwards 
feloniously carry and,BaiPhway with the ship itself, or take away any 
merchandise, or goods, tackle, apparel or furniture out of it, thereby 
putting the Master of such ship and his company in fear. (Per Sir 
Leoline Jenkins, 1 Phill, Int. L. 384.) 

♦Till lately the Mofussil Courts have had no similar jurisdiction* 
Now by the combined effect of 12 A 13 Viet, c, 96 and 23 A 24 Yict. 
c. 88, j3. 1, it is enacted, 
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“That if any person in British India shall be charged with the commission of 
any treason, piracy, felony, robbery, murder, conspiracy or other olfenoe, of what 
nature soever, committed upon the sea or in any haven, river, creek or place 
where the Admiral has power, authority or jurisdiction, or if any peison ohaiged 
with the commission of any such offence upon the sea, or m any such haven, 
river, creek or place, shall be brought for tnal to British India, then and in eveiy 
such case all Magistrates. Justices of the Peace, publio prosecutors, jurieB, judges, 
Courts, publio officers, and othci persons in India shall have and exercise the 
same jurisdiction and authorities for inqumiig of, tiying, hearing, determining 
and adjudging such offences, and they aie hereby respectively authorised, 
empowered and requited, to institute ami cany on all suen proceedings foz the 
bringing of such peison so charged as aforesaid to trial, and for and auxiliaiy to 
and consequent upon the tnal of auy such person for any such offence wherewith 
he may be charged sis afoiesaid, as by the law of Btitish India would and ought 
to have been had Aid exercised, or instituted and earned on by them lespeotiVely 
if such offence had been committed, and such person had been charged with 
having committed the same, upon any watcis situate within the limits of British 
Indu, and within the limits of the local juiisdiction of the Courts of Cnminal 
Justice.” (And see Cr. P 0., s. 157, ante p. 4 ) “ Pi ovvled always, thatif any 
person shall be convicted before any such Court of any such offence, such person 
so oonvicted shall be subject, and liable to, and shall suffer all such at d the same 
pains, penalties and forfeitures as by any law or laws now in force persons con- 
victed of the same respectively would be subject and liable to, in case such offence 
had been committed, and weieinquuedof. tiled, heard, determined and adjudged 
in England, any law, statute or usage to the contrary notwithstanding.” (12 & 
13 Viet. o. 90, ss. 1, 2.) 

Further provisions of a similar character are contained in the 
Merchant Shipping Act, and the subsequent amending Acts. 

By the Merchant Shipping Act, 17 & 18 Viet. c. 104, s. 2C7, 

0 

“ All offences against property or person c ommitted in or at any place ashore 
or afloat out of Her Majesty's Dominions (see s 2) by any Master, Seaman or 
Apprentice, who at the time when the offence is committed is, or within three 
months previously has been, employed in any Biitish Ship, shall be deemed to 
be offences of the same nature respectively, and be liable to the same punish- 
ment respectively, and be enquired of, heaid, tiied, and determined and 
adjudged in the same manner, and by the same Comts, and in the same places, 
as if such offences had been committed within the jurisdiction of the Admiralty 
of England ; and the costs and expenses of the prosecution of any Bucb offence 
may be directed to be paid as in the case of costs and expenses of pioBeoutions 
for offences committed within the jurisdiction of the Admiralty of England.” 
(See as to such costs, 7 Geo. IV, c. 04, s. 27, and 7 & 8 Viet. c. 2, s. 1.) 

Complaints of offences coming under the above section may be 
enquired into on oath by any British Consular Officer, who may there- 
upon send the offender in custody “ t p the United Kingdom, or to 
any British possession in which there is a Court capable* o f taking 
cognizance of the offence, m any ship belonging to Her M a j e sty or 
to any of Her subjects, to be there proceeded with according to law.” 
The master of the ship “ shall on his ship’s arrival in the United 
Kingdom, or in such British possession as aforesaid, give every 
offender so committed to his charge intoihe custody of some Police 
Officer or Constable, who Bhall take the offender before a Justice of 
the Peace or other Magistrate empowered by law to deal with the 
matter, and such Justice or Magistrate shall deal with the matter as 
in cases of offences committed on the high seas.”* The expense of 
imprisoning the offender, and of conveying him and his witnessed to 
the plaoe of trial shall be part of the costs of prosecution, or be paid 
as costs incurred on account of seafaring subjects of Her Majesty 
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left in distress in foreign parts, (s. 268. See as to last clause, 
as. 211-213.) See as to the admissibility of depositions where the 
witness is not producible, s. 270. 

In a reoent case it was intimated by the Judges that this Act 
would apply to an American citizen, who was serving on a British 
ship, at the time the offence was committed. It was not however 
necessary to decide the point, as the jurisdiction at common law 
was made out. (Reg* v. Anderson, 1 L.R.C.C. 161.) 

This statute only applies to Masters, Seamen and Apprentices on 
British ships. But it applies in the case of a Ship which is in fa-ct a 
British ship, though it is not registered u nder theMerchant Ship- 
ping Act. (Reg. v. Sven. SebergV 1 L.K.O.C. 264.) I 1 

Stat. 18 & 19 Viet. c. 91, s. 21, provides that 

“ If any person being a British subject, charged with having committed any 
crime or offence on board any British ship on the high Beas, or in any foreign 
port or harbour, or if any person not being a British subject, charged with 
having committed any crime or offence on board any British ship on the high 
seas, is found within the jurisdiction of any Court of Justice in Her Majesty’s 
dominions which would have had cognizance of such crime or offence, if com- 
mitted within the limits of its ordinary jurisdiction, such Court shall have juris- 
diction to hear and try the case as if such crime or offence had been committed 
within such limits. Provided that nothing contained in this section shall be 
construed to alter or interfere with the Act 12 Ac 13 Viet. c. 96.” (See its provi- 
sions, p. 9.) 

This Statute is to be taken as part of the Merchant Shipping Act, 
1854, (17 & 18 Yict. c. 104) by s. 2 of which it is provided that “Her 
Majesty’s Dominions” includes all territories (then) under the 
Government of the E. I. Company. 

The first question upon this Act is as to the meaning of the words 
“British subject.” These words have got two perfectly distinct 
meanings. One is a person who owes allegiance to the British Crown\ 
by b irth or naturalizat ion. (Reg. v. Manning, 2 C. & K. 900.) The! 
other is a person who by reason of his British origin is to a certain! 
degree exempt from the Criminal jurisdiction of the Mofussil Courtcn 
(See Book II. Want of jurisdiction.) Tk6 former I conceive to be 
the meaning in the Statute quoted. It will be observed that the 
Act is an amendment of the Merchant Shipping Act, which applies 
generally to every part of the British dominions. It seems clear 
that the word British when qualifying subject must mean the same 
thing as it does when qualifying Ship, and in either case must be 
taken simply as opposed to foreign. Accordingly, upon the con- 
struction of another Criminal Statute, 9 Geo. IV, c. 31, s. 7, the 
words His Majesty’s subject, and British subject, were treated by 
the Court as synonymous terms, in dealing with a Native of Malta. 
(Reg. v. Azzopardi, I. C. & K. 203-207. See too Reg. v. Manning, 2 
C. & K. 900.) The restricted meaning of the term would become 
important for the first time when the cpieBtion arose, what Court in 
India was to try the prisoner P For instance, suppose an English 
Sailor and a Malabar Coolie returning from the West Indies jom in 
robbing a passenger on board a British ship while it is in a foreign 

# port, and are arrested when they reach India ; both would be 

* amenable to the jurisdiction of the Indian Courts, as being in the 



COMMITTED OUT OP INDIA. 


U 


general sense British subjects. Bat the Englishman as being a 
British subject in the restricted sense, could in general, only be tried 
before the High Court, while the Coolie might be tried by any Court 
in the Mofussil within whose jurisdiction he was found, provided it 
was capable of taking cognizance of theft. 

A prisoner is “ found within the jurisdiction” under the meaning 
of this Statute, when he is actually present there, whether he canie 
voluntarily or was brought by force ; and even the fact of Mb having 
been illegally put on board the ship where he committed the crime, 
makes no difference in the criminality of the act, or the jurisdiction 
of the Court to try it. (Reg. v. Lopez, *27 L. J.M.C. ; 48 D. & B. 525.) 

Stat. 30 & 31#Vict. c. 124 (the Merchant Shipping Act of 1867) i* 
to be construed with and as part of the Merchant Shipping Act of 
1854. By s. 11 it is provided that 

“ If any British subject commits any crime or offence on boaid any British 
Ship, or on hoa rd any foreign ship to which he does not belong, any Court of 
Justice in Her Majesty's Dominions, which would nave nad cognizance of such 
crime or offence if committed on board a British Ship within the limits of th e 
ordinary juris diction of _ suc h Court, shall have jurisdiction to flflflT And deter- 
mTflG ttiis Saae as if the said crime or offence had been committed as last afore- 
said.” 

Secondly. —I n general the jurisdiction over offences com mitted 
out of India (will depend upon the nationality of the ottenderl If he 
is a European isritish subject , ho can only be tried in the manner 
and by the Uourts which have jurisdiction over persons of his class. 
(See Cr. P.C., Chap. VII). If he does not come under that term, 
he may be tried by any Court within whose limits he is found, 
which has jurisdiction over his offence. 

Where a person charged under Act 12 & 13 Viet. c. 96 has, afid 
claims, the privilege of being tried by the High Court, 

“The Court exeroising oriminal jurisdiction shall certify the fact and clailm 
to the Governor of suoh place, or chief local authority thereof, and such Gover- 
nor or ohief local authority shall thereupon order and cause the said person 
charged to be sent into custody to such one of the Presidencies as such Governor 
shall think fit, for trial before the Supreme (High) Court of Bueh Presidency, 
and the Baid Supreme Court, and all public officers and other persons in the 
Presidency, shall have the same jurisdiction and authorities, and prooeed in the 
same manner in relation to the person charged with such offence, &b if the same 
had been committed or originally charged to have been committed within the 
limits of the oi dinary jurisdiction of such Supreme Court. 1 ’ (23 & 24 Vxct. 
c. 88, s. 2.) 

Thib dlx.-— T he la w which is , to ha applied to extra-territorial 
offenceyli l depencLupon tb<T Statutel under which they are tried. 
In cases wmch come u nder s. 4 of the Penal Code, s. 9 of the Foreign 
Jurisdiction Act (XI of 1872) and s. 1 of the Slave Trade Act (39 & 
40 Viet. c. 46) the law applicable to the case will be the Indian 
Pen al Cod e. In cases coming within the Admiralty jurisdiction of 
the High Courts, the Courts were direoted to act “ according to the 
laws and customs of the Admiralty of England” (33 Geo. Ill, o. 52, 
a. 156); that is according to English Criminal law. The same rule 
is expressly laid down in the Merchant Shipping Act of 1854 (47 & 
18 Viet. c. 104, s. 267.) The two later Amending Acts are less dis^ 
tinct upon the point. Stat. 18 & 19 Viet. c. 19, s. 21 say% nothing 
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as to the law which is to govern the case. But the concluding pro- 
viso incorporates Act 12 & 13 Viet. c. 96, which directs that the per- 
son convicted should be punished in the same manner as by any law 
now in force he would be liable, if the offence had been committed and 
tried in England. This apparently makes the English law be the 
rule for the substance of the -offence as well ap for its penalty . The 
last of the three Acts (30 & 31 Viet. c. 124 , 8 . ll) makes no refer- 
ence, expressly or by implication, to English law. But it was held 
by the Bombay High Court that inasmuch as the Act was to be 
read with the Merchant Shipping Act, 1854, and the amending Act 
of 1855, (18 & 19 Vicb. c. 91) and contained no recital or evidence 
of any intention to depart from the well-marked pcJicy of the prin- 
cipal and amending Acts, in prescribing the English law as the 
substantive law by which cases should be decided, it did not autho- 
rise a conviction under the Penal Code of a British subject who had 
burnt a British ship on the high seas, upwards of fifty miles from 
the coast of India. The word “ determine” was not in the opinion 
of the Court of itself any sufficient indication of such an intention, 
contrary as it would be to the Merohant Shipping Code, which the 
principal and amending Acts form. (Reg. v. Elmstone, 7 Bomb. 
C.C. 128.) 

4 * 

The same principle has been applied to cases under the Statute 
12 & 13 Viet. c. 96 as extended to India, which has been held to 
have the effect of incorporating the Indian Procedure with the 
English Criminal law. 

Accordingly in a case in Bengal, a prisoner, a British subject, 
was charged under 1 Viet. c. 85, s. 2, with feloniously wounding 
another person on a British ship on the high seas, with intent to 
disable. The jury found him guilty of unlawfully wounding, with- 
out the felonious intent, which was a verdict that they could 
lawfully bring in upon such an indictment, under the provisions of 
14 & 15 Viet. c. 19, s. 5. It was held that the prisoner was punish- 
able under English law, and that he was properly charged with an 
offence under English law, and that upon such charge he could be 
convicted of any offence, of which he could under English law have 
been convicted on a charge so framed. But that the procedure was 
that of the place of trial, and therefore the prisoner could not object 
to the absence of a grand Jury, which was abolished by Act XIII 
of 1865. (Reg. v. Thompson, 1 B.O.C.R. 1.) 

■There seems, however, to be a distinction in cases of homicide, 
according as the death happened on land or by sea. 

Where any person dies in India of a stroke, poisoning or hurt 
inflicted within the Admiralty jurisdiction, every offence committed 
in respect of any such case, "whether the same shall amount to the 
offence of murder or manslaughter, or of being accessory before the 
fact to murder, or after the fact to murder or manslaughter, may be 
dealt with, enquired, tried, determined and punished in |ndia in the 
same manner in all respects as if such offence had been wholly 'com- 
mit ted. in Ind ia. But where the death has occurred upon tne sea, 
Or within Admiralty jurisdiction then “ such offence Bhall be held 
for the purpose of this Act to have been wholly committed upon the 
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sea” (12 & 13 Yict. c. 96, s. 3). In the former case, apparently, the 
criminality would be tested by the Penal Code, in the latter, by the 
Criminal law of England. | 

Fourthly. — It will be seen from the Statutes already quoted that 
there was a similar variance as to the p unishment which was to 
follow upon conviction. In some cases it was allotted according to 
the l ocal law f in other cases according to the lqw of England. The 
difficulties arising in consequence led to the passing of the Uol( 
C ourt's Act ( 37 & 38 Yict. c. 27) which provides by s. 3, thi 

“ When by virtue of any Act of Parliament now or hereafter to be passed, a 
peisonis tried in aCourt of any colony (which includes India, s. 2,) for any 
crime or offenoe ccwmitted upon the high seas or elsewhere out of the tern* 
t onal limi ts of such colony and of the local jurisdiction 6r such Court, or if 
committed within such local jurisdiction made punishable by Buch Act, suoh 
person shall, upon conviction, be liable to such punishment as might ha yg hgen 
i nflicted upon him if the crime o r offence had been inflicted withm the limits 
of such colony ; and or tue local jurisdiction of the Court, and to no other, any 
thing in any Act to the contrary notwithstanding. Provided always, that if the 
crime or offence is a crime or offence not punishable by the law of the colony in 
which the trial takes place, the person shall, on conviotion, be liable to such 
punishment, (other than c apital punishmen t) as shall seem to the Court most 
ne arly to qnrrft«pontLto the^pun ish menl t o which such pei son would have been 
liable in case such crime oroffenwf had been tried in England.” 

It will be seen that the Acts and Statutes just referred to govern 
two distinct cases ; first, crimes committed on land, out of British 
territories; secondly, crimes committed on the seas all over the 
world. But there is a third case which may arise ; viz., where a 
crime is committed inland within the British territories, but in a 
place where no Court has jurisdiction. In one case, some Burmese, 
Native subjects of the Crown, were indicted before the Supreme 
Court of Calcutta for a murder committed on some uninhabited 
islands in the Bay of Bengal. The Supreme Court had no juris- 
diction over the prisoners as Burmese, nor over the place where, the 
crime was committed, which was beyond the limits of the Charter. 
The indictment was framed under 9 Geo. IV, c. 74, s. 56, which pro- 
vides that, where a person has been wounded within the limits of 
the Charter, and has died without those limits, or vice versa. 

“Every offence committed in respect of such case, may be dealt with by any 
of Her Majesty’s CourtB of justice within the British territories under the 
Government of the East India Company, in the same manner in all respects as 
if such offence had been wholly committed within the jurisdiction of the Court, 
within the jurisdiction of which suoh offender shall be apprehended or be in 
custody.” 

After conviction, it was held by the Privy Council that the prisoners 
must be released, since the Supreme Court had no jurisdiction either 
over the place where, or over the person sjby whom the crime was 
perpetrated. The object of the Statute was held to be 

“ Only to apply the law which had been lately enaoied in England, as to an 
offenoe partly committed in one part and partly completed ig another, to the 
East Indies, and not to make a new enactment rendering persons liable for a 
complete offenoe, who would not have been liable before.” (Nga Hoong v. Th% 
Queen, 7M.I.A 72, 103.) 

A fortiori .—There is no jurisdiction, where the blow is inflicted 
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by one foreigner upon another foreigner on board a foreign vessel 
on the high seas, though the death occurs, and the prisoner is in 
custody within the jurisdiction. (Beg. v. Lewis, 26 L.J.M.C. 104; 
D. & B. 182.) 

And I do not conceive that 12 A 13 Viet. c. 06 (ante p. 9) makes 
any difference. As I understand that Statute, it confers upon 
i nland Courts in the Colonies and India, the jurisdiction possessed 
by the Admiralty Court . But it does not confer upon them a juris- 
diction neitner possessed by the Admiralty nor by any other Court 
in England. (See Beg. v. Bjornson, 34 L.J.M. C. 180.) 

For an elaborate discussion as to the powers of bhe Indian Legis- 
lature to give jurisdiction to its Courts over offences committed out 
of India, see Reg. v. Elmstone., 7 Bomb. C.0. 100 & 110. 

5- Nothing in this Act is intended to repeal, 

„ . , A vary, suspend, or affect any of the pro- 

Certam lft wb not . . J r al oi x l o * 7 j a xiri 

to be affected by visions ot the Statute 3 and 4 Wu 

thiaAot. jj am CJ ia p^ er 35 ^ or 0 f an y Act 

"of Parliament passed after that Statute in any wise 
a ffecting the East India Company, or the said Terri- 
tories, or the Inhabitants thereof, or any of the pro- 
visions of any Act for punishing mutiny and deser- 
tion of Officers and Soldiers in the service of Her 
Majesty or of the East India Company, or of any 
Act for the Government of the Indian Navy, or of 
any special or local law. 

For list of Special and Local Laws, see Addenda. 

The words “ special” and “ local law” are defined by ss. 41, 42 of 
Chap. II. 

Although an offence is expressly made punishable by a special or 
lo cal law, i t will be also punishable under the P enal Cod e, If the 
facts come within the definitions of the Code. Accordingly the 
High Court of Madras held that a prisoner might be punished under 
b. 465, for making a false declaration under s. 5 of Act X of 1841, 
though a specified penalty is provided by s. 23 of that Act. (RulingB 
of 1865 on s. 5.) The Court of Session has jurisdiction to bear 
appeals on sentences passed by a Magistrate under such special 
and local laws. (Rulings of Mad. H.C. 1865 on s. 409 of Or. P.C.); 
and conversely, it is no reason for quashing' a conviction under a 
special law, for instance under s. 29 of Act V of 1861, that the facts 
would constitute an offence punishable under the Penal Code. 
(4 R.O.C.B. If.) But' of course a person cannot be punished 
under both the Penal Code and a special for the same offeilce, 
(5 N.W.P. 49.) 
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CHAPTER II. 

GENERAL EXPLANATIONS. 


6- Throughout this Code every definition of an 
offence, every penal provision and 
th? e uode° n to be every illustration of every such defini- 
underutood sub- tion or penal provision, shall be under- 
stood subject to the exceptions con- 
tained in t^e Chapter entitled “General Excep- 
tions,” though those exceptions are not repeated in 
such definition, penal provision, j)r illustration. 

Illustrations . 


(а) The sections in this Code, which contain definitions of offence, 
do not express that a child under seven years of age cannot commit 
such offences ; but the definitions are to be understood subject to 
the general exception which provides that nothing shall be an 
offence which is done by a child under s even years of age. 

(б) A, a Police Officer without warrant, apprehends Z, who has 
committed murder. Here A is not guilty of the offence of wrong- 
ful confinement; for he -was bound by law to apprehend Z, and 
therefore the case falls within the general exception which provides 
that “ nothing is an offence which is done by a person who is bound 
by law to do it.” 


Expression onoo 7- Every expression which is ex- 
explained is used plained in any part of this Code, is 
throughout the used in every part of this Code in 
0ode ‘ conformity with the explanation. 

& 


The pronoun “ he” and its derivatives are 
used of any person, whether male 
or f ejgale . 

9* Unless the con trary appear s from the context, 
Number. words importing tte singular number 
include the plural number, and words 
importing the plural number include the singular 
number. 


Gender. 


10 - The word “man” denotes a male human 
being of any age : the word " wo man” 
denotes a jj gntde human being o f any 
age. 


“Man.” 

“Woman.” 
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Queen." 


“Servant of tho 
Queen.” 


It The word “ person” includes any Company 
“Person” or Association or body of persons, 
ars0E whether incorporated or not. 

12. The word “public” includes any class of 

« Pubiio." the public or any community. 

13 . The word “ Queen” denotes the sovereign 
t „ for the time being of the United King- 

wn ' dom of Great Britain an^ Ireland. 

14 . The words “servant of the Queen” denote 

all officers or servants cont inued, ap- 
Queen*”^* 0 *^ 0 pomted or employed in India by or 
under the authority of the said Sta- 
tute 21 and 22 Victoria, Chapter 106, entitled “An 
ct for the better Government of India,” or by or 
under the authority of the Government of India or 
any Government. 

See as to “ Government” post s. 17. 

15 . The words “ British India” denote the Terri- 

„ tories which are or may become vested 
in Her Majesty by the said Statute 21 
and 22 Victoria, Chapter 106, entitled “An Act for 
the better Government of India,” except the Settle- 
ment of Prince of Wales* Island, Singapore, and 
Malacca. 

16 . The words “Government of India” denote 

the G Qvernor-General of India in 
indS!" ernmentof Cojinsih or, during the absence oi the 


indUu” ernmentof C ouncil. or. during me absence of the 
Governor-General of India from his 
Council, the President in Councils ox the Governor - 
General of India alone'&s regards the powers^vviiich 
may be lawfully exercised by them or him respec- 
tively. 

17 . The word “ Government” denotes the perso 

‘‘OoTMnment.”* or . personafeuthorizedbY W)to ad- 
minister Executive Government in ] 
t of British India. ' 


British India.’ 
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Presidency.” 


The word “ Presidency ” denotes the Tem 
tori es subject to the GovernmeSloF 
aTresidency. 


19 . The word “ Judge” denotes not only every 
„ , person who is officially designated as 

a Judge, but also every person who is 
eippovvered by law to give, in any legal proceeding, 
civil or criminal , a defi nitive judgme nt. or a judg- 
ment which, •if not appealed against, would be deft* 
nitive, or a judgment which, if confirmed by some 
other authority, would be definitive,* or who is one 
of a body of persons, which body of persons is em- 
powered by law to give such a judgment. 


Illustrations . 


(a) A Collector exercising jurisdiction in a suit under Act X of 
1850, is a Judge. 

(b) A Magistrate exercising jurisdiction in respect of a charge 
on which he has power to sentence to fine or imprisonment, with oi 
without appeal, is a Judge. 


(c) A Momber of a Punchayet which has power, under Regula- 
tion VII of 181G of the Madras Code, to try and determiuo suits, is 
a J udge. 


( d ) A Magistrate exercising jurisdiction in respect of a charge 
on which he has power only to commit for trial to another Court, is 
ngj, a Judge. " " 

^fudges and public Servants not removeable from office without the 
sanction of Government, can only he prosecuted for offences under 
the Penal Code, committed by them in their official capacity, by per- 
mission of the Government, or of some officer, or superior authority 
empowered to grant such permission. (Cr. P.C., s. 4GG.) 


20 The words “ Court of Justice ” denote a J ud ged 
who is empowerecTby law to act Tudi- 
tice.”° urt ° f Ju, ~ cially alone, or a body of Judges which 
js empowered by Jaw to act judicially 
as a body. S vhen such Judge pr body of Judges is 
acting judicially . 

Illustration. 


A Punchayet acting under Regulation YII of 1816 of the Madras, 
Code, having power to try and determine suits, is a Court of justice. 

3 
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21. The words “ p ublic servant ” denote a person 
“Publio ser- falling under any of the descriptions 
rant -” hereinafter following, namely : — 

First . — Every Covenanted Servant of the Queen ; 

Second . — Every Commissioned Officer in the Mili- 
tary or Naval 'Forces of the Queen while serving 
under the Government of India, or any Government ; 

Third . — Every Judge : SZEUB 

Fourth . — Every Offic er of a Court of J ustice whose 
duty it is, as such Officer, to investigate or report on 
any matter of law or fact, or to make, authenticate, 
or keep any document, or to take charge or dispose 
of any property, or to execute any judicial process, 
sr to administer any oath, or to interpret, or to pre- 
serve order in the Court, and every person specially 
authorized by a Court of Justice to perform any of 
such duties ; 

Fifth . — Every Juryman, Assessor, or member of 
a Punchayet assisting a Court of Justice or public 
servant ; 

Sixth . — Every A rbitrato r or other person to whom 
any cause or matter has been referred for decision 
,or report by (t any Court of Justice r or by any othe r 
■ competent puolic authority 

Seventh . — Every person who holds any office by 
virtue of which he is empowered to p lace or keep any 
person in confinement ; 

Eighth . — Every Officer of Government whose duty 
iFis, as such Officer, to prevent offences, to give in- 
formation of offences, to bring offenders to Justice, or 
to protect the public health, safety, or convenience 

Ninth . — Every Officer whose duty it is, as such 
Officer, to trfke, receive, keep, or expend any property 
oh behalf of Government, or to make any survey, 
assessment, or contract on behalf of Government, or 
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to execute any revenue process, or to investigate, or 
to report on any matter affecting the pecuniary in- 
terests of Government, or to make, authenticate, or 
keep any document relating to the pecuniary inter- 
ests of Government, or to prevent the infraction of 
any law for the protection of the pecuniary interests 
of Government, and I every Officer in the service or 
pay of Government, Or remunerated by fees or com- 
mission for yie performance of any public duty ; 

For instance, a supernumerary peon of the Collector’s Court, who 
received no fixed pay, but "was remunerated by fees when employed 
to serve any process. (7 B L.li , 44t> ) 

'The word officer in this clause means a person who represents 
Government, either directly, or as an auxiliaiy to such direct repre- 
sentative A person who receives property or revenue on his own 
ac< ount, as for instance, the lessee of a village, is not an officer of 
Government, although he is bound to keep accounts, and to give 
over a share to Government. (12 Bomb. 1.) 

Tenth— Every Officei whose duty it is, as such 
Officer, to take, receive, keep, or expend any pro- 
perty, to make any survey or assessment, or to levy 
any r ate or tax for any secular common purpose of 
any village, town, or district, or to make, authenti- 
cate, or keep any document for the ascertaining of 
the rights of the people of any village, town, or 
district. 


Illustration. 

A Municipal Commissioner is a public servant. 

Or an Engineer who receives and pays to others Municipal monies, 
although he has not the power oi sanctioning such expenditure. 
(6 Bomb. C.C., 64.) 

Explanation 1. — Persons falling under any of the 
above descriptions are public servants, whether 
appointed by the Governmehtor not. 

Explanation 2 . — Wherever the words “ public 
servant” occur, they shall be understood of every 
person who is in actual possession of Ihe situation 
of a public servant, whatever legal defect there may 
be ia his right to hold that situation. 
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22. The words “ mo veable proper ty” are in- 
tended to include corporeal property 
perty!” Veable pt °' ever y description, except l and and 
things at t ached to the earth, or per - 
manently fastened t o any thing which is attached to 
the earth. ~~ 


23. “ Wrongful gain” is gain by unl awful mean s 

Wrongf ul of property to which the person gain- 
ing is not legally entitled! 

<l Wrongful loss” is the loss by u nlawful means 
of property to which the person losing 
it is legally entitled. 


gain. 


“Wrongful loss. 1 


A person is skid to g ain wron gfully when such 
“Wrongful person r etains wr ongfully, as well as 
wrongful 0 1 reten^ when such person ac q uire s wrongfully, 
tiou of property A person is said to lose wrongfully 

, when such person is wrongfully kept 

loss” includes the out ot_ any property, as well as when 
kept g out°of f pro- such person is wrongfully deprived of 
perty. property. 


24 Whoever does any thing with the intention 
of causing w rongful gain to one per- 
son Ao^j wrongful loss to another per- 
diat thii 


“Dishonestly.” 

son, is said to do t 

25- 


“Fraudulently.' 


thing “ dishonestly.” 

A person is said to do a thing fra udulent ly, 
if he does that thing w T ith intent to 


defraud, but not otherwise. 


26. A person is said to have “ reason to believ e” 
“Reason to be- a thing, if he has rsulhcient cause^ to 

lieve ” believe that thing, but not otherwise. 

27. When property is in the possession of a per- 

son's wife, clerk, or servant , on account 
rroperty inpos- of that person, it is in that person's 

session of wife, , r . r « , , . 

clerk, or servant, possession within the meaning of this 
* Code. 

c 

Explanation . — A person employed temporarily 4r 
on atparti cular occa sion in the capacity of a cierk 
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or servant, is a clerk or servant witliin the meaning 
of this section. 


28. A person is said to “counterfeit,” who 

“r causes one thing to r esemble another 

°un e ei . thing, intending by means of that 

resemblance to practise deception, or knowing it to 
be likely that deception will thereby be practised. 

Explanation.- -It is not essential to counterfeiting 
that the imitation should be exact. 

29. The word “document” denotes f anylinatt e] 

„ * „ expressed or described upon any(sub- v 

stance] by means ot letters, figures/or; 
marks, or by more ihan one of those means, intended 
t o foe used, or which . may be used, as evidence _ of 
that matter.,) 

~ ..i— . — 1, 1 1 i « 

See note to b. 46 t. 


Explanation 1. — It is immaterial by what means, 
or upon what substance the letters, figures, or marks 
are formed, or whether the evidence js intended for, 
or may be used in,* a C ourt of Justice , or not. 

Illustrations. 

A writing expressing the terms of a contract, which may be used 
as evidence of tne contract, is a document. 

A Check upon a Banker is a document. 

A Power of Attorney is a document. 

A Map or Plan which is intended to be used, or which may be 
used as evidence, is a document. 

A writing containing directions or instructions is a document. 

Explanation 2. — Whatever is expressed by means 
of letters, figures, or marks as explained by mercan- 
tile or other usage, shall be deemed to be expressed 
by such letters, figures, or marks within the mean- 
ing of this section, although the same may not be 
actually expressed. 

Illustration. 

. A writes his name on the back of a Bill of Exchange payable to his 
order. The meaning of the endorsement, as explained Dy mercaxfbile 
usage, in that the Bill is to be paid to the holder. The endorsement* 
is a document, and must be construed in the same manner as if the 
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words “pay to the holder,” or words to that effect, had been written 
over the signature. 

30 - The words “ valuable security’* denote a 
document, w hich is, or purporls toJ >e. 
curity a ” 6 a document whereby ( Sny legal right) 
is created, extended-IffanstSVreci, reT 
s trie ted, extinguished, or release d^gr^Whereby any 
person ackn owl edges that he lies umfer legal liabi- 
lity, or has (no?) a certain legal right. 


Illustration. 

A writes his name on the back pf a Bill of Exchange. As the 
effect of this endorsement is to transfer the right to the Bill to any 
person who may become the lawful holder of it, the endorsement is 
a “ Valuable security.” 

A settlement of account in writing, though unsigned, and contain* 
ing no promise to pay, has been held to be a “ valuable security” as 
Jjemg evidence of an obligation. (2 Mad. H.C. 247.) 

“a will” 31 - The words “a Will” denote 

any testamentary document. 

32 . In every part of this Code, except where a 

w _ . . contrary intention appears from the 

to icts include li* context, words which refer to (acts 
legal omissions. done extend also to illegal omi&sionST^ 


Words referring 
to acts include il- 
legal omissions. 


33 The word “ act” denotes as *well a series 
of acts as a single act : the word “ ornis- 
«* omissions.” sion” denotes as well a series of omis- 
sions as a single omission. 

34 - When af criimnal act Ms done by se veral pe r- 
sons, m furtherance of the common 
persons iiabi^for intention of alL f Act XXVTI of 1870. 
in like rn aun e r a!g s7 1) each of such persons is liable for 

idone 0ae by ^ ac ^ * n same as if the 

0,i<i act were done by him alone. 

« 

But he is not liable for the act of each p erson, unless it was done 
in'the furtherance of the common design of all. As Sir B. Peaoccfc, 
C.J. said in a recent case. (1 RC. & C. Cr. R. 43.) ^ 

** If the object and design of those who seized Amoordee was merely to n$gg 
him to the Tannah on a charge of theft, and it was no part of the cottnjKj 
design to beat him, they would not all be liable for the cottsequenoe of the li« 
Ing, me^ly because they were present. It is laid down that when several pm 


Each of several 
persons liable for 
an act done by all 
in like manner as 
if done by him 
alone. 
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sons are in company together, engaged in one common purpose, lawful or unlaw* 
ful, and one of them, without the knowledge or consent of the otherB, commits 
any offence, the others will not be involved in the guilt, unless the act done was 
in some manner in furtherance of the ooramon intention.’* 

4 ‘ It is also said that although a man is present when a felony is committed, if 
lie take no partin it, and do not act in concert with those who committed it, he 
will not be a felon, mejp y because he did not attempt to pievent it, or to 
Apprehend the 

44 But if several pel sons go out together ier the piuf>os« of apprehending a 
man and taking him to the Tannah on a charge of theft, and some of the party 
in the presence of the others beat and ill-treat the man in a cruel and violent 
manner, and the others stand by and look on, without endeavouring to dissuade 
them from thei? cruel and violent oonduct, it appears to me that those who 
have to deal with the facts might very properly infer that they were all assent- 
ing parties, and a&ing in concert, and that the beating was in furtherance of 
a common design.” 

“ I do not know what the evidence was. All I wish to point out is, that all 
who are present do not necessarily assist by their presence every act that is 
done in their presence, nor are consequently liable to be punished as principals.” 
(Bee also 3 B.L.R., P.O. 44 ; 11 B-L R. 347.) 

The law upon this subject is very neatly laid down by an American 
jurist (Bishop, § 439) who says : — 

“ The true view is doubtless as follows : Every man is responsible oriminally 
for what of wrong flows dnectly from his corrupt intentions; but no man, 
intending wrong, is responsible for an independent act of wrong committed by 
another. If one person sets in motion Ibe physical power of another person, 
the former is criminally guilty for its results. If he contemplated the result, 
lie is answerable, though it is produced in a manner he did not contemplate. 
If he did not contemplate the result in kind, yet if it was the ordinary effect of 
the cause, he is responsible. If he awoke into action an indiscriminate power 
he is responsible. If he gave directions vaguely and incautiously, and the 
person reoeivjng thorn acted according to what might be presumed to have been 
his understanding of them, he is responsible. But, if the wrong done was a 
fresh and independent wrong springing wholly from the mind of the doer, the 
other is not criminal therein, merely, because, when it was done, he was in- 
tending to be a partaker with the doer in a different wrong. These propositions 
may not always be applied readily to cases arising, yet they seem to furnish 
the true rules.” 

35- Whenever an act, which is criminal only by. 

reason of its being done w^h ^nrimi J 
act is criminal b y nal knowledge or intention^ is done 
by several persons^ each of such per- 

intention^ 86 or sons w ^° j°i ns in the act with such 
knowledge, o r int ention, is liable for 
the act in the the act were done 

by him alone with that knowledge or intention. 

36. Wherever the causing a certain effect, or an 
attempt to cause that effect, by an 
partly by act and act or by an omission, is an offence, 

Son ly by ° mi " ^ 18 Understood that the causing 

of that effect partly by an act and 
partly by an omission is the sag^e offence. 
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Illustration. 

A intentionally causes Z’s death, partly by illegally omitting to 
give Z food, and partly by beating Z. A has committed murder. 

37 When an offence is committed by means of 
several acts, whoevei iintentionally cqi * 
d onig 0 on e^f °se vl- operates, i n the commission of that 
ing an* offenc©! tut " ofl* enc e by doing any one of those 1 
acts, either singly or jointly with any 
other person, commits that offence. 


Illustrations. 


(a) A and B agree to murder Z by severally, and at different 
times, giving him small doses of poison. A and B administer the 

S oison according to the agreement, with intent to milrdcr Z. Z 
ies from the effects of the several doBes of poison so administered 
to him. Here A and B intentionally co-operate in the commissiou 
of murder, and as each of them does an act by which the death is 
caused, they are both guilty of the offence though their acts are 
"Separate. 

(6) A and B are joint Jailors, and as such have charge of Z, a 
prisoner, alternately for six hours at a time. A and B intending to 
cause Z’s death, knowingly co-operate in causing that effect bv 
illegally omitting, each during the time of his attendance, to furnish 
Z with food supplied to them for that purpose. Z dies of hunger. 
Both A and B are guilty of the murder of Z. 

(c) A, a Jailor, has the charge of Z, a prisoner. A, intending to 
cause Z’a death, illegally omits to supply Z with food, in consequence 
of which Z is much reduced in strength, but the starvation is not 
sufficient to cause his death. A is dismissed from his office, and B 
succeeds him. B, without collusion or co-operation with A, illegally 
omits to supply Z with food, knowing that he is likely thereby to 
cause Z’s death. Z dies of hunger. B is guilty of murder ; but as 
A did not co-operate with B, A is guilty only of an attempt t o coin* 
blit murder. 


Several persona 
engaged in the 
commission of a 
criminal act may 
be guilty of differ- 
ent offences. 


38- Where several persons are 
engaged or concerned in the commis- 
sion of a criminal act, they may be 
guilty of different offence s by means 
of that act. 


Illustration. 

A attacks Z under such circumstances of ^rave provocation, that 
his killing of Z would be only culpable homicide not amounting to 
murder. B, having ill-will towards Z, and intending to kill him* and 
not having beet subject to the provocation, assists A in killing 2- 
Bore, though A and B are both engaged in causing Z’s death, Bis 
guilty of murder, and A is guilty only of culpable homicide. 

Seeciote to s. 117. Post. Abetment. 
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39. A person is said to cause an effect " volun- 
4i1trl . M „ tarily,” when he causes it by means 
°' a ** X17 ' hereby he intend^djio cause it, or 
by means, which, at the time of employing those 
he knew or had reason to belieyp to 


paeans, ne knew 
likely to cause it. 


be 


Illustration. 


A sets fire, by night, to an inhabited house in a large town, for the 
purpose of facilitating a robbery, and thus causes the death of a 
person. Here, A may not have intended to cause death, and may 
even be sorry tlAt death has been caused by his act ; yet if he knew 
that he was likely to cause death, he has caused death voluntarily. 

40* Except in the chapter and sections men- 
4 ( offence” tioned in c lauses too and three o f this 

eQve section, the worn ‘ offence* denotes a 
thing made punishable by this Code. 

In Chapter IV and in the following sections, 
namely, Sections 109, 110, 11*2, 114, 115, 116, 117, 
187, 194, 195, 203, 21 J. 213, 214, 221, 222, 223, 
224, 225, 327, 328, 329, 330, 331, 347, 348, 388, 
389 and 445, the word ‘ offence’ denotes a thing 
punishable under this Code, <or under any special or 
local law as hereinafter defined: 


And in Sections 141, 176, 177, 201, 202, 212, 216 
and 441, the word ‘offence’ has the same meaning 
when the thing punishable under the special or 
local law is punishable under such law with imprison- 
ment for a term of six months or upwards, whether 
with or without ^ne. (Act XXVII of 1870, s. 2.) 

The word “offence” doenfSWxtend to acts punishable by Eng- 
lish law. See post, note to s. 224 ; and as to abetment of such 
offenoes, see note to s. 109. 

„ 41. A "special law” is a law appli- 

cable to a particul ar subjec t. 

42. A “ local law” is a law applicable only to 
“Local Law.” a particular part of British India. 

49* The word “illegal” is applicable to every 
“ illegal.” thing which is an offence, or which* is 

prohibit ed by law . oTwhich furjJflhes 

4 
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groundjfor a civil action : and a person is said to be 
u legally bound to do” whatever it is i llegal in him 
to omit . 

44. The word “ injury” denotes anv harm what - 
ever i llegally caused to-any person, m 
In]ury ljgdy, mind, reputation, or proper ty. 


45. The word “ life” denotes the life of a human 
being, unless the contrary appears 
*’ from the context. 


“ Death.” 

47. The 

“ Animal." 

48- 

“Vend'' 


46- The word “ death” denotes the death of a 
human being, unless the -contrary 
appear from the context. 

word “ animal” denotes any living 
creature, other than a human being. 

The Avoid “vessel” denotes any thing made 
for the conveyance b y water of human 
beings, or of p roperty . 

49* Wherever the w T ord “year” or the word 
“Year.” ‘ ‘ montjj^’ is used, it is to be under- 

“ Month.” stood that the year or the month is to 
be reckoned according to the British Calendar. 

50. The word “ section” denotes one of those 
portions of a Chapter of this Code 
“Section.” which are distinguished by prefixed 
numeral figures. 

The word “ oath” ^pcludesi a solemn affirm- 
ation substituted by law for an oath, 


51 


“Oath 


and any declaration required or autho- 
rized by law to be made before a public servant, or 
to be used for the purpose of proof whether in a 
Court of Justice or not. 


See Indian Oaths Act X of 1873. 

52* Nothing is said to be done > or belie ved^, in 
* . m good faith, which is done orTbelieved 

Good faith. without due care and attention; 
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CHAPTER III. 

OF PUNISHMENTS. 

53 - The punishments to which offenders are 

“ Punishment ** un der the provisions of this 

First — Death. 

Secondly.-^ Transportation. 

Thirdly . — Penal servitude. 

Fourthly. — Imprisonment, which is of two descrip- 
tions, namely : — 

(1) Rigorous, that is, with hard labour. 

(2) Simple. 

Fifthly. — Forfeiture of property. 

Sixthly — Fine. 

Whipping is now added as a punishment in certain cases under 
Act VI of 1864. 

54 . In every case in which sentence of death 

shall have been passed, the Govern- 
■ente“S U of a death £ tnent of India or the Government of 
the place within which the offender 
shall have been sentenced may, wjthoift the consen t 
of the offender, commute* the punishment for any 
other punishment provided by this Code. 

55 . In every case in which sentence of trans- 

Commutation of Potion for life shall have been pass- 
sentence of trans- ed, the Government of India, or the 
portation for life. Government of the place within which 

the offender shall have been sentenced may, without 
the consent of the offender, commute the punishment 
for imprisonment of either description for a term 
not exceeding fourteen years. 1 


“When any person has been sentenced to punishment for an offenoe, «the 
Governor-General of India in Council or the Local Government (ante, s. 17), 
may, at any time, without any conditions, or upon any conditions whieh suok 
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person will accept, remit the whole or part of the punishment to which he shall 
have been sentenced, or grant a reprieve or respite in respect of snoh sentence.” 
Or may “ without the consent of the person sentenced, in substitution for the 
sentence passed according to law, commute any one of the following sentences 
for any other mentioned after it — death, transportation, penal servitude, im- 
prisonment,” (See too Aot XVIII of 1855.) 

“On breach of the prescribed conditions, the pardon may be withdrawn, and 
the person remanded to undergo the unexpired portion of his sentenoe.” (Or. 
P.C., s. 322 ; Act XI of 1874, s. 34.) 

56 - WheneVer any person being an European or 

Europeans and American is convicted of an offence 
Americans to be punishable under this Code with traiis - 
servitnde insS p ortation , the Court sttall sentence 
of transportation. thT^STnder to Pfinal servitude , in- 
stead of transportation, accordirfg to the provisions 
of Act XXIV of 1855. 

Provided that where an European or American 
offender would, but for such act, be liable to be 
sentenced or ordered to be transported for a term 
exceeding(|gj) years, but not for life, he shall be 
liable to be sentenced or ordered to be kept in penal 
servitude for such term exceeding(gjx) years as to the 
Court seems fit, but not for life. (Act XXVII of 
1870, s. 3.) 

57* I n calculating fractions of terms of punish- 

Fr actions of men ^ transportation for life shall be 
tsrms^of 0 punish- reckoned as equivalent to transport- 
ment ‘ ation for twenty years . 

58 . In every case in which a sentence of trand- 

offenders sen- portation i s passed , the offender, until 
tenced to trims- h e is transported, shall be dealt with 

be dealt with un- m the same manner as if sentenced to 
ta transportation. r i g0r0U s impriso nment, and shall be 

held to have been undergoing his sentence of trans- 
portation during the term of his imprisonment. 

The place or places of transportation are to be appointed by the 
Governor-Gene ral, and directions for the removal of each convict are 
to be given by the Lo cal Governm ent. (Cr. P.C., B. 319) unless in 
the case of a person already undergoing a previous sentenoe pf 
transportation. (Cr. P C., s. 320.) The place of transportation is 


not to i 
s. 319.) 


See too Act XVIII of 1862, s. 
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59 - In every,* case in which an offender is puh^ 

in what oases i ahable with imprisonment for a term 

miT n B be° a, warded ° ^ s ^ ven ygggg 9 L upwards) it shall be 
hStead e oMmpri- competent to the Court which sen- 
sonment. * tences such offender, instead of award- 
ing sentence of imprisonment, to sentence the 
offender to transportation for a term* not less than 
s even years^ and not exceeding the term for which 
by this Code such offender is liable to imprison- 
ment. # 

This section can only be applied where ft he particular offering for 
which the prisoner is t ransporte d is punishable with imprisonment 
for seven years or upwards. It is not competent to a Judge, where 
a prisoner is convicted of several offences, each punishable) with a 
sho rter term of imprisonmen t, but conjointly exceeding seven years, 
to Uump all the periods together ,)a nd then commute into transport- 
ation. (2 K.J. <K P., 3§2; 5 R.J. <& P„ 34.) Nor can the transport- 
ation awarded under this section exceed the imprisonqmpt for which 
the prisoner might have been sentenced, even thougn it would have 
been open to the Judge to award a longer period of transportation 
under the section appropriate to the crime. Therefore where the 
particular crime is punishable i bv transportation for life, or fr| n 
y ears* impriaonmentj if the Judgedoes not wish to miiicftne extreme 
penalty, he cannot give more than ten years’ transportation. 
(3 R. J. & P., 54 ; 4 R. J. & P., 575.) 

“The correct, mode of proceeding is to sentenoe the offender to t ra^portation . 
mentioning At the same time that under s 59 of the Penal Code such trans- 
portatiton is awarded instead of imprisonment, simple or rigorous, as the case 
may be.” (2 K.C.C. Circ., 19.) — * 

The power given by s. 59 can be exercised by ally officer who is 
authorised to inflict a punishment amounting to seven ye ars* i mpri- 
sonment. But a Magistrate, who can only imprison forffwojrears, 
cannot transport although the offence which he is tryingis punish- 
able with imprisonment for a term of upwards of seven yearB* 
imprisonment. (5 R.C.C.C.R., 20 ; IB, App. Cr., 5.) 

60 - In every case in which an offender is punish- 

Sentenoe may be able imprisonment which may be 

ot im^sonment) e ^^ er description, it shall be com- 
whoUy PT or° n partiy petent to the Court which sentences 
ngorous or simple. guc j 1 0 ff en( j e r, to direct in the sentence 

that such imprisonment shall be wholly rigorous, oi 
that such imprisonment shall be wholly simple, 01 
that any part of such imprisonment shall be rigorotU 
and the rest simple. . 
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Offenders under the age of t hirteen jeayfl when sentenced to 
imprisonment for any offence, may by order of the Court be com- 
mitted to a ref ormato ry, instead of to the criminal gaol. (Act X 
of 1875, s. 112.) 

The period of imprisonment under the sentence of a Criminal 
Court is to be calculated from the date on which such sentence was 
passed. The period during whiohV sentence may be s uspended , 
pending appeal, is not to be reckoned in calculating the term of 
imprisonment, if jhe appeal be rejected. (Sudder Court Buies# 
28th April, 1862.) 

A sentence of imprisonment ought to commence from the time 
when sentence is passed, unless there is some Cawful reason for 
ordering it to commence at s ome fut ur e period . Except as in the 
cases provided for by ss. 46, 47 <£^48 (now ss. 314, 316 & 317) of the 
Criminal Procedure Code, a Magistrate cannot authorise a sentence 
passed by him to take place at some future date ; nor, except as 
provided by s. 421 (now s. 281) of the Criminal Penal Code, 
can a sentence which is to take place immediately, be suspended. 
(3 B.L.R.A. Cr. 50.) 

u “When any person shall be sentenced to imprisonment, it shall be lawful for 
'the Local Government to order the removal of such person during the period 
prescribed for his imprisonment, from the jail or place in which he is confined 
to any other jail or place of imprisonment within the jurisdiction of the same 
L ocal Government . (Cr. P.O., s. 49, now repealed. Act V of 1871.) 

The power given by this section must be strictly observed, and 
therefore if the order of r emoval is made by any other authority 
than the Local Government, or i" the prisoner is removed to any 
prison bey ond the -j urisdiction of the same Local Government, hie 
detention will be i llegal and he will be entitled to his release. The 
subject was a good aeaT discussed in a case under the Mutiny Aot, 
20 Viet. c. 13. Under s. 40, the keeper of any prison is authorised 
to keey anv military offender, on the delivery of an order in writing 
to him from the Officer Commanding the Regiment to which the 
offender belongs. Under s. 41 the Officer who oommands the 
District is authorised by an order in writing, to direct the removal 
of any prisoner under sentence of a Court Martial to be delivered 
over into military custody for the purpose of being removed to some 
other prison, or place, there to undergo the remainder of his 
sentence. Lieut. Allen was sentenced to tour years* imprisonment, 
and consigned to custody in the Agra Fort. Afterwards the Officer 
Commanding the District directed that he should be removed to 
England to undergo the remainder of his sentence, but the order 
specified no place of custody. On his arrival in England he was 
placed in Bever&l prisons, and ultimately confined in the Queen's 
Prison, under an order frqm the Commander-in-Cbief of the Forces. 
It was held that the keeper of the Queen’s prison had no authority 
to detain him, since there was no order for his custody in that prison 
either under s. 40 or 41. (In re Allen, 30 L.J.Q.0. 38; Reg. v. 
Mount, 6 L.R P.0. 305.) ' 

**!phe order made under Cr. P.C., a. 49 should, I oonceive, speoify 
the place to which the removal is to take place. : 
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61 . In every case in which a person is convicted of 
an offence for which he is liable to for- 
feUnrsofproperty! feiture of all his property, the oflender 
shall be incapable ^>f acquiring any 
property, except for the benefit of Government, until 
he shall have undergone the punishmejifc awarded, or 
the punishment to which i tjha ll have been commuted, 
or until h e shall have bee n pardoned. 

• Illustration. 

A being convicted of waging war against the Government of India 
is liable to forfeiture of all his property. After the sentence, and 
whilst the same is in force, A’s father dies, leaving an estate which, 
but for the forfeiture, would become the property of A. The estate 
becomes the property of Government. 

The effect of this section is to combine, for the benefit of the 
Crown, the English doctrines of f orfeiture and escheat. [ Forfeiture / 
only took place in reference to property vested in the criminal at 
the time. 


41 But the law qf eaoheat pursued the matter still further. For the blood of 
the tenant being utterly corrupted and extinguished, it followed, not only that 
all that he then had should escheat from him, but also that he should be inca- 
pable of inheriting anything for the future This may farther illustrate the 
distinction between foifeiture and escheat If, therefore, a father were seized 
in fee, and the son committed treason and was attainted, and then the father 
diecChere the land would escheat to the lord ; because the son, by the corrup- 
tion of his blood, was incapable to be heir, and there could be no other heir 
during his life ; but nothing would be forfeited to the king, for the son never 
had any interest in the lands to forfeit.” (1 Steph Com. 418 ) 


Under the above section the sor would have taken the lands, bnt 
only for a second of time, in order to pass them on to the Crown. 

It may be neoessary to observe that a party who labours under 
fprfeiture^ stands in the way of the descent of property to others 
just as if he were not subject to any such incapacity. \ 

And, therefore, according to English law, the attainder of an elder 
son would intercept the rights of a younger son, and of all other 
collateral relations, who could onl y take after hi m . It therefore he 
could not take for himself, and they could not take m consequence 
of his blocking up the way, the estate necessarily escheated. 
(1 Steph. Com. 420 ) But it may well be questioned whether this 
would be the case with|Hin dus in Madrasi w here the sons take, not 
after, but along with, the rat Her, as his co-neirs. It is to be observed 
too, that forfeiture under the Code has not the effect of corrupting 
the blood and extinguishing its power of transmitting inheritable 
rights. The moment Abe sentence has expired, the stream of 
inheritance flows on unimpeded. It is only the personal rights of the 
conviot which are transferred to Government, by a sort of statutory 
conveyance, but I conceive that Government takes nothing wjhichh© 
could not have assigned away. And so it was by English laWj that 
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the attainder of the ancestor did not prevent the desoent of an estate 
entailed upon his issue, because they claimed not from him, but by 
virtue of tne previous gift to themselves as his ohildren. (Williams, 
R.P. 49.) 

This question as to the effect of a forfeiture for the crime of a 
father upon the rights of a son arose for decision lately in the 
Bengal High Coun in the case of a Ze mindary. The estate had been 
forfeited f or rebellion under Act XXV of 1857, and was claimed for 
the son, on the death' of the father, on the ground that the father’s 
rights only could be confiscated, and that under the law of the 
Mitakshara, by which the case was admittedly governed, the son by 
birth became co-owner with his father, and his rights could not be 
affected by his lather’s act s. The Court, howevnr, held that the 
father represented the whole estate, and that the Mitakshara law, 
by which each son has by birth a property in the paternal estate, is 
inconsistent with a custom according to which the estate was im- 
partible and descended to the eldest son. Couch, C.J. said, 

“ The plaintiff’s ease in truth is that only the eldest son becomes a co-owuer 
with his father, which is not the law of the Mitakshara. Either all the sons 
must become so, or none of them do, and the right of the eldest is only to inherit 
on his father’s fleath.” (13 R. L R. 445, 460. ) 

Ifetwould b#impossible within the limits of a note in a treatise on 
criminal law to discuss the soundness of a decision which opens up 
bo large a question on one of the nicest questions of the law of 
inheritance. I may however call attention to the remarks of the 
Privy Council in the Shevagunga case, (9 M.I.A. 589, 610) to a 
Bengal case under Mitakshara law, (11 B.L.R. 897) and to the fol- 
lowing Madras cases, all of which assume that notwithstanding the 
impartibility of a Zemindary it still retains the quality and inci- 
dents of joint family property. (1 Sel. Dec. 284 ; 3 Knapp ; 27 Mad. 
Deo. 51 of 1849 ; 58 of 1869 ; 162 of 1861; 19 of 1862; 1 Mad. H.C. 
141, 349 ; 2 Mad. H.C. 128 ; 4 Mad. H.C. 471.) 

In cases where the crime does not specifically carry with it a for - 
Eeiti^reJ there may be an express declaration of forfeiture by the 
Court under the succeeding section. This declaration must, I 
imagine, form part of the sentence, and be made at the time it is 
announced. 

62 - Whenever any person is convicted of an 

Forfeiture of offence punishably with -death, the 

property in res* Court may adjudge that all his pro- 

ject of offender* , f . 1 , Y n 

iraniBhabie with * perty, moveable and immoveable ; shall 
itTot’or^pnson- be forfeited to Government ; and 
whenever any person sh &II.ba convicted 
of any offence for which he shall b ^tra aspor ted. 
or sentenced to imprisonment for a term of seven . 
years or upward s, the Court may adjudge that the 
rents a nd profits of all his moveable and immoveable 
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estate during the period of his transportation or im- 
prisonment shall be forfeited to Government, subject 
to such provision for his family and dependents as 
the Government may think fit to allow during such 
period. 

63. Where {no sum) is expressed to which a fine 
may extend, the. amount of Ape to 

Amount of fine. ^ 0 ff en d e rjs liable is unlimited, 

but shall not be excessive. 

By s. 308 of the Cr.P.C. 

“ Whenever a Criminal Court imposes a fine under any law in force for the 
time being, or confirms in appeal or revision a sentence of such fine, or a sentence 
of which such fine forms a part, the Court may order the whole or any part of 
the fine to be paid i\ .... ’ ' * “ 

prosecution, (2) for 

opinion of the Court, mv uwuipounavou uy muuuj > wuvu j |iui^ iuvuv umn.iv 

as the Court thinks fit, to or for the benefit of the complain- nt, oi th^person 
injured, or both.” ^ 

“ If the fine be awarded by a Court whose decision is subject to revision, the 
amount awarded Bhall not be paid until the period prescribed for presontatiou 
of the rtppeal h&B elapsed, or, if an appeal be presented, till after the decision 
of the appeal. In any subsequent civil proceedings relating to the same matter, 
the Court shall tako into account any sum which may have been awarded 
under this section.” (See Act X of 1875, s. 136. ) 

Under Act XI of 1874, s. 34 the Governor -General in Council or 
the local Government has a similar power, whenever any fine or 
forfeiture is imposed on any person for any offence, of directing a 
share or proportion of such fine to bo paid over to the prosecutor 
towards defraying his expenses. Nothing is said as to the power 
so to appropriate a part of the forfeiture, probably though a clerical 
error in drafting the Act. 

When, upon the conviction of some prisoners for stealing bullocks , 
the Judge ordered the fine imposed upon them to be paid over to 
on e of the witnesses a g compensation for his having had to return 
to~fciie prosecutor the bullocks which he had purchased, the order 
was held to be bad. The Bale to the witness was not “ the offence 
eomplained of” within the meaning of the section. (7 Mad. H.C. 
Bui. 13.) 

Where two persona were jointly charged in respect of a theft of 
some bullocks, aud it appeared that the first prisoner had stolen- the 
bullocks and had sold them to the s econd prison er, who had bought 
without a guilty knowledge, and was therefore acquitted, but was 
deprived of his purchase ; it was held by the Madras High Court, 
that the loss so suffered by the second prisoner *was not a loss 
resulting from t he theft, which oould be compensated under s. 44 of 
tiie Or. P.O. as originally framed. (4 Mad. H.C. Appx. 28.) Nor it 
seems would such a case come within the meaning of the appended 
auction. Hie injury suffered by the purchaser would arise, not 

.5 
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rom the theft, but from his own act in baying from one who was 
iot me owner of the property he sold. 

TThder this section it is competent to a Magistrate to award the 
whole or any part of a fine imposed upon a ffoltoe Officerla s compen- 
sation to thoprosecufcor, notwithstanding the provision contained in 
b. 12, Act XXIV of 1859, that fines imposed upon Police Officers for 
misoonduct shall be credited to the Police Superannuation Fund. 
(Rules of the Suddef Court, 28th April 1862.) 

Where the Penal Code provides that an offender shall be punished 
with imprisonment, and styall also be liable to fine, it is necessary 
that the sentence should include some period of imprisonment, if 
only a moment. Where under such sections a fine c&ly was imposed, 
the Court annulled the sentenco as being illegal, directed the fine to 
be returned, and ordered the L ower Cour t to pass a new sentence, of 
which imprisonment should be either whole or a part. * (1 Bomb. 
H.C. 4, 34, 39 ; 4 Mad. II.C. Appx. 18.) 

64- In every case in which an offender is sen- 
* tenced to a fine, it shall be competent 

piistmmgnt °in de« to the Court which sentences such 
!ffiue Ppayment °ff en( ^ er to direct by the sentence that, 
i n default of payment of the fine, the 
offender shall suffer imprisonment for a certain term, 
which imp risonment shall be in excess of a ny other 
imprisonment towhicti he may have been sentenced, 
or to which he may be liable under a commutation 
of a sentence. 

This section read withj s. 309 ojLfc ho Cr. P.C. does not render it 
i mperative to record a s entence oTTinprisonment in default of pay- 
ment of fine. (Mad. H.C. Ku5., 7th hoc., 1866.) 

This section only applies to convictions under th© Penal Code, 
Therefore where a Magistrate inflicted a fine under s. 48 of Act 
XXIV of 1859, and then as an alternative imposed a term of impri- 
sonment under this section, the Madras High Court quashed 'the 
convictions. They held that under Act XXIV of 1859, s. 48, he had 
to elect between fine and imprisonment, and if he preferred the 
former punishment he could only enforce it in the manner laid 
down by Act V of 1865. (Mad.) (8 Mad. H.C. Appx. 9 ; 7 Mad. 
H C Rul. 22. See also note to s. 70 post.) And so it was decided 
under a local Act (III of 1864, Mad.) which provided fines only for 
Vviolation of its provisions, 'and gave a special procedure for levying 
them. (6 Mad. H.C. Rul. 40.) 

' 65- The, term for which the Court directs the 
£imit of term of “fender to be imprisoned in default 
iprUoninent for of payment of a fine, shall not exceed 
mentoViftiw, when one-fourth of the term of imprison- 
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Mhabfe en with P 2S*- men ^ which is the maximum fixed for ^ 
pnaonment as well the offence, i f the offence be > punish- 
as fine. able i m p nsonmen t a s well as line . I 


L by a Magistrate, where imprisonment 
shall have been awarded as part of the substantive sentence , shall the penod of 
impnsonment awarded in default of payment of the~finT exceed one-fourth of 
the penod of imprisonment which sucn Magistrate is competent to infliot a* 
punishment for the offence, otherwise than as impnsonment in default of pay* 
ment of fine. Where a peison is s entenced to fine only, the Magistrate maj 
a ward such term of imurisonmeift in detautt ot ggyKSnT df fl llMftllBl Alio w< 
IftwlpfS^BBftEe amount doeFTIPy ezoeedtne agiBtrate’T ^TO^ CTt 

“ J " (Cr P g , a. 309 ) — — 


66- The imprisonment which the Court imposes 
in default of payment of a fine, may 
impmonnfoiS for he of any description to which the 
stub default. offender might have been sentenced 
for the offence. ^ ^ ^ 

6T If the offence be (p uni shable^wlth~ Oiie^nl 
the term for which the^Court directs 
sonment^o^de** ^ ie offender to be imprisoned, in 
fault u payment default of payment of fine, shall not 
otfenc© i^punitS exceed the following scale, that is to 
oily wlth fine sa 7» f° r an y term nofc exceeding two 
months when the amount of the fine 
shall not exceed fifty Rupees, and for any term not 
exceeding four months when the amount shall not 
exceed one hundred Kupees, and for any -term not 
exceeding six months in any other cases. 


In such case the imprisonment awarded in default of payment must 
be s imple, not rigorous. (5 Bomb. C.C. 45 ) 


68. The imprisonment which is im- 
mexitto terminate posed in default of payment of a fine 
t2e > 5n© ay,nent *! f f ern h na t e > whenever that fine is 

either paid or levied by process of law. 

69 . If, before the expiration of the term of impri- 
Termination of sonment fixed in default of payment, 
ment impri,on ' such a proportion of the fine be paid or 
mSt STJE levied that the term of imprisonment 
tiooai part of fine. gu ff ere d in default of payment, is not 
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J ess than proportional to the part of the fine stiU 
unpaid, the imprisonment shall terminate. 


Illustration. 

A is sentenced to a fine of one hundred Rupees, and to four 
months’ imprisonment in default of payment. Here, if seventy-five 
Rupees of the fine b$ paid or levied before the expiration of one month 
of the imprisonment, A will be discharged as soon as the first month 
has expired. If seventy-five Rupees be paid or levied at the time of 
the expiration of the first month, or at any later time while A con- 
tinues in imprisonment, A will be immediately discharged. If fifty 
Rupees of the fine be paid or levied before the ^kpiration of two 
months of the imprisonment, A will be discharged as soon as tho two 
months are completed. If fifty Rupees be paid or levied at the time 
of the expiration of those two months, or at any later time while A 
continues in imprisonment, A will be immediately discharged. 


Fine may be 
levied withm six 
years or at any 
time during the 
term of imprison- 
ment. 


70 . The fine, or any part thereof which r emains 
unpaid, may be levied at any time 
(within six years after the passing of 
the sentence, and if, ~ under the sen- 
tence, the offender be liable to impri- 
sonment for a longer period than six 
years, then at any time previous to the expiration of 
that period; and the death of the 
der^mJt °to°^dis- °ff en der does not discharge from the 
charge his pm- liability any property which would, 
gwty from habi- a ft er fas death, be legally liable for 

his debts. 


It has been ruled by the High Court B engal that s. 70 refer* 
exclusively to cases which have been dealt with under the Cfode . and 
that fines inflicted for offences punishable under other special and 
local laws are not within the provisions of that section, unless its 
operation be s peci ally extended thereto. (5 R.J. A P. 2.13.) 

The imprisonment which the Court is authorised to impose in 
default of payment is intended as a punishment for non-pay m^fr . 
not as a satisfaction and discharge of the amount dqe . Tne objeot 
of ss. 64-70 is explained by the authors of the Code, as quoted in the 
Commissioners’ Second Report, 1847, § 467. 

“But we do not mean that this imprisonment shall betaken in full satis- 
faction of the fine. We cannot consent to permit the offender to ohoQse 
whether he will suffer in person or in his property . To adopt such a course 
would be to grant exemption IWtn tbe JMIMshment of fine to those Very per- 
sons on whom it is peculiarly desirable that the punishment of line should 
be inflicted, to those very persons who dislike that punishment most, and 
whom the apprehension of that punishment would be most likely to restrain. 
We tlfcrefore propose, that the imprisonment which an offender has undergone 
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S ill not release him from the nftonniftry obligation under which he lies Hi» 
;son will, indeed, oease to be answerable for tUe nne, But hie property will 
■ ft-tiino continue to be so. What we reoommend is, that at any time during 
a*oerlfem limited period, the fine may be levied on his effects b y distress , (s. 70.) 
fi the nne is paid or levied while he is imprisoned for default of payment, his 
impusoument will immediately terminate, (s. 68), aud if a portion of the fine 
be paid during the imprisonment, a proportional abatement of the imprisonment 
will take place.” (s. 69.) 

Sections 64, 65, 68, 69 & 70 of the- Indian Pepal Code are to be 
applied by the High Court in all cases in which a fine is awarded. 
(Act X of 1875, s. 107.) 

Fines are to be enforced by the i ssue of a warrant for the levy of 
1 he amount, by ^stress and sale of any moveable property belonging 
to the offender. Such warrant may be executed within tne jurisdic- 
tion of the Court that issued it, and it shall authorise the distress 
and sale of any moveable property belonging to the offender, with- 
out the jurisdiction of said Court, when i ndorsed bv the Magistrat e 
ofthe District in which such property is situated! (Cr. P.Cis” 307 ; 
Act X of 1875, s. 105.) I mmoveab le property cannot be made liable 
for the payment of a line. (5 Bomb. C.C. 63.) 

This mode of levying the fine may be adopted, even though the 
offender has undergone the full term of impr isonment to which he 
has been sentenced m deiault of payment of the fine. (5 R. J. & P. 

1 10.) But not in cases where any special procedure is laid down, by 
any special or local law, for the recovery of the fine. (Cr. P.C., s. 307 ; 
Act X of 1875, s. 105.) 

71 . Where anything 1 which is an offence is made 
up of parts , any of which parts is 
oZnce i tself an offence , the offender shall' not 
which is made up b Q punished with the punishment of 
more than one of such his offences 
unless it be so expressly provided. 

Illustrations. 

(a) A gives Z fifty strokes with a sttdip. Here A may have com- 
mitted the offence of voluntarily causing hurt to Z by the whole 
beating, and also by each of the blows which make tbe whole beating 
up. If A were liable to punishment for every blow he might be im- 
prisoned for fifty years, one for each blow. But he is liable only to 
one punishment for the whole beating. 

(b) But if, while A is beating Z, Y interferes, and A intentionally 
Btrikes Y, here, as the blow given to Y ifi no part of the act whereby 
A voluntarily causes hurt to Z, A is liable to one punishment foi 
voluntarily causing hurt to Z, and to another for the blow given to Y 

But were a person is convicted a t the same time of two or jgoi 
offenses pu nfahable jmder the same or different sections of the Ffpa 
Code, he" may be'aent enced to several penalties on each, " such penal 
ties, when consisting of imprisonment or transportation, to commence 
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the one alter the expiration of the other. And it shall not be n<J V 
sary for the Court, by reason only of the aggregate punishment f &r 
the se veral off ences being in nf the punishment which such 

Court is competent to infliction conviction of a single offence, to send 
the ofEender for trial before a higher Court. Provided that in no case 
shall the person be sentenced to imprisonment for a longer period 
than 14 years; (Cr. P.C., s. 314; Act X of 1875, s.,109) provided also 
that if the case be tried by a Magistrate, (other than a Magistrate 
acting under s.36) t*he punishment shall not in the aggregate exceed 
twice the extent ot th e punishment which such Magistrate is by his 
ordinary] urisdiction competent to inflict.” (Cr. P.C., s. 314.) The 
limit of U4 years) fixed by this section refers to sentences passed 
simultaneously, or upon charges which are tried simultaneously. It 
y does not apply to cases of offences committed by persons who are 
' already undergoing sentence of imprisonment. (3 Ifc.C.C.C.R. 5.) 

As to cases where whipping is permitted, see notes to Act VI of 
1864, ss. 1, 2 & 8. 

Where accumulated punishment is given under s. 314, separate 
wsbtences should always be given in the manner therein prescribed, 
otherwise in the event of an appeal, and a reversal of the conviotion 
in one or more of the separate cases, it would be impossible to deter- 
mine to what portion of the aggregate imprisonment the prisoners 
still remained liable. (4 Mad. H.C. Appx. 27.) 

See also as to sentences on escaped convicts and prisoners already 
i under sentence. (Cr. P.C., ss. 316-317, and Act X of 1875, bs. 110-111.) 

* -Jf-iH ^ nwset of facts so connected together as to |orm the sam e 
t ransaction mo re offences than one are committed by the same per- 
son, he may be charged with and tried for every such offence at the 
same time. 

II. If a single act falls within two separate definitions of any 
law, in force for the time being, by which offences are defined or 
punished, the person who does it may be charged with each of the 
offences so committed, but he must not receive a more severe pun- 
ishment than could be awarded by the Court which tries him for 
either. 


* III. If several facts, of which one or more than one would by 
IfcBelf constitute an offence, form, when combined, an o ffence under 
the provisions of any law in torce for ihe time beflwjoy which 
offences are defined or punished, a person who does them may be 
charged with every offence which he may have committed, but he 
must not receive for such offences, collectively, a punishment more 
severe than that which might have been awarded, by the Court try- 
ing him, for any one of such offences, or for the offence formed by 
their combination. (Cr. P.C., s. 454; Act X of 1875, s. 19, See also 
the illustrations appended to the section.) 

The effect of this section was much considered in a Madras Case, 
(7 Mad. H.C, 375) where the Court laid down the law as follows 

“ The immediate question is whether a prisoner tried, convicted and punished 
under s*360 for abducting a child with intent dishonestly to take moveable 
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property can be punished far the theft of part of the moveable property, which 
be intended dishonestly to' take through means of the a bd notion.” 

. “ Save for the new Code, this course would be illegal under the repeated 
decisions of this Court.” 

“ 4 , 54. L is the seotion by which this process is to be supported. if at allj | If 
the words of tltis brancn are taken in connection with those of s. 4!>S, which 
precedes it, aud of branohes II and III they do not do so. 452 contains a rule 
of criminal pleading as to the necessity of a separate charge, and a separate 
trial for each distinct offence. Then 453 (similarly to»tho English rule as to 
several embezzlements) modifies this rule as to several offences committed 
within a year. The pre-requisites of joinder of the offences am i 

t heir falling wjthin the tim e. Then, strangely effough, s. 455 is quoted as the 
kfiy to the similarity, and the result seems to be that they are similar when it 
is doubtful to whiefr of them the proveable facts m each may amount. It oan„ 
we suppose, scarcely be meant that the e lement of doubt is to be the governing 
point. It perhaps means that wlujie, as in the illustration— the c riminati ve * 
facts, which constitute the offence, lire so nicely shade<m hftt it is of ten doubt - 
nil priind facie to which specific definition the tacts aroto be subsumed, there . 
may be a Joint trial.” 

“A further modification of the rule of severance is introduced in 454, 1. 
Wheie facts “so united as to form the sam^ transaction” fulfil the requisites 
of the ffiefinitions of several off ency al there may bo one charge and one trial. 
Nothing neve is said about ihe punishment, and we have still a mere rule of / 
criminal pleading modifying the general rule.” ' 

“It is nob until we come to the illustrations that we find punishment im- 
ported— and with the exception of (c) and (d) it may perhaps be said that the 
offences are all different in character. Those are mere transcripts of decided 
cases which seem inconsistent with the principles of otheis deoided by the same 
Court ; (e) is perhaps rcconcileable if the kidnapping was for a d ifferent, 
pose, but if the kidnapping wasjor the p urpose of aubifoting to slavery it wH»T 
be impossible to reconcile it with other decisions and witbltliU suuseoluent Darts 
o f this section.” h 1 

“ (b) embraces the case of three murders, and the legal principle is sound, 
though peihaps the application in practice will be found difficult ” 

“If we take tho section there is, therefore, nothing to overrule the previous 
decisions, but undoubtedly the kidnapping illustration is opposed to previous 
decisions, and unless explained as above is a direct authority for the two 
sentences passed in the present case.” 

“If, however, we are to impoit the illustrations as a gloss upon I and &a 
e xplanatory of its ifl&Uiing. we must perform the like operation upon III. an«l 
lriuSTj'Tf possible, reconcile all tho three parts of the section.” 

“Ill says that where several facts aggre gafedj orm one offence, and if severed 
constitute sevoial, the offender may be cd a rgecT wi th every offence committe d, 
but the utmost punishment awardable is the extreme punishment for thejpon- 
crate or for one of the separate offences. We presume that the Court mayliect 
whether it will punish for one or the other, but it may not punish for both.” 


“Now the words of the section do not meet the case. Kidnapping with 
intent to steal is not an offence formed by the union of kidnapping with steal- 
ing, but by the union of kidnapping with i ntent to do _i t, aud the result on the 
mere words would be that tho section contains - no inhibition of two 
punishments.” % 


“ The illustrations, however show that the framers imagine that they had 
provided for the further case of the second offence being th9 substantive crimi- 
nal act which was the evidence of intention in the former, and therefore evi- 
dentiary matter of that intent. Thus (n) house-breaking with intent to com- 
mit adultery aud the commission of it may not be sgumtelypunished. StUI 
nearer to the present case is (p) the entioing away (iwioe^no^S?8!rtiy?br she 
urpose of committiug adultery) and adultery may not be separately punished, 
measure of the punishment is here again the largest amount awartVable for 
of the offences. rr 


®S 

one 
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1 The section, therefore, with ita illustrations forbids two punishments for 
'an offence so impoun de d that one substantive offence is the aim of the other 
and evidentiary mattei of Theinient necessary xo constitute xnas otherT It is 
not narrowed to offences of a ccmiateoh^g^ for house-breaking and adultery 
have no more conneotion thanKranappingana theft. We come to the oonolu- 
sion, therefore that, d espite the in autness of the worjls. there is nothing In these 
sections intended to alter. that. 1unleBg tne lUustrataoPB are looked atj there is 
nothing to alter the principles upon which punishments were awarded befor e 
the Act passed, and that when they are all taken together tnose attached to a 
bfanch which does introduce a limitation upon the power of punishment must 
prevail over those attached to what is by itself a mere rule as to the j oinder of 
charges. ” 

1 “Read I and II together, they come to this— you may join them, but if when 
joined several make up one compound offenoe, you shall only punish for one._ 
They shall be considered to make up such a compound, when one of them is” 
the criminal result at which the other has arrived. You may then punish to 
the extent permissible for a ny one of them, but you shall not tack the punish - 
togethe r.” 

“ In our opinion this second punishment for the theft is by the present Code, 
as it was by a long course of previous decisions, which the Code is professing to 
follow, absolutly illegal.” 

So in Bombay it was held that a prisoner could not be at the same 
fume punished for committing an offence by fire, with intent to des- 
troy a warehouse, under s. 436, and of the offence of mischief by fire 
with the intent to cause damage to property above the value of 
Rupees 100 under s. 435. The Court said 

“In some English cases one act oi set of acts of the accused person has been 
held punishable under two different Statutes, and a double conviction and 
sentence have been sustained. In such cases the intention of the Legislature is 
to guard two interests of different species, and to prevent a person who has 
offcrrttBd ags ftWt tiu tfa f rom escaping with a p e nalty provided for the defence of 
ope only . Tne present is not such a case. The Intention of tho accused was 
lf“fo do one act, viz., to pet fire to a wtugfonrinp ; and the circumstance that 
tilt same act also answers to the definition of another and subordinate offence 
does not lender him liable to an additional punishment for it. Such a case seems 
go bo contemplated by s. 454 of the Criminal Procedure Code, paragraph II. 
It is a general rule that when, in the same Penal Statute there are two clauses 
applicable to the same act of an accused, the punishments are not to be re- 
garded as cumulative unless it be so expressly provided.” (II Bomb. H.0. 13.) 

Under the old law the following decisions as to cumulative punish- 
ments were given : 

Where the offences with which a prisoner is charged are parts of 
the same continuous transaction, as for instance, house-breaking and 
theft, it has been ruled by all the High Courts that the offender 
cannot he punished for both separately, but should be sentenced 
under s. 454 or 457 as the case might be. (Rulings of the Madras 
High Court, 1862 and 1863 ; 4 R.J. & P. 415; 1 Bomb. H.C. 87, but 
see contra 5 Bomb. O.C. 83 and 9 Bomb. 172.) 


Similarly it has been decided that cumulative sentences cannot be 
given on charges of poss essing .sinlaii prop erty under s. 411 apd of 
volunt arily concea ling the same property under s. 414 ; (4 R.J. & F. 
122 ; 4 Had. Jti.C. Appx. 14) of theft under s. 379 or criminal breaoh 
of trust under s *409 and of receiving or retaining the same property 
under s. 4JU ; (4 JUT** P. 503 ; 1 R.0.0. Giro. 20 ; 2 N.W.PTstSM 
m a k i ng a false charge under s. 211 and of falsely swearing to An 
same matter under s. 193 ; (5 R.J. & P. 138) of culpable 
and of being a member of the unlawful assembly by whom the hemt* 
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cide was committed ; (3 R.C-C.C.R. 9) of using forged documents 
under s. 471, and of having them in his possession with intent to 
use them under s. 474, (6 N.W.P. 39) ^ of kidnapping under s. 363, 
and of restraint in order to kidnap under s. 346, (6 N.W.P. 293) ; of 
criminal intimidation, with a threat of causing the death of a person 
under s. 506, and of criminal intimidation by posting up an anony- 
mous communication against the same person under s. 507. (4 Bomb. 
H.C. Or. 12.) So also where a particular section p rovides for the 
union of several criminal acts, e. g., grievo us h urt committed in the 
act of house- breaking, under s. 460, the prisoner ought to be indicted 
under it, ana not tor tne separate offences of house-breaking and 
causing hurt under as. 257 and 324. (4 R J, & P. 360.) 

On the same jrinciplo where a Joint Magistrate had passed a sen- 
tence against a prisoner on a charge of enticing away a married 
woman, and the Session Judge directed him' to commit the prisoner 
for adultery, t he Madras High Court ruled that the original sentence 
should have been at once annulled. There should not be two trials 
and two convictions before two separate tribunals on the same collec- 
tion of facts, the requisite intention in the one case being the sub-, 
s tantive delic t in the other. (5 Mad. H.C. Rul. 17.) 

Where however a prisoner was charged with cutting down, and 
carrying away a tree, the Bombay Court held that he might be pun- 
ished on separate charges for mischief and theft, as the mischief was 
complete before the theft canid have commenced. 4&Bomb. H.C. 416. 
Sed quaere?') And so it has been laid down, that the offence of 
rioting, armed with deadly weapons, under s. 148, is different from 
that of stabbing a person on whose premises the riot takes place, 
under s. 324; (3 R.C.O.C.R. 34; 3 N.WP. 174) that the offence of 
kidnapping under s. 463 is distinct from that of selling a minor 
for the purpose of p rostitution under s. 372, (3 R.C.O.C.R. 37) and 
that the offence of concealing property in order to fabricate false 
evidence under b. 193 is different from that of concealing the same 
property, knowing it to be stolen under s. 414, (1 All. 379) and that 
separate sentences may be passed for each offence. 

Where a prisoner is convicted of s everal offenceB , and receives upon 
each a sentence which, if standing alone, would not be open to appeal 
under as. 273-274 of the Or. P.O. it is held in Bengal that the sen- 
tences c annot be tak en together, as if they formed one sentence, so 
as to give an appeal (1 B.A/$Cr., 3; contra 12 Bomb. 147.) But an 
appeal majr be brought against any sentence referred to in s. 273 or 
274, by which any two or more of the punishments therein mentioned 
are oombined, but not against a sentence in which imprisonmen t is 
awarded in default of payment of fine, and in addition thereto. 
against any sentence which would not otherwise be liable to appea . 
because the person convicted is ordered to find security to keep the 
peace. (Or. P.C., s. 274 ; Act XI of 1874j*s. 24.) 

72. In all cases in, which judgment is given that 
a person is guil ty of one of several 
punishment of % offences specified 1 ^ n the j udgment/hi&fc 

ty^e°of n wvewi that it is doubtful of which of these 
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offence ? he is guilty, the offender shall 
which doubt " a of P un isl ie d for the offence for which 
the l owest punishment is provided, if 
the same punishment is not provided for all. 


This section points to a difficulty which has hitherto been without 
remedy. An indictment may contaii Aseveral counts} each charging : 
§ distinct offence; foi instance, a 'simple assault, an assault with intent 
to wound, and an assault with intent to rape, In strict logic, nO con- 
viction ought to take place until the verdict can state which of the 
offences was perpetrated, and if it cannot be stated which of them, 
then it cannot bo alleged with certainty that any onaof them in par- 
ticular was committed, and if so, there ought to be an acquitta l. 
Juries always g et out of the difficulty b y returning a general verdict 
of guilty, which they are told they may do, if they are of opinion that 
any offence charged in the indictment has been accomplished, and they 
cannot be asked to state which was effected. Now, however, a Judge | 
will be authorised to find that the prisoner is guilty upon some one. 
but he is doubtful upon which of the counts, and the sentence will 
then be given as if he had beon convicted on the least aggravated 
charge. - 

It will be observed that to authorise a conviction under this section, 
the d oubt must be as to which of the offences the accused has com- 
mitted, not whether he has committed either. As the Commissioners 
observe (Second Report, 1847, § 527.) 


“But it is to bo remembered that, according to the supposition, the main 
facts which constitute the corpus delicti are proved, and that the doubt relates 
to some incidental point, which Is of a quality important only &b determining 
whether the offence falls technically under one designation or another ; as for 
example, where a man is charged with theft, but a doubt is raised by the 
evidence whether the party had not the property in trust.” (7 N.W.P. 137.) 

In Bengal, and latterly in Madras, it has been held, that where a 
prisoner has made t wo contradictory statements , and there is no 
counter-balancing evidence to show w mch oHbe m was false, he may 
be convicted upon an alternative finding that he gave false evidence 
in one or other of the two statements. (B.L.R. Sup. 521 ; 13 B.L.R. 
324; 4 Mad. H.C. 51.) 


But it must appear necessarily uppif^he face of the depositions or 
from other evidence, that one or other of the two statements was 
false, ind was known to be false. |4*B.A. Cr. 4, 9.) 


S fi Cr. P.C., s. 455 and Act X of 1875, s. 20 as to the indictment, 
wWre the nature of the crime is doubtful. 




73 . Whenever any person is convicted of an 
solitary confine- offenctf for which under this Code the 
meut - O.H.fc has power to sentence him to 

rigorous imprisonment, *the Court may, by its sen- 
tence, order that th^offender shall be kept in soli - 
tary c onfinement fol any portion or portions of wS 



PREVIOUS CONVICTION. 


43 


imprisonment to which Jie is se ntenced, (not exceed- 
injg r tfrpee months in t hej^£ole^ according v tO the fol- 
lowing scale, that say — 

A time not exceeding one month, if the term of 
imprisonment shall not exceed six months. 

A time not exceeding two months' if the term of 
imprisonment shall exceea six m o nth s and be less 
t han a year . 

A time not exceeding three months, if the term 
of imprisonment shall exceed one year. 

No provision is made for a sentence of one year’s i mpris onment 
But the Madras High Court has ruled that more than (two^ montha’ 
solitary confinement cannot be awarded in a sentence ole one year’s 
imprisonment. (13th Feb. 1867; 17th Nov. 1870.) 

74 In executing a sentence of solitary confine- 
Limit of solitary ment, such confinement shall in no 
confinement. case exceec i fourteen days at a time, 
with intervals between the periods of solitary con- 
finement of not less duration than such period ; and 
when the imprisonment awarded /s h all exceed three 
months, the solitary confinement' shall not exceed 
seven days in any one month of the whole imprison- 
ment awarded, with intervals between the periods 
of solitary confinement of not less duration than 
such periods. 

75. Whoever, been convicted of an 

offence punishable under Chapter XII 
,£££&£ or Chapter XVII of this Code with 
»ft«r » prerioo. imprisonment of either description for 
offence punishable a term of t hree years or upward s, shall 
Smprigo™nt! ar8 he guilty of any offence punishable 
under either of those Chapters with 
imprisonment of either description for a term of 
three years or upwards, shall he subject for every 
su ch subsequent offence to traw^ortation for life, hr 
tlTdouble the amount of punishment to whicjji he 
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would otherwise have been liable for the same; 
provided that he shall not in any case be liable to 
imprisonment for a term exceeding ten years. 


The Bengal High Court holds that the previous offenoe must have 
been committed since the Penal Code ca me into operation, so as to 
have been punishable under it! Therefore a previous conviction for 
•theft committed in»1860 was held not to authorise increased punish- 
ment under s. 75. (5 R.J. <ft P. 152 ; 1 R.C.C. Cr. R. 60.) A con- 

trary ruling has been given by the Madras High Court. (1 Aug. 
1864.) But considering the definition of the word “ offence” in s. 40 
of the Penal Code, as interpreted subsequently bjs Acts IV of 1867 
and XXI of 1870, the view taken by the Bengal High Court seems 
to me to be preferable. Nor can the enhanced punishment be 
awarded, where the offence subsequently committed is merely an 

M pt to commit an offence punishable under Chapter XII or 
, or an abetment of such an offenc e. (Ruling of Mad. HO. 
1864 on b. 7h.) it has also been decided in Bengal that the subse- 
quent offence must be one committed after release from prison u pon 
we previous conviction ; the liability to enhanced punishment for 
the second offence being “ on the ground that the sentence already 
borne has had no effect in preventing a repetition of crime, and has 
been, therefore, insufficient as a warning.” Therefore, where a pri- 
soner committed several offences, which were made the subject of 
several trials, the last trial taking place a few weeks after those 
preceding it, while the prisoner was still undergoing his sentence, 
the Court held that such convictions could not be charged under 
s. 75. (1 R.C. & 0. Cr. R. 60.) 

See also note to form of indictment. Book II. 


CHAPTER IV. 

GENERAL EXCEPTIONS. 

76- Nothing is an offence which is done by a 
person who is, or who by reason of a 
Act done by a ^mistake of facFI and not bv reason 
by miatak* of fact ot a mistake ot law, m good faith 
believes himself to be, bound bylaw 
to do it. 

Ilhutrationa . 

_ «(a) A, a soldier, fires A a mob by order of his superior Officer, 
in conformity with the commands of the law. A baa committed dp 
offenqe. 
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(&) A, an officer of a Court of Justice, being ordered by that 
Court to arrest Y, and, after due inquiry, believing Z to oe Y, 
arrests Z. A has committed no offence. 

77- Nothing is an offence which is done by a 

Judge, when acting j udiciall y in the 
Act of Judge exercise of any power which is, or 
daily. a 0 3U * which i q good faith he believes to be 
given to him by law. 

The word “ Judge” is defined by s. 19. 

Accordingly this section does not protect a committing Magistrate. 

78- Nothing which is done in pursuance of, or 

which is warranted by the judgment 
ant c to d °the P j 1 «dg- or order of a Court of Justice, if done 
CourtdJustioi a whilst such judgment or order remains 
in force, is an offence, notwithstand- 
ing the Court may have had no j urisdiction to pass 
such judgment or order, provided the person doing 
the act ill good faith believes tha t the Court had 
such jurisdiction. 

The phrase “ Court of Justice” is defined by s. 20. 

79. Nothing is an offence which is done by any 

Act done b a P erSOn W ho jUgtjfi&d ^.7 l ftW r 0r Who 

person ^ustiifed! by reason of a mistake of fact and not / 
by reason of a mistake of law, in good 
Sw iU8tified by faith believes himsel f to be justifi ed 
by law in doing it. 

Illustration. 

A sees Z commit what appears to A to be a murder. A, in the 
exercise, to the best of his judgment exerted in good faith, of the 
power which the law gives to all persons of apprehending murderers 
in the fact, seizes Z, in order to bring Z before the proper autho- 
rities. A has committed no offence, though it may turn out that Z 
was acting in self-defence. 

Chapter IV aims at embracing all thqge exceptional circumstances 
wbioh may r ender lawful an act which upon its face appeared to be 
unlawful . This chapter must be read along with all the other 
chapters of the Code which treat of unlawful acts. For instance, 
s. 299 states that 

“ Whoever causes death by doing an act with the intention of oansing each 
bodily injury as it likely to cause death, commits the offenoe of culpable 
homicide. 



46 


ACTS OF STATE, 


This section taken by itself would impose the penalties of murder 
upon a surgeon, who properly performs a dangerous operation 
which results in death. Modified by the exceptions in this chapter, 
such consequences are, to a great extent (though not, in my opinion, 
entirely,) prevented. 

Sections 76 to 79 relate to the cases of persons who are, or who 
justifiably believe themselves to be, acting under the authority of 
.law. 

Where a party actually is bound by law, or justified by law, in doing 
a particular act, of course there can be no more question upon the 

{ joint. By the very force of the terms, he is doing, that which is 
awful. Occasionally however a difficulty may arile, where the law 
under which he acts is of an exc eption a l character, and opposed to the 
ordinary law of the country . tIhb may take place where the ordinary 
l aw iB suspended , either dv the interposition of a foreign or over- 
r uling power, or by some special act of the sovereign. 

The effect of foreign conquest is to annul or suspend the ordinary 
sovereignty of the conquered country, and while the occupation lasts, 
the laws ei the subject state can no longer be rightfully enforced, or 
be obligatory upon the inhabitants, who remain and submit to the 
conquerors. No other laws can, in the nature of things, be obligatory 
upon them, for where there is no protection or sovereignty there 
can be no claim to obedience. (Per Mr. Justice Story, cited 3 Phill. 
Int. Law, 737-39.) In cases of civil war there is greater difficulty, 
for the first stage of a civil war is always, and necessarily, termed 
rebellion, and those who take part in, or aid it, rebels and traitors. 
But it is quite clear that with respect to civil war also, obedienoe 
involves sovereignty, and sovereignty is tested by protection. Dr. 
Phillimore says : — 

“ The oase supposed is always one of the greatest nicety and difficulty. It 
would rather seem as a matter of speculation, that when an old Government is 
so far overthrown that another Govemmen t entirely claims, and at least partially 
exercises, the jurisdiction which formerly belonged to it, that the individual is 
left to attaoh himself to. and to become, by adoption at least, the subjeot of 
either Governments. The analogy under which it is most just to range such 
cases has been thought to be that which has just been disoussed, vis., the rule 
which applies to cases of foreign oon quest, where those only are bound to 
obedience and allegianoe who remain under the protection of the conqueror.” 
(3 PhilL Int. L. 739.) 

Upon this principle, during the recent mutiny the inhabitants of 
Delhi would have been perfectly justified in paying taxes to, and obey- 
ing the commands of, the King of Delhi, but it would have been other- 
wise at Agra where British rule was still maintained. So long ago 
as the year 1494, the same principle was asserted in the Statute 11, 
Hen. VII, c. 1, which pronounces all subjects excused from any 
penalty or forfeiture, which do assist or obey a king d$ facto, 

A much more difficult question arises, when the defence is that the 
matter complained of was an Act of State, done un der thejgjagdfjlte 
orde rs of tne Sovereign. Here, me defence taiceB the shapenotof a 
justification, but of a plea to the jurisdiction, for, if the dstfenq* is 
made, out, no municipal tribunal can take cognisance 6f the mattsft. 
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they reserved to themselves the sayer and other revenue duties. It is in effect 
the sanu thing, as an act of sovereignty, as if it had been granted to a mere 
/Btrangerj and no further confirmation of the tttlF of ^FBinrR ban than if suoh a ; 
jfflHR Sad been made. Their lordships theieforeflbrforopmions that the 
Supreme Court of Madras had no authority to question an aot of sovereignty 
exeroised on the part of the £. I. Co.” 

The next case was that of Kamachee Boye v. E. I. Co., (7 M.I.A. 
476) which arose out of the annexation of the R aj of Tanjore. The 
Rajah died in 1855 leaving no male descendants, and in 1856 the 
Court of Director^* declared the dignity of the Rajah of Tanjore to 
be extinct. A Commissioner was sent down to Tanjore for the pur- 
pose of making the necessary arrangements. He informed the 
family that he intended to take possession of all the p ublic property 
of the State! and availing himself of the presenc^of some British 


of the State! and availing himself of the presenc^of some British 
troops he entered the Fort, and put his seal upon all property, public 
and private. A bill was filed by the personal representatives of the 
late Rajah, in which they acqui esced in the seizure of the public 
property, but claimed to be entitled to an account the personal 


iroperty, dud claimed to oe entitled t o an account ot tne perso nal 
iroperty. As in Syed Ally’s case, the Supreme Court decreed Tor 


property. 

tfie plaintiff, but this decree was reversed on appeal bv the Privy 
J3oimcil. Their judgment is important as showing, that not only 
the lAct of State itself, I but e very act which is incidental and accessory 
t o its completion isprotected from Municipal jurisdiction. Their 
lordships said : — (p. 531.) 

“ The next question is, what is the real character of the aot done in this 
ease? WaB it a seizure by arbitrary power, on behalf of the Crown of Great 
Britain, of the dominions and property of a neighbouring State, an aet not 


iiamcm, out tnis decree was reversed on appeal dv tne rnvy 
cil. Their judgment is important as showing, that not only 
L ct of State itselfj but e very act which is incidental and accessory 
~ completion is protected from Municipal jurisdiction! Their 


affecting to justify itself on grounds of Municipal law ; or was it, in whole, 
or in part, a possession taken by the Crown under oolonr of legal title of the 


or in part, a possession taken by the Crown under o olonr of legal titlq of the 
property of the late Rajah of Tanjore, i n trust for those who by law might be 
entitled to it on the death of the last fwssessorl If it were the latter the 
defenoe set up, of course, haB no foundation ” 

Their lordships answered part of this question by showing that 
the seizure could not be justified on any ground of legal title, and 
then proceed to say — (p. 536.) 

** It is clear from Mr. Forbes’ Report to the Madras Government of what took 
place on the occasion, that though no resistance was offered by the family of 
the Rajah, or the inhabitants of the Fort, to the seizure of the Raj anil of the 
place and property of the Rajah, it was regarded on both sides as n mar e act of 
po^er . not resisted, because resistance would have been in vain. 1 Muon sorrow, 1 
he says, * was expressed, and much grief waB shown ; but all submitted at once 
to the authority of tho Government, and placed themselves in its hands.’ ” 

** It is by these acts of Mr Forbes that the £. I. Co. is in possession of 
whatever it holds now claimed b y the respondent. The acts of Mr. Forbes 
were approved by the Governor of Madras by a Minute dated the 21st of 
October, 1856, and they are adopted and ratified by the appellants in their 
answer in this suit.” 


** What property of the Raja> was within the authority given to Mr. Forbes, 
and what may be the consequence of any seizure i n excess o f that ■.nthoritv. 
we will consider under the next head ; but that the seizure was an exercise of 
Sove jfeipm power, e ffected at the arbitrary discretion of the Company, by the aid 
or military force/ can hardly admit of doubt.” * 

• But then it is contended, that there is a distinction between the publie and 
private property of a Hindu Sovereign, and that although, during his life, a 
he be an absolute m onarch, he may dispose of all alike, yet on his death some 
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(lortionf of his property, termed his private property, will go to one set of heirs, 
and the Raj with that portion of his property, widen is called public, will go to 
the suooeeding Rajah.” 

“ It is very probable that this may be so ; the general rule of Hindu inherit- 
anoe is nartibili ty ; the succession of one heir, as in the case of a Raj, is the 
exception. But assuming. this, if the company, in the exeroise of their Sovereign 
power, have thought fit to seize the whole property o*f the late Rajah, private 
as well as public, does that oircumstanoe give any j urisdiction over tlyair act s to 
the Court at Madras ? If the Court cannot enquire into the act atT nil, because 
it is an Act of State, how can it enquire into any part of it, or afford relief on 
the ground that the Sovereign power has been exeroiqpd to an extent which 
Municipal law will not sanction.” 

“The result, in their Lordships’ opinion, is that the property now claimed by 
the respondent has been seized by the British Government, acting as a Sovereign 
power, through its delegate the E. X. Co r and that the act so done, with its 
consequences, is an Act of State over which the Supreme Court of Madras has 
no jutisdiction.” (See another case arising out of a later stage of the same 
transaction. 3 Mad. H.O. 424.) 

A later case on the subject was that of tho Rajah of Coorg v. E. I. 
Co. (30 L. J. Ch. 226 ; 29 Beav. 300.) There, the Rajah sued the 
E. I. Co. for the recovery of two promissory notes, which had been 
taken from him in war, and which he allegea that the Company still 
held m trust for him. The Master of the Rolls said : — 

“ If this can be fairly represented to be an instance of a foreign power taking 
prisoner nn enemy, by means whereof, and while so holding him, obtaining 
possession of documents which established his right to recover his debt due to 
him in his novate capaci ty, then it is clear that the plaintiff is entitled to relief, 
and the circumstances that tho defendants constitute both the conquering power 
and the debtor does not iu any mannei vary the question. But if the notes 
were the property of the plaintiff in his character of Rajah, and if they were 
taken possession of by the defendants in the exercise or tneir Sovereign and 
political power, then this Court cannot interfere.^ " 

The distinction between Acta of State and acts done by the State. 
as affecting the question of municipal jurisdiction, was very clearly 
Bhown in two cases lately decided by the Privy Council, in one of 
which the jurisdiction was maintained, while in the other it was 
denied. 

In the former case the E. I. Co., on the death of the Begum 
Sumroo in 1836* had resumed her lands and seized, certain arms 
and* stores which were said to appertain 1 0 the tenure. It appeared 
that previous to 1803 the Begum held her possessions in the Dooab 
under Scindia, who was the de facio sovereign. Her status was that 
of a jaghirdar, holding upon a iqpdad tenure, i.e., exercising by a 
sort of delegated sovereignty, the whole administration, civil and 
criminal, within her territory, and drawing all its public revenues, 
on condition of keeping up a body of troops to be employed, when 
called upon, in the service of the so\ ereign under whom she held. 
After 1803 the sovereignty formerly possessed by Scindia passed to 
the E. I. Co., and the status of the Begum remained as before, her 
sovereign only being changed. The lower Courts dismissed the suit 
on the ground that’ the resumption was an Act of State. This 
defence was over-ruled by the Judicial Committee! They said, 

“ The Act of Government In this oase wss not the seizure by arbitrary power 
of territories which up to that time had belonged to another Sovereign State ; it 
was the resumption of lands previously held from the Government under a parti- 
cular tenure, upon the alleged determination of that tenure. The possession 

7 
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was taken under colour of ill egal title J that title being the undoubted right of 
the sovereign power to resume anl retain, or asseBs to the publio revenue, all 
lands within itB territories upon the determination of the tenure under whioh 
they may have been exceptionally held rent-free. If by means of the conti- 
nuance of the tenure, or for other cause, a right be claimed in derogation of 
this title of the Government, that claim, like any other arising between the 
Government and its subjects, would, primd facie, be oogniz&ble by the Municipal 
Courts of India.” (Forester v. Secretary of State, 12 B.L.R. (P.C.) 120, 150.) 

In the latter case, the plaintiff sued to establish their rights as 
mortgagees under^ the King of Delhi of land which had been 
assigned in 1803 for the support of the Mogul Sovereignty, and 
whioh had been seized and confiscated after the mutiny in 1857. 
There, also, the suit had been dismissed for w ant of jurisd iction, and 
this dismissal was affirmed. The Judicial Committee distinguished 
this from the case last cited on the ground of the difference between 
the status of the Ki ng of Delhi and the B egum S umroo. Tho status 
of Shah Alum was that of aTkmgi The Begum was held not to be a 
sovereign princess, but a mere jaidadar under Scindia. The lands 
had been assigned to the Delhi kings by an arrangement which 
“ was as much an A^jLflf&jjgteas if is had been carried into effect by 
formal treaty signe^D^Tn^Bntish Government.” 

* “Municipal Courts Lave no jurisdiction to enforce engagements between 
■qygrgto M fftnndpd on treaties . The Government when they deposed and con 
fiscatea ine property of the late king, as between them and the king, did nol 
affect to do so under any legal right. Their actB can be judged of only by th< 
law of nations ; nor is it open to any other person to question the rightfulnesi 
of the deposition, or of the consequent confiscation of the king's property.” 

“The revenues and territories whioh in 1804 were, by an Act of State, 
assigned for the maintenance of $hah Alum and his household, wore in 1857 
also by an Act ofStata, reanm wd a pd confiscate d. The seizure and con 
fiscation were ^PtrUfabBolute power , anti were not acta done under colour of anj 
legal right, of which a Municipal Court could take cognizance.” (Raj ft Soli 
qram v. The Secretary of State, 12 B.L.R. (P.O.) 1C7, 184. See to Doss v 
Secretary of State, 19 L.R-Eq. 509 ; Sirdar Bhagwan Singh v. Secretary of State 
2 L.R.I.A, 38.) 

By 21 Geo. Ill, c. 70, bs. 1 to 3, it was provided “that the Governor 
General and Council of Bengal shall not be subject, jointly or seve 
rally, to the jurisdiction of the Supreme Court of Fort WilUa tn ii 
Bengal, for or by reason of any ac£ or order, or any other matter oj 
thing whatsoever, counselled, ordered or done by them in their public 
capacity only, and acting as Governor- General in Coun cil.” Ant 
“ that if any person or persons shall be impleaded in any action oi 
process, civil or criminal, in the said Supreme Court, for tony act oi 
acts done by the order of the said Governor- General in Counoil ii 
writing, he or they may plead the general issue, and give the sait 
order in evidence ; which said order, with proof that the act or aoti 
done has or have been done according to the purport, of the same 
shall amount to a sufficient justification of t^e said acts, and thi 
defendant shall be fully justified, acquitted, and discharged from al 
and every suit,.action, ana process whatsoever, civil and criminal, ii 
the said Court. Provided always, that with respect to such order o 
orderB o f the said Governor-General a nd Council as do or shall extent 
to any {British subiect or aubiectsJt he said Court shall have ant 
retain ag^full and competent jurisdiction as if t his act had neve 
been passed.” 
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The parties were still, however, liable to the jurisdiction of the 
English Courts. (Ibid. ss. 4-6. See Beg. v. Eyre, 3 L.R.Q.B. 487.) 

Similar exceptions are created as to the Governor-General and the 
Governors and Councils of Madras and Bombay by Statutes 39 & 40, 
Geo. Ill, c. 79, s. 3, and 4 Geo. IV, c. 71, s. 7, and their charters 
provide, (Madras Charter, ss. 23 & 35 ; 2 M. Dig. 604, 617 j Bombay 
Charter, ss. 30 &45 , 2 M. Dig 654, 566) that it shall not “ be com- 
petent for the sett Court to hear or determine, or to entertain or 
exercise jurisdicflmxjn any suit against the Governor- General of Fort 
William, or the Governor or any of the Council of the said Settlement, 
for or on account of any act or order, or any other act, matter, or thing 
whatsoever, committed, ordered or done by them in their public 
capacity, or aetjpg as Governor- General, or Governor in Council 
also that neither of such Courts shall be competent to hear, try, and 
determine any indictment or information against the Governor- 
General, or the Governor or anv of the Co uncil of the respective 
Settlements, not being for frreason or felony . \ 

Before leaving the subject of Acts of State, it is necessary to observe 
that an act which would possess this character, if expressly ordered by 
the Crown, will become such by a subsequent ratification. This was 
so laid down in the case of Buron v. Denman, 2 Exch. 107, and was 
approved in the case of KamachecBoye v. E. I. Co. above referred to. 
There the defendant, who was in command of a cruiser off the coast of 
Africa, seized and burnt a barracoon belonging to the plaintiff, who 
was a Spaniard carrying on a trade in slaves, and carried away his 
slaves. This procedure was not warranted by his instructions, but 
was approved of by the British Goveftament when reported. It was 
held that this approval converted the act into an Act of State, for 
which the Crown alone was responsible, and was beyond the reach of 
any Municipal tribunal. It was also held that such ratification might 
be communicated by either a written or parol direction from the 
proper department, just as an original order might have been. (See 
too 9 Bomb. H.C. 314.) 

All the cases cited upon this head have been instances of civil actions, 
but the rulo would be exactly the same if the proceeding were of a 
criminal character. For instance, if the Spanish slave-dealer had 
resisted, and been fired on, and killed, the same reasons which made a 
civil action inadmissible would have served as a defence for Captain 
Denman on an indictment for murder. 

The first illustration appended to s. 76 gives rise to what is 
occasionally a difficult question, viz., how far a soldier is justifie d by 
pleadingjthe commands of his superior officer Those commands may 
be legal or illegal, and if the latter, they may be believed to be legal. 
or known to be i lle ga l. The first and last of these caseB can create 
no Armnt. Iftne nn rnmft.n d is legal the act is legal, and would have 
been so even without^tHeTSbTSimmd.” The 'illustration in question 
states that the soldier fired upon the mob, not only by the order of his 
superior officer, but in conformity with the commands of law. If a 
soldier is put to guard a treasury' and it is attacked by a mob who 
cannot be kept off in any other way, he is authorised to fire on them 
under s. 103, even without orders. On the other hand if the order is 
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illegal, and is known to be sucb, the command will be of no avail. 
For instance, if a police peon were to plead the order of bis Jemadar, 
as an excuse for torturing a prisoner to make him confess, such an 
excuse would be clearly u ntena ble, and the rank of the officer who 
gave the order would make no difference. The intermediate case is 
die only one of any real difficulty ; what is the position of a police* 
man or soldier who obeys orders of his officer, which he in good faith 
believes to be legal, and therefore binding upon him, but which turn 
out to be illegal P For instance, suppose a Magistrate forbids a 
c aste procession , sfhd the caste persist in carrying it out, and the 
Magistrate finding his police peons insufficient to check the progress 
of the procession calls out the military and directs them to fire, and 
lives are lost. What is the position of the soldier P Hero it is plain 
that the Magistrate has taken upon himself to direst the infliction of 
capital punishment upon persons, who could legally only bo punished 
with six months* imprisonment under s. 188. Mis act then would, 
according to English law, be murder, and that of the soldiers who 
obey him, however innocently, woulcMoo no less. And so it was laid 
down in the case of R. v. Thomas, 1 Russ. 823, that if a ship’s 
sentinel shoot a man, because he persists in approaching the 
.shin when he has been ordered not to do so, it will be murder unless 
such an act was necessary for the sh i p’s safety . And it will be 
murder though the"sentinel had orders to prevent the approach of 
any boats, — had ammunition given to him when he was put on guard, 
— and acted under the mistaken impression that it was his duty. 
The prisoner was sentinel on board of the Aehille, when she was 
paying off. The orders to him from the preceding sentinel were to 
keep off all boats, unless they had officers with uniforms in them, or 
unless the officers on de ck allow them to approach : and he received a 
musket, three blank cartridges, and three balls. The boats pressed, 
upon which he called repeatedly to them to keep off : but one of 
them persisted and came close under the ship ; and he then fired at 
a man who was in the boat, and killed him. It was put to the jury 
to find, whether the sentinel did not fire under the mistaken 
impression that it was his duty : and t hey found that he did.. But, a 
case being reserved, the Judges were unanimous that Tfcwas never 
theless murder. They thought it however a proper case for a par- 
don ; and further they were of opinion, that if the act had been 
necessary f or the preservation of the s hip, as if the deceased had been 
stirring up a mutiny, the sentinel would have been justified, A 
similar question arose in Ireland in 1852. A party of soldiers were 
esoorting a body of voters into an election at Six Mile Bridge in the 
County Clare. The mob tried to carry away the voters, and the 
officer in command ordered the soldiers to fire, and several of the 
rioters were killed. . S everal of the soldiers were tried for murder, 
and Mr. Justice Perrin directed the jury, that soldiers were merely 
armed citizens, and that the orders of their officers did pot justify 
any acts of violence, unless the orders themselves werel ley al j lu 
that case however great violence had been used by the mob, and tbe 
jury found the prisoner not guilty, probably being of opinion that 
the lives of the parties whom tUey were escorting were in danger. 

She Scotch law takes a more lenient view of the position of soldiers. 
Mr. Alison says— (Crim. Law, p. 673.) 
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“The express oommand of a Magistrate or Officer will exonerate an inferior 
offioer or soldier, unless the command be to do something plainly illegal, or 
beyond his known duty.” 

Then, after pointing out the peculiar position of a soldier, who is 
“ subjected to a peculiar and peremptory, code of laws, armed with 
powers Of extraordinary severity, for the purpose oi enforcing on his 
part the most implicit obedience to command/' he proceeds — 

“It will require, therefore, the very strongest case to subject a soldier to 
punishment for what he does in obedience to the distinct commands of his 
commanding officer- But still this privilege must have its limits it is confined 
to what is commanded in^the course of official duty, and which does not plainly 
and evidently trausgrcBB its limit s For, wbat if an officer command a piivate 
soldier to commit murder, or to steal, or to aid him in a rape, 01 if he order a 
file of soldiers to fi^ on an inoffensive multitude ; certainly in none of these 
cases will the privates be exempted if they yiold obedience to Buoh criminal man- 
dates.’* (See also Alison Grim L. 39, 461 ) 

According to this view the soldier’s exemption depends upon hia 
opinion of the legality of the act, and if the order is given “in the 
course of official duty, and docs not plainly and evidently transgress 
its limits,” that is, if ho honestly fallR into an excusable mistake of 
law, he will be protected. But this is evidently not the view taken 
by the framers of the Code. His mistake, if he labours under one, 
must bo a mistake of fact, and not a mistake of law. If lie erro- 
neously supposes his superio r office r to bo authorised to issue orders 
which are illegal he will be dEulltjfr , and his mistake can only go in 
mitigation of punishment, oras a ground for an absolute pardon. 

Even the orders of the Supreme Government of India would be 
no justification of an unlawful act, unless under circumstances which 
constituted the entire transaction an Act of State. (Rogers v. Ragon- 
dro Dufct, 8 M.I.A. 130, but see 21 Geo. Ill, o. 70, ante p. 52.) 

In no case, however, would such acts as the above be murder, if 
done bond fide h v a p ublic s ervant in the discharge of his public duty, 
though in excess of his legal powers ; they would be culpable homi- 
cide. (s. 300. Exception 3.) 

On the other hand, it is easy to conceive a case where a party might 
under a mistake of facts conceive himself justified in firing into a 
crowd, and would be excusable it he did so. Where the military are 
called out to check a riot, if it is proceeding to such a height as 
endangers life or property and cannot be checked by milder means, 
or if an attempt to arrest tho ringleaders is resisted by force and 
their capture can in no other way be effected, it w ould be lawful to 
use fire-arms. A vigorous use of powder and ball might hayo stopped 
the French Revolutions of 1789, 1830, and 1848, and certainly would 
have stopped the Gordon and Bristol riots. If, then, the officer in 
command, erroneously conceiving such a state of things to exist, 
orders his men to fire, and if a soldier, honestly and with good reason 
believing hia life or those of others to be In danger, kills.a man, that 
act will oe justified under s. 76. 

No doubt, as Mr. Allison says, the position of a soldier is a very 
hard one. He is placed between the penalties of two laws— »the Civu 
and Military. But there is no help for it. This is one of the draw- 
books of his position, and the safety of the community demands that 
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the should retain him in its grasp, enforcing i ts principles 

w ibh rigour . but inflicting its penalties with discretion. 

Some of these difficulties are now provided for by the O. P.O. 
Chap. XXXVI lays down rules for the dispersion of unlawful 
assemblies, and gives Magistrates and other officers power to compel 
their dispersion if necessary by military force. Section 483 provides 
that, “ Ifo Magistrate shall be held to commit any offence by order- 
. ing the dispersion by military force of any assembly, the dispersion 
of which he regards, on reasonable grounds and in good faith, ad 
necessary to the public security.” 

Under s. 485, and s. 486, “ no officer obeying any such requisition 
shall be held to have committed any offence by any act done by 
him in good faith in order to comply with it.” f 

“No inferior officer or private soldier shall be held to have committed any 
offence by any act done for the dispersion of any auoh assembly in obedience to 
any order, which he was bound by the Military Act or by the Indian Articles 
of War to obey.” 

Further, prosecutions against Magistrates, officers, and soldiers 
*for acts done under Chap. XXXVI, can only be instituted with the 
sanction of the Government of India, Madras, or Bombay. (Cr. P.C. 
s. 488.) 

This chapter shall be deemed to apply to the towns of C alcutta. 
Madras, and Bombay, and the word Magistrate in the same chapter 
shall include a Magistrate of Pol ice. (Act XI of 1874, s. 43 ) 

Neither the orders of a parent or a master will furnish any defence 
for an illegal act. (Alison Grim. L. 671, 672.) 

The orders of a f oreign Governmc nt_ wiIl only j ustify its own sub- 
jects, o r British subjec ts while within its own jurisdiction. In a 
recent case, The mastor of an English ship contracted with the Chilian 
Government to carry to England some prisoners who were sentenced 
to banishment. On reaching England they indicted him for assault 
and false imprisonment, and on appeal the conviction was affirmed. 
The Court held that there could be no conviction for what was dent 
within the Chilian territory, for that in Chili tho acts of the Govern- 
ment towards its subjects must be assumed to be lawful, and that an 
English ship, while within the territorial waters of a foreign State, 
was subject to the laws of that State as to acts done to the subjects 
thereof. But an English ship on the high seas, out of any foreign 
territory, was subject to the laws of England, and therefore any 
jurisdiction under the orders of the Chilian Government ceased when 
the ship passed the lino of Chilian jurisdiction. It might be that 
transportation to England was lawful by the law of Chili, and that 
a Chilian ship might so lawfully transport Chilian subjects. But 
for an English ship the laws of Chili out of the State were powerless, 
and the lawfulness of thd acts must be tried by English law. (Par 
Erie, C. J. Reg. Lesley, 29 L.J.M.O. 97 ; Bell 220. See too Phillips 
v. Eyre, 4 L.R.Q.B. 225, 240.) 

Under English law criminal acts, not being heinous felonies, if com- 
. rtitted by the wife in the presence of her husband, were presumed to 
be committed under his coercion, and he only was punishable. (Arch* 
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18 ; Reg. v. Wardroper, 29 L.J.M.C. 116 ; Bell 249.) But under Scotch 
law these facts furnished no defence, and only went in mitigation of 

S unishment. (Alison Grim. L. 66.) The present Code follows the 
cotoh law in this respect, with the single exception of “ harbouring,” 
which is no offence when a wife h arbours h^r husband . (Mad. EL.C. 
Rul., 12th April 1870.) 

Mistake will be no justification, unless it is a mistake of fac t, and 
not invariably then . It will never be any defence unless, assuming 
the fact to be, as it was erroneously supposed tojoe, the act done in 
consequence would have been lawful. A man who shoots an inmate 
of the house who comes into his room at night, supposing him to be 
a burglar, would be justified ; because, if his supposition were correob, 
he would have aujjjiority under s. 103 to kill the offender. But if he 
fired out of his window by day at the same person, supposing that 
he was trespassing upon his p addy fiel d, this would not be justifiable, 
for an aotual trespasser could hot lawlully bo so assailed. 

The extent to which ig noran ce of a n essential fa ct may be pleaded 
as a defence to a criminal” charge, was much discussed in a recent 
case. (Reg. v. Prince, 2 L.R.C.O. 154.) The prisoner was indicted 
under an English Statute, which is in substance identical with s. 361 
of the I.P.C., for unlawfully taking an unmarried girl under the age 
of sixteen out of the possession^nd against the will of her father. All 
tfie facts were proved, but it was found by the jury that before the 
prisoner took the girl away she had told him that she was eighteen, 
and that the defendant bona fide believed that statement, and that 
the belief was reasonable' Upon a case reserved it was held by 
fifteen Judges (Brett, J. alone dissenting) that the conviction was 
right. The judgments establish the following rules : — 

I.— That when an act is i n itself plainly criminal , and is more 
severely punishable if certain circumstances co-exist, ignorance of 
the existence of such circumstances is no answer to a charge for the 
aggravated offence. For instance, on a charge of assaulting a 
Policeman iu the execution of his duty, under s. 353, or of abducting 
a ohild under ten in order to steal from its person, under s. 369, or 
of lurking house-trespass by night, under s. 444, it would be no 
defence to establish ignorance that the person assaulted was a 
Policeman, that the child abducted was under ten, or that the hour 
at which the house was broken into was after sunset. (See p. 176.) 

II. — That where an act is vrimd tycie innocent and proper, unless 
certain circumstances co-exist , tlhen ignorance of such circumstances 
is an answer to the cHargeT For instance on a charge against a 
carrier of carrying game sent by an unqualified person, or against a 
person for sending vitriol not properly marked as such, or against a 
dealer of being in possession of stores marked with the admiralty 
broad arrow, it was in each case a sufficient answer to show that the 
defendant was ignorant that he was in fadt carrying game, or send- 
ing vitriol, or that the goods in his possession bore the Government 
mark. (See pp. 162, 165, 168, 176.) 

III.— That even in the la st named cases, the state of the defendant’s 
mind must amount £o absolute ignorance of the existence o f tin 
circumstance which alters the character of the act, or to a belief in 
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its non-existence. Where the defendant does the prohibited acts 
without caring to consider what is the truth as to the facts, or with 
notice of circumstances which ought to put him on enquiry, which 
he avoids, the absence of positive knowledge will be no defence. 
(See pp. 169, 177.) 

The difficulty in Prince’s case was that it came under none of the 
above three heads. To constitute the offence charged it was neceBsary 
. to make out four things. First, that the person taken away was a girl, 
that is a female whose years rendered it probable that she was still 
under guardianship; secondly, that she was in fact in the lawful 
possession of some one ; thirdly, that she was taken out of that 
person’s possession without his consent ; and, fourthly, that she was 
under sixteen. Unless all four circumstances wer^ combined, the act 
was not unlawful in the sense of being criminally indictable. On the 
other hand the absence of the circumstance of age did uot make the 
act innocent and proper, except so far a s it exempted it from punish - 
ment. It was admitted that if the taker had wrongly believed that 
Ae bad the guardian’s consent to the taking, ho would have been 
excused ; so also if he had, though erroneously, believed that the girl 
.*was not in the possession or under the guardianship of any one. 
(See pp. 167, 176.) 

It wa9 asked on what ground an erroneous belief as to the exist- 
ence of two ingredients in the definition of the offence should be a 
justification, while an equally erroneous belief as to another should 
be none? This was the ground of Mr. Justice Brett’s opinion in 
favour of an acquittal. 

Different answers were given by the other Judges The judgment 
delivered by Blackburn, J. (p 170) rests simply on a consideration of 
the language and object of tne Statute, as rendering it unlikely that 
the prisoner’s knowledge of the age of the girl could be an essential 
element in the offence. Mr. Justice Denman (p. 178) considered that 
the word “ unlawfully” which occurs in the English Statute must be 
taken as “ equivalent to the words 1 without lawful excuse,’ using 
those words as equivalent to ‘ without such an excuse as being proved 
would be a complete legal justification for the act, even where all 
the facts constituting the offence exist.’ ” He further held that as 
the father had the rights of a natural gaardian until the daughter was 
tweuty-one, the act of the defendant in taking her out of bis custody, 
even on the supposition that she was actually eighteen, was an 
unlawful though not a criminal act, and therefore could not be said 
to be done 4 lawfully .' This view clearly obuld uot apply in India 
in the case of 'Hindu or Mahometan females, with whom, except for 
the purposes of certain Statutes affecting property, minority ceases 
at sixteen. Probably the most satisfactory, and for Indian purposes 
the most instructive view, was that taken by Bramwell, B. He said, 
(p. 175.) 

u What the Statute contemplates, and what I say is wrong, is the 
taking of a female of such tender years that she is properly called a 
girl, can be said to be in another's potsetsion, and in that others 
ears or charge. No argument is necessary to prove this; it i> 
enough to state the case. The Legislature has enacted that if any one 
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does this wrong act, he does it at the risk of her turning out to bo 
under sixteen. This opinion gives full scope to the doctrine of the 
mins rea . If the taker believed he had the father’s consent, though 
wrongly, he would have no mens rea ; so if he did not know that she 
was in any one’s possession, nor in the care or charge of any one, 
in those c&adB he would not know he was doing the act forbidden by 
the Statute — an act which, if he knew she was in possession or 
core of any one, he would know was a crime or not, according as she 
was under sixteen or not. He would not know he was doing an act 
wrong in itself, whatever was his intention, if done without lawful 
causes.” In other words, he who does t hat which is wrong must 
take the risk of its turning out to be criminal. Tins would supply us 
with a further njje ; viz. 

IV. — Where an act which is in itself wrdng is, under certain 
circumstances, criminal, a person who does the wrong act, cannot 
set up as a defence that he was iguorant of the facts which turned 
the wrong into a crime. 

It may be observed that the wording of s. 70 is strongly in favour 
of this construction. The mistake ot fact m ust load the person to 
b elieve in goqd faith that he Is ** Justified by law in doing it. ” Nob 
merely that ms act is negatively not punishable, but that i t ia inno - 
c ent and legal, neither iu excess of his own rights, nor in violation 
o? the rights of others. 

Under b. 52, the mistake must be one in consequence of which the 
party “ m good faith believes himself to be justified by law m doing 
the act.” Good faith is defined by s. 52, as involving d ue c are and 
attention. “ It caunob be supposed that if a man merely dreamt of 
a certain state of facts, without any ground tor his impression, and 
acted upon it, it would be sufficient. Some facts must exist which 
might give rise to an honest belief on his part that such state o£ 
facts existed as would have justified his actions.” (Per Keating, J. 
Leete v. Hart, 3 L.R.C.P. 325.) 

Mistake or ignorance of law, is no ground of defence, the general 
rule being, that every person who has capacity to understand the 
law is presumed to have a knowledge of it. And so far is this 
principle carried, that it has been held that a foreigner could not be 
allowed to show as a justification of his act, (though he might in 
mitigation of punishment,) that it was no offence in his own country, 
and that he was nob aware it was considered wrong where he was 
tried. And, however hardly it may bear in Bomo lew cases, it is 
evident that the rule is a necessary one. If a criminal could get off 
by pleading ignorance of law, convictions would probably be rare, 
nor could society exist for a year, if even a sincere belief in the 
propriety of hia conduct could justify any one who chose to murder 
or steal. (Arch. 19.) 

t Where however an act was innocent before, and was for the first 
time made an offence by Statute, a physical impossibility that the 
prisoner should have known of the Statute was held to be a bar t o a 
conviction. Accordingly, in such a case, the parties were allowed 
to show that they were at sea when the Statute was passed, and th£.b 
they could not possibly have been aware of it. (Arch. 20.) 

Mr. Bishop remarks upon this point. (Bishop § 378.) 

8 
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“ In civil eaoiei it would seem that if law and fact are blendefl mixe d 
queBtiQP ^or >i one^a ignorance of fact is produced try ignorance of law, the whole 
ijMkjr he regarded as ignorance of fact, oi which Wie party u at liberty to take 
ad vantage . So, in criminal jurisprudence, if the guilt or innooenoe of the 
prisoner depends on the fact, to be found by the jury, of his having been or not, 
when he did the aot, in some precise mental condition, which mental condition 
is the gist of the offence, the jury, in determining this question of mental con- 
dition, may take into consideration his ignorance or misinformation ii^amatter 
of law. Thus to constitute II^cenvLt here must be an inten t to Bteal, wmen 
involves the knowledge that the pi operty taken belongs not to the latter. Yet if 
all the facts concerning the title are known to the accused, and so the question 
is merely one of law whether the property iahisojyjot, still he may show, and 
the showing will be a defence to him against criminal process, that he honestly 
believed it his, through a^misappr ehension of law. A mere pretence of olaim 
set up by one who does not Himself believe it to he valid, does not prevent the 
act of taking from being larceny.” t 

Sections 77, 78 extend to Judges and persons acting under their 
orders a protection from criminal process somewhat, though not 
altogether, tfii&ilar to that which has already been granted to them 
in t h* wk of civil suits by Act XVIII of 18 JO. One difference 
between the two Acts is with regard to officers, who are not 
protected under s. 78 unless they do, “ in good faith, believe that 
the Court had jurisdiction.” If the bailiff happ ens to be a better 
lawyer than the Judge or Magistrate, and sees that the order is 
beyond the jurisdiction, he will have no defence if he executes it. 
This seems very hard upon him^ as ho cannot refuse to execute it 
without resigning his office, or in the case of a soldier refusing 
to carry out an illegal order of a Court Martial without exposing 
himself to bo shot. Under Act XVIII of 1850 he is protected in 
“ the execution of any warrant or order, which he would be bound 
to execute, if within the jurisdiction of the person issuing the same.” 
Under the Police Acts (XXIV of 1859, s. 54 and V of 1861, s. 43) a 
Police Officer who has acted upon a Magistrate’s warrant may plead 
it, in answer to any prosecution brought against him for so acting, 
and the plea is sufficient, notwithstanding any d efect^oF jurisdiction 
in such Magistrate. These certainly seem more sensible proVisions. 

Where peons, acting under a civil process, arrested a witness on 
his way to Court, who, as 6uch, was privileged eundo morando et 
redeundo, and persisted in the arrest after due notice, it was held 
that they were nob protected under q. 78. In that case the officer 
issuing the warrant had jurisdiction, out the special circumstances 
of the case took away their jurisdiction to execute the warrant. 
(5 R.J. & P. 43.) And so in a case where a bailiff, in executing 
process against tho moveable property of a judgment-debtor, broke 
open the gate. (3 E.C.O.C.R. 8.) 

It seems very doubtful whether s. 77 protects a Judge in respect 
of an act done by him, in a matter where he had no jurisdictio n 
whatever. It will be obsei'Ved, that although the Legislature had in 
view the possibility of acts done wholly beyond the jurisdiction of 
the Court, the protection which is expressly granted in such a case 
to the Officer is not granted in any such express and positive words 
t<^the Judge. It may well be said that a Judge can ozfly be acting 
j udicial ly where he is within his jurisdiction. A High Court Judge 
who chose to amuse himself by hearing cases in the Mofusail could 
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not be said to be acting judicially, even though he fancied his com- 
mission extended so far. In Oalder v. H&lket (2 M.I.A. 293) this 
view was taken of a somewhat similar Statute ; 21 Geo. Ill, c. 70, 
b. 24 provides, 

“That ne notion for wrong or injury shall lie in the Supreme Court against 
any person whatsoever, exercising a judicial office m the Country Courts for any 
judgment, decree, or order of the said Court.’* 

It was held by the Privy Council (p. 306) that this Statute did 
not proteot the Judge where he gave judgment, or made an order, 
in the bond fide exercise of hie jurisdiction, and under the belief of 
his having jurisdiction, w here he had not ; but that it only operated 
to the extent of "protecting them from actions for things done within 
their jurisdiction, though erroneously or irregularly done, leaving 
them liable for things done wholly without jurisdiction,” (and see 
Pedley v. Davis, 30 L.J.C.P. 374; 10 C.B. N.S. 492; Kempt;. Neville, 
31 L.J.C.P. 158 ; 10 C.B.N.S. 523.) 

In either case the Act only applies where the defendants have used* 
" d ue care and attention, ” (s. 52) or, in the language of the Privy 
Council, “ where parties bond fide and not absurdly believe t-hat they 
are acting in pursuance of Statutes and according to law.” (4 M.I.A. 
379 ; 4 B.A.C. 37 ; 7 B.L.R. 449. Seo Leete v. Hart, 3 L.R.C.P. 322 ; 
Griffith v. Taylor, 2 C.P.D. 194; 1 Mad. L.R. 89. Knowledge is the 
great criterion upon this point. As the Privy Council say in 
Oalder v. Halket, (2 M.I.A. 309.) 

“ Ik is well settled that a Judge of a Court of Record in England, with limited 
jurisdiction, or a justice of the peace, acting judicially, with a special and 
limited authority, is not liable to an action of trespass for acting without juris- 
diction, unless he had the knowledge, or means of knowledge of whiohhe ought 
to have availed himself, of that which constitutes the defect of jurisdiction. 
(See 2 Mad. H.C. 443 ; 10 Bomb. H.C. 340.) 

Accordingly, where the Judge took proceedings against an 
European over whom he hhd no jurisdiction, it was held that he was 
protected under 21 Geo. Ill, o. 70, s. 24, because 

" It did not appear, from the evidence in the case, that the defendant was at 
any time informed of the European character of the plaintiff, or knew it before, 
or had such information as to make it incumbent on him to ascertain thatfaot.” 
(Ibid., p. 310. See also Herman v. Seneschall, 32 L.J.C.P. 43 ; 13 C.B.N.S. 392 ; 
Roberts v. Orchard, 33 L.J. Ex. 65 ; 2H.&C. 709.) 

_ Where the error under which the Judge acts is one of law, the ques- 
tion will be, first, whether as a mattor of fact ho believed that he 
was aoting leg all y ; seoondly, whether this belief was one which, with 
reference to ms position and attainments, the difficulty of the matter 
under discussion, and the opinions entertained upon it by others, he 
might r easonably have held ; or whether the mistake is one which is 
so irrational that it can only be ascribed .to p erverseness, malice, or 
c orruption. (5 Mad. H.C. 345 ; 6 Ibid. 423.) ' 

On the other hand the protection given to an officer under s. 77 
will often depend upon whether he professes to be acting judicially 
or not. A Collector acting under the Madras Regulations V and IX 
of 1822, or under the Bengal Act X of 1859, will be protected, since 
he comes under the terms of s. 19. But if he were merely arranging 
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a revenue question he would nob be acting judicially at all, and ifc 
has been held in Bengal that a Magistrate removing an obstruction 
under the conservancy provisions of Bengal Act YI of 1868, is nob 
acting judicially, and is not protected from civil suit by Act XVIII 
of 1860, and therefore of course not from criminal proceedings under 
s. 77. (14 B.L.R. 254.) 

The nature of the acts to which protection is given was pointed 
* out by the Privy Council in the same case (p. 301), where they B&id, 

“ It is not merely in respect of acts in Court, acts sedente curia, that a Judge 
lias an immunity, but in respect of all aots of a judicial nature ; and an order 
under the seal of the Foujdary Court, to bring a native into that Court, to be 
there dealt with on a criminal charge, is an act of a judicial nature, and, whether 
there was irregularity or error in it, or not, would be dispunishable, by ordinary 
process of law . 11 

The words “ Judge” and “ Court of Justice” are defined by ss. 19 
and 20. 

80 Nothing is an offence which is done by acci- 
# _ dent or misfortune, and without any 

Acoident in the ....... 7 ■. 1 1 

doing of a lawful criminal intention or knowledge, in 
act ' the doing of a lawful act in a lawful 

manner, by lawful means, and with prope r qare and 
caution. 


Illustration. 

A is at work with a hatchet ; the head flies o£E and kills a man 
who is standing by. Here, if there was no want of proper cautiou 
on the part of A, his act is excusable aud nob an offence. 

In cases of accident the two material questions are, firs t, as to the 
i nnocence of the act really intended, and, secondly, as to tne cant ion 
with which it is done. If a horse runs away with its rider and kills 
some one in the road this will be merely acoident ; (see Holmes %. 
Mather, 10 L.R. Ex. 261) but it would be otherwise, though the imme- 
diate act was beyond the prisoner’s control, if he has himself, by his 
own misconduct, brought such a state of things about. Where two 
omnibuses were racing, and one ran over a man, the defence was, 
that the horses were running away. Patteson, J., in charging the 
Jury said, 

“The question is, whether you are satisfied that the prisoner was driving in 
such a negligent manner that, by reasou of his gross negligence, be had lost the 
command of his horses ; and that depends on whether the horses were unruly, 
or whether you believe that he had been racing with the other omnibus, and 
had so urged his horses that, he could not stop them ; because, however he 
might be endeavouring to stop them afterwards, if he had lost tho command of 
them by his own act he would be answerable.” (1 Rum. 669.) 

As to the second point, 

“The caution which the law requires it not the utmost oautkm that can be 
Aed, but such reasonable precaution ju is used in similar CM OS , and has been 
found by long experience and in the ordinary course of things to answer t|i 
end.’, (Alison Cnm. 1KJ ) 
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Where a man discharged his gun before he went out to dinner, and 
on returning took it up and touched the trigger, when it went off and 
killed his wife, the fact being that it hod been loaded in his absence, 
and without his knowledge, Mr. Justice Foster directed an acquittal, 

“ being of opinion, upon the whole evidence, that he had reasonable 
ground for believing the gun was not loaded.” (Foster Cr. L. 265.) 
And so, in another case, the prisoner was charged with having fired 
a fowling piece, loaded with small shot, in a field within an easy shot 
of a high road, where persons frequently passed ,.and in the direction 
of the road, and killed a girl who was passing at the time. It 
appeared in evidence that the shot was really a long one, being above 
fifty yards, and that it proved fatal only by one of the leads having 
unfortunately penetrated the child’s eye, while the other shot hardly 
penetrated the sain. The Court held the death accidental in these 
circumstances, and so the jury found. (Alison Grim. L. 144.) 

81 . Nothing is an offence merely by reason of its 
being done with the knowledge that 
i t is likely to cause harm, if it be done 
without any cr iminal intention to cause 
harm, and in good faith tor the pur- 
pose of preventing or avoiding other 
harm to person or property. 

Explanation . — It is a questioiyrf fact in such a 
case, whether the harm to be prevented or avoided 
was of such a nature, and so imminent, as to justify 
or excuse the risk of doing the act, with the know- 
ledge that it was likely to cause harm. 

Illustrations. 

(a) A, the Captain of a Steam Vessel, suddenly and without any 
fault or negligence on his part, finds himself in such a position that, 
before he can stop his vessel, he must inevitably run down a boat B, 
with 20 or 30 passengers on board, unless he changes the course of 
his vessel, and that, by changing his course, he must incur risk of 
running down a boat C, with only 2 passengers on board, whioh he 
may possibly clear. Here, if A alters his course without any intention 
to run down the boat C, and in good faith for the purpose of avoiding 
the danger to the passengers in the boat B, he is not guilty of an 
offence, though he may run down the boat C, by doing an act whioh 
he knew was likely to cause that effect, if it be found as‘a matter of 
fact that the danger Which he intended to avoid was snch as to excuse 
him in incurring the risk^o^rugning down the boat C. 

(5) A, in a great fire, pulls down houses in order to prevent the 
conflagration from spreading. He does this with the intention, in 
good faith, of saving human life or property. Here, if it be fowpd 
that the hum to be prevented was of such a nature and bo imminent 
as to excuee A’s act, A is not guilty of the offence. 


Act likely to 
cause harm, but 
done without a 
criminal intent 
and to prevent 
other harm. 
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This section is v%y obscure. Every person is supposed to intend 
w hat he knows w ill happen. If he knows that an act will oause harm 
he is supposed to intend harm, and an intention to do harm is primd 
facie criminal. We are g£t told, except by the illustrations, what* are 
the circumstances under which such an act could be done without a 
c riminal intention , l^pr are we told whether the harm to be pre- 
vented or avoided, muse be harm to others, or may be merely harm 
to the person himself. 

Looking at the illustrations, it would appear that the words “ if it 
be done without any criminal intention to cause harm," must be taken 
to mean very much the same thing as the clause whioh follows them; 
and that the whole section comes to this, that where a man, reason- 
ably believing that injury to some one is inevitable, honestly does 
that which he thinks will produce the smallest amount of injury, he 
is not to be held liable for the t jarm w hich actually results. Take, 
for instance, such an extreme case as that of the General who sent a 
small party of men to Btand over a mine, with the deliberate intention 
that they should be blown up, in order that the rest of the division 
might pass over in safety. 

While a person placed in his toddy pots juice of the milk bush, 
knowing that if takeirby a human being it would cause injury, and 
with the intention of thereby detecting an unknown thief, who was 
in the habit of stealing his toddy, and the toddy was drunk by and 
injured some soldiers who purchased it from an unknown vendor, it 
was held that he was rightly convicted under s. 328, and that s. 81 
was no defence. (5 Bofrb. O.C. 59.) 

The more important question remains, whether a man is justified 
in doing an inju ry to other s to prevent an injury to himself ? For 
instance, if he is starving may he steal P The explanation furnishes 
no assistance, for iftloes not inform us what sort of harm it is, which 
is of such a nature and so imminent as to justify the act. I conceive 
that unless in cases which come under ss. flfj-1 05, the harm must be 
harm to others, and in general lharm of a public character. The 
English Jurists are all agreed that no amount of necessity will justify 
a man in stealing clothes or food, however much his wants may go 
in mitigation of his punishment. (1 Hale 54 ; 2 East F.O. 698.) And 
the rnle of Scotch law is the same. (Alison Orim. L. 674.) And so 
the framers of the Penal Code say, (note p. 21.) 

“Nothing is more usual than for thieves to urge distress and hunger as 
exouse for their thefts. It is certain, indeed, that many thefts afe committed 
from the pressure of distress so severe as to be more terrible than the punish* 
ment of theft, and than the disgrace whioh that punishment brings with it to 
the mass of mankind. It is equally certain that when the distress from which 
a man can relieve himself by theft is more terrible than the evil oonsequences of 
theft, those consequences will not deter him from committing theft. Yet it by 
no means follows that it is i rration al to punish him for theft. For though the 
fear of punishment is not likely to keep any man from theft when he i* actually 
starving, it is very likely to keep him from being i n a starving state. It is of 
no effect to counteract the irresistable motive which immediately brbmpts to 
theft. But it is of great effeot to counteract the motives to that idleness and 
that profusion which end in bringing a man into a condition in whioh no law will 
keep hi^ from committing theft," 
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The only insfcanoe in which the English law admits that one man 
may sacrifice t he fights of an innocent man for his own interests^ ia 
such a case as that 6! two shipwrecked men getting upon a plank 
whidh will only support one, where either may thruBt off the other if 
he can. (1 Bast P.C. 294.) But here plainly the only qneBtion is 
whether one or both a re to perish. 

Lord Hale observes, however, that, 

“By the Rhodian law and the common maritime custom, if the common 
provisions for the ship’s company fail, the master may under oertain tem- 
peraments break open the private chest of the marines or passengers, and make 
a distribution of that particular and private provision for the preservation of 
the ship’s company.” (1 Hale 55.) 

And bo I have^io doubt it would be lawful to do in the case of a 
town besieged, where it was iudispensable for the safety of all that' 
the provisions should be equally divided. 

82 . Nothing is an offence which is 
done by a child under seven years of 
age. 

83 . Nothing is an offence which is done by a 

Act of a child above sjgvgn years of age and 

above 7 and under under twelve , who has not attained 
IhoCnof Am' sufficient maturity of understanding to 
uude “ at d rity of judge of the nature and consequences 
' eutaL mg of his conduct on that occasion. 

These sections leave the law very much as it is in England and' 
Scotland, making allowances for the comparative precocity of children 
in the East. According to English law, life is divided into three 
periods. Up to seven years there is an absolute incapacity for crime, 
and this is so enacted by s. 82. After f ourteen a youth is in precisely 
the same state as to criminal responsibility as any grown man ; s. 83 
makes this period of responsibility come t wo years earlier. In the 
intermediate period criminal responsibility depends upon the state of 
the mind, and this also agrees with s. 83. Nothing is said in the Code, 
however, upon the presumption which is to be drawn, in the absence 
of all evidence, as to whether a child in this transition stage is of 
sufficient maturity to be called to account for its actions or not. 
Possibly this was passed over as being a matter of evidence. The 
Commissioners, however, in their first report 1846, s. 117, say in 
reference to this section, “ It would seem from this that maturity of 
understanding is to be presumed in case of such a child unless the 
qggative be proved on the defence.” It is difficult to see why there 
snouid be any presumption that a ohild who, only a week ago, was 
absolutely exempt from punishment on the score of immaturity, 
should be presumed after seven days have elapsed to be of mature 
mind. It is also difficult to see how the negative could possibly, Ub 
proved, in the case of any child above seven. Acoording to English 
law, during this seoond period, “An infant shall be prmisfade 
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deemed to be doU incapax , and presumed to be unacquainted with 
guilt ; yet this presumption will diminish with the advance of the 
offender's years, and will depend upon the particular facts and 
circumstances of his case. The evidence of malice, however, which 
is to supply age, should be strong and clear beyond all doubt and 
contradiction. (I Buss. 7.) 

The onus of proo f therefore would in England i n all cases lie upon 
tl m prosecution . Accordingly, instances are to be found in which 
Children so young as eight years have been hung, the evidence 
showing them to have had a perfect knowledge of the nature of their 
act, and a steady determination to perpetrate it. One remarkable 
instance is mentioned by Mr. Bussell. A boy of ten and a girl of five 
years old were living together in the same house ; th&Iatter was missed 
one day, and after considerable search her body was found buried in a 
dunghill and shockingly mangled. The boy, when questioned, at first 
denied all knowledge of the matter. When the Coroner's Jury met 
he was again charged, but persisted still in his denial. At length, 
being closely__igieiXQg&ted, be fell to crying, and said he would tell 
the whoTe truth . He then said that the child had been used to foul 
IjprseiFln bed ; that she did so that morning (which was ascertained 
to be untrue ), that thereupon he took her out of her bed and carried 
her to the Juugheap, and with a large knife, which he found about 
the house, cut her in the manner the body appeared to be mangled, 
and buried her in the dungheap, placing the dung and straw that was 
bloody under the body and covering it up with what was clean ; ohd 
having so done, he got water and washed himself as clean as he cOiild. 
He was ultimately convicted upon his own confession, corroborated 
by other circumstances, and his case waB referred for the opinion of 
all the Judges, who unanimously agreed, “ that there were so many 
circumstances stated in the report which were undoubtedly tokens of 
what Lord Hale calls a mischievous discretion , that he was certainly a 
proper subject for capital punishment, and ought to suffer ; for it 
would be of a very dangerous consequence to have it thought that 
children may commit Buch crimes with impunity.” (Russ. 8; 
Arch. 12.) Practically, the boy was not executed, and probably the 
humane spirit of the present age would refuse under any circum- 
stances to carry out the extreme sentence of the law upon one so 
young. Still, the case is of value as exemplifying the maxim, malitia 
upplet cetatem; a mischievous discretion makes up for want of years. 

There is another point which is not referred to in s. 83, possibly as 
being also a matter of evidence : 1 refer to the invinc ible presumpt ion 
r aised by t he English law, that up to fourteen theYe is a physical 
incapacity for the crime of rape. (Arch. 13.) It will be observed 
that the only ground of exemption under s. 83 is mental immaturity^ 
but where a particular crime involves a certain organic power which is 
ordinarily wanting up to a certain age, it seems only fair to raise a 
presumption that up to that age the crime cannot be committed. 
Admitting the principle to be a correct one, it may be doubted whether 
exactly the same time would be fixed in this country, taking the 
precocious maturity of Hindoos into consideration. With respect to 
offences upon girls, the legislature seems to assume that they come to 
maturity two years earlier here than in Europe. (Compare the Indian 
Act Geo. IV, c. 71, s. 65 with the corresponding English one 
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9 Geo. IV, o. 31, s. 17.) And possibly the same view may be taken 
in the case of a boy charged with rape. Where a boy, oplv ten 
years old, was convicted by the Fntwa of rape on a girl only three 
years ola, the Court of N. A. viewed it an attempt only, and 
punished it as a misdemeanor, with one year’s imprisonment. 
(lM. Dig. 190, § 636.) 

In some of the American Courts the conclusive presumption 
against male puberty, before fourteen is rejected, and evidence is 
admitted to establish the existence of physical dapacity. (Bishop 
§ 466.) 

Under the Cr. P.C., s. 318, where any person /under sixteen! shall 
be sentenced to imprisonment for any offence, the Uourt passing 
tho sentence is authorized to direct the confinement of the offender 
m a reformatory recognised by Government, instead of consigning 
him to jail. 

84 - Nothing is an offence which is done by a 
person who, at the time of doing it, 
by reason o f unsoundnesB of mind, is 
incapable of know ing the nature of t he 
net, or that he is doing what is either wrongs or con- 
trary to la\V. 

Every one at the age of discretion is by law presumed to be sane 
and accountable for his actions, unless the contrary be proved. 
And if a lunatic hasftu cid intervals | the law presumes the offence 
to have been committed in a lucid interval, unless it appears that 
he was actually under the influence of his distemper at the time 
(Russ. 11), or that a fit of madness had existed a very short time 
previously. (Alison Cr. L. 652, 659.) And in all cases, where 
the commission of the crime is admitted, but this, or any other 
incapacity, is alleged, the onus of proving it lies upon those 
who set it up, and if they fail to prove it affirmatively to the 
satisfaction of the Judge, he is bound t,o convict . (Reg. v. Stokes, 
3 C. & K. 185.) 

Defect of understanding is of three sorts — idiocy, lunacy, and 
that which is merely temporary and artificial, being brought on by 
drunkenness, opium-eating, or such like cause. 

Idiocy is the ordinary case of one who has never had any reason, 
or lucid interval, from his birth. It is generally easy of proof, as 
being a matter of n otoriet y, and of course when established is a 
complete defence. 

Lunacy presents much greater difficulties on account of the 
numberless phases which it presents, and the imperceptible degrees 
by which it dwindles down into something little beyond ec centrici ty. 
? r oddjfer of manne r. In the majority of cases, where a prisoner 
^ shown to be a violent madman, dan gerous to all around him, at 
to be mentally estranged from mankind, incapable of thinking 
or acting like a human being, the matter is simple enough. 

9 
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Providence has not left him that amount of reason which is neces- 
sary to make him accountable for his acts. If this state of mind 
is subject to lucid intervals, the further question is introduced 
whether the act was perpetrated in a lucid interval or not. But 
often the iusanity is of a different type ; the delusion is only 
partial — a m QMS^Li: a as * s ca ^ e d — which affects him on 
particular pomtsorin respect to particular persons — leaving him 
as to other matters in the ordinary state. How is his act to be 
.judged of when it is connected with the subject of his delusion P 
How, when it has no connection with it ? May a man justify a 
larceny on the ground of a belief that he is Emperor of China, or 
can he be acquitted of murder because he conceived that the 
murdered man was an enemy to his country P . 

These points have all undergone repeated discussion, and pro- 
bably the most clear and lucid treatment of the entire matter will 
be found in the answers given by the English Judges to certain 
questions proposed to them by the House of Lords in the case 
of Beg. v. M’Naughten, and quoted in Archbold. (15-17.) The 
questions were us follows : — 

“ 1st. What is the law respecting alleged crimes committed by persons 
afflicted with iusano delusion in respect of one or more particular subjects or 
persons ; as, for instance, where, at the time of the oomraissiOn of the alleged 
crime, the accused know he was acting contrary to law, but did the act com- 
plained of with a view, under the influence of insane delusion, of ledveming 
or revenging some supposed grievance or injury, or of producing some public 
benefit ? 

“ 2nd. What are the proper questions to be submitted to the jury when a 
person, alleged to be afflicted with insane delusion respecting one or more 
particular subjects or persons, is charged with the commission of a crime, 
(murder for example,) and insanity is set up as a defence ? 

“ 3rd. In what terms ought the question to bo loft to the jury as to the 
prisoner's state of miud at the time when the act was committed ? 

“ 4th. If a person, under an insane delusion as to the existing factB, 
commits an offence in consequence thereof, is he thereby excused ? 

“ 5th. Can a medical man, conversant with the disease of insanity, who 
never saw the prisoner previous to the trial, but who was present during the 
whole trial and the examination of all the witnesses, be asked his opinion as to 
the state of the prisoner's mind at the time of the commission of the alleged 
crime, or his opinion whether the prisoner was conscious, at the time of doing 
the act, that he was acting contrary to the law, or whether he was labouring 
under and what delusion at the time ?” 


To these questions the Judges (with the exception of Mault, J., who gave on 
his own aocount a more qualified answer) answered as follows 


To the first question : — “ Assuming that your Lordship's inquiries are 
confined to those persons who labour under such partial delusions only, and 
are not in other respects insane, we are of opinion, that, notwithstanding the 
party did the act oomplained of with a view, under the influence of insane 
delusion, of redressing or Tefenging some supposed grievance or injury, or of 
producing Borne public benefit, he is nevertheless punishable, according to the 
nature of the crime committed, if he knew, at the time of committing such 
crime, that he waa acting contrary to law, by which expression we understand 
your Lordships to mean the law of the land. 


•'To the 2nd and 3rd questions That the jury ought to be told in all 
cases that every man is presumed to be sane, and to possess * sufficient 
degrq| of reason to be responsible for his crimes, until the contrary be provep 
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to their satisfaction : and that, to establish a defence on the ground of 
insanity, it must be clearly proved that, at the time of the committing of the 
act, the party accused was labouring under such a defect of reason, from disease 
of the miud, as not to know the nature and quality of the act he was doing, or, 
if he did know it, that he did not know he was doing what was wrong. The 
mode of putting the latter part of the question to the jury on these occasions 
has generally been, whether the accused, a^hetimej^j^j^theajJ, knew the 
difference between right and wron g, which moae, tnoughrarelyTifever, leading 
to any mistSET witntne jury, - is not, as we conceive, so accurate when put 
generally, and in the abstract, as when put to the party’s knowledge of right 
and wrong, in respect to the very act with which he is charged. If the question 
were to be put as to the knowledge of t he accused, solely ami exclusively with 
reference to the law of the land, it might tend to confound the jury, by inducing 
them to believe that an apiual knowledge of the law of the land was essential in 
order to. lead to a cnnvinttnn. whereas the law ih administered Upon the principle 
that every one mng be taken conclusively to know it, without proof that he 
docs know it. If the accused was consowus that the act was <me which he 
ought not to do, and if that act was at tho same tune contrary to Ine law of the 
land, he is punishable ; and the usual course, therefore, haB been to leave the 
question to the jury, whether the party accused had a sufficient degree of reason 
to know that he was doing an act that was wrong ; and this course, we think, 
is correct, acoompanied with such observations and explanations as the circum- 
stance of each particular case may require. n 

To the fourth question : — “The answer to this auostion must, of course, 
depend on the nature of the delusion ; but making the same assumption as wo 
did before, that he labours under such p artial delusi on only, and is not in 
othei respects insane, we think ho must be considered in tho same situation as 
to responsibility* a B if the facts wjLth resp eot to which the delusion exists were 
leal. For example, if7 under the influence of his delusion, he supposes another 
man to be in the act of attempting to take away his life, and he kills that man, 
as he supposes, in self-dofence, ho would be exempt fiorp punishment. If his 
delusion was that the deceased has inflicted a serious injury to his character 
and fortune, and he killed him in revenge for such supposed injury, he would 
be liable to punishment .” — 

And to the last question “ We think the medical man, under the circum- 
stances supposed, cannot in strictness be asked his opinion in the terms above 
stated because each of those questions involves the determination of the truth 
of the facts deposed t o. which it is for the jury to decide ; and tho questions 
are not mere questions upon a matter of science, in which case such evidence is 
admissible. But wliei e the facts a re admitted or not disputed , and the question 
becomes substantially one of science only, it may oe convenient to allow the 
question to be put in that general form, though the same cannot* be insisted on 
aH a matter of right.” 

It is a wise caution which was given by Baron Bume not “to 
receive as evidence of madness the atrocity or b/’utulity of the act 
itself that has been done, though there has been no pre\ ious symptom 
of the disease.” (Alison Orirn. L. 653.) In many remarkable trials 
in England an attempt has been made to set up insanity on this 
ground, but the Judges have always strenuously resisted the intro- 
duction of a principle, which would make a criminal safe in proportion 
to the barbarity of bis acts. Mere crime, however savage and 
purposeless, is unfortunately only too Consistent with all that wo 
know of human nature. And it is also most necessary to remember, 
that “mere oddity of manner, a half craaiuess of disposition, if un- 
accompanied by an obscuring of the conscience will not avail the 
prisoner.” (Alison Grim. L. 655.) The evidence must prove mn 
alienation of reason, perverting the moral sense. (13 B.L.R. 
App*. *0.) 
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The case of persons who are deaf, or dumb, or both, is occasionally 
one of much difficulty. One who was deaf and dumb from birth 
used to be assumed to be also an idiot, since he had no means of 
acquiring information as to the law of the laud, or of learning the 
distinction between right and wrong. This presumption however 
might be rebutted by showing that he had the use of his understand- 
ing, and of course would vanish, if it were proved that he had been 
fully instructed, as many have been by the well-known discoveries 
in the art of teaching such persons. Where, therefore, such a person, 
or a person merely deaf, or merely dumb, stands charged with an 
offence, three states "fff fact are possible. The evidence may show 
that he is actually destitute of such an amount of reason as makes 
him a responsible being. In that case he would be dealt with as an 
ordinary idiot. Or he may appear to have sufficient intelligence, 
and there *knay also be means by writing, Or by such a system of 
signs as he understands, of communicating with him, so as to convey 
to him the nature of the charge and evidence against him, and so as 
to admit of his making a defence. In that case his trial would 
proceed, and he might be convicted and punished. Of course very 
great caution would be requisite before such a conviction could be 
considered satisfactory. An intermediate state of things would arise, 
where the evidence established his mental intelligence, but no means 
existed of communicating with his mind, or of enabling him to 
communicate with the witnesses or the Court. In such a case the 
old English practice used to be, let the trial proceed, the Judge 
watching the case on behalf of the prisoner. (1 Russ. 11, note m.) 
It is evident, however, that a prisoner tried in that manner might 
be convicted on a charge of whose nature he was utterly ignorant, 
and to which he could have given a complete answer. The modern 
course is that which was adopted in Rex v. Dyson (7 C. & P. 305) 
and followed in R. v. Pritchard, (Ibid. 303) and recently in Reg v. 
Berry, (1 Q.B.D. 447.) There, Alderson, B. said to the jury, “There 
are three points to be inquired into : — First, whether the prisoner is 
mute of malice o r n ot ; secondly, whether he c an plead to the indict- 
ment br not' f thirdly, whether he is of sufficient' tfitelTect to compre- 
hend the course of proceedings on the trial, so as to make a proper 
defence — to know that he might challenge any of you to whom he 
may object — and to comprehend the details of the evidence which in 
a cape of this nature must constitute a minute investigation. Upon 
this issue, therefore, if you think that there is no certain mode of 
communicating the details of the trial to the prisoner, so that he 
can dearly understand them, and be able properly to make his 
defenoe to the charge, you onght to find that ne is not of sane mind. 
It is not enough, that he may have a general capacity of communi- 
cating on ordinary matters. The case I have mentioned was con- 
sidered by several of the Judges, and they approved of the course 
adopted by Mr.-Justice J. jPark.” 

In all the above cases the jury found that the prisoner was of 
non- sane mind, in the sense of being unable to take an intelligent 
pjEnrih the proceedings, aud the Court ordered the prisoner to be 
confined in prison during the pleasure of tbe Crown under 39 & 40* 
Gteo. HI* c. 94, s. 2. The Crim. P.C. 1872 now provides (b* 186, d. 8) 
that “ if an accused person, though not insane, Cannot be made to ^ 
unde^tand the proceedings, the Court may proceed with the * 
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inquiries or trial ; and if such inquiry results in a committal, or if 
such trial results in a conviction, the proceedings shall be forwarded 
to the High Court with a report of the oircumstances of the case and 
the High Court shall pass thereon such order as to it seems fit." 
(Act X of 1875, s. 130.) 

“ Under no circumstances should a party accused of an offence, being at the 
time of uuaousAffiittd and incapable of making his defence, be examined by a 
Magistrate, or committed for trial.’* (3 R. J. & P. 175.) 

The Cnm. P.C. Chap. XXXI contains rules for the treatment of 
lunatics. Where a prisoner, against whom a charge is preferred is 
shown to be of unsound mind and incapable of making his defence, 
the case is to be postponed, but to continue pending, and the prisoner 
is to be released ©a bail, or kept in custody according to the charac- 
ter of the offence charged, (ss. 423 — 428 ; Act X pf 1875, bs. 120, 
123, 127.) 

“Whenever any person is acquitted, upon the ground that at the time at 
which he is charged to have committed an offence ho was, by reason of unsound- 
ncss of mind, incapable of knowing the nature of the act charged, or that he was 
doing what was wrong or contiary to law, the finding shall Rtate especially whe- 
ther he committed the act or not.” (s. 4211, Act X of 1875, e. 124.) 

The case is then to be reported to the Local Government, who may 
commit the person to custody in a lunatic asylum or other safe place 
(s. 430) or hand him over to his friends for safe keeping, (s. 434.) 
If committed to a lunatic asylum under s. 430 he can only be 
released upon the report of a commission, to the effect that “they 
consider that he can be set at liberty without danger to himself or 
any other person." (s. 433.) See too Act X of 1875, ss. 125 — 129. 

In addition to the powers conferred by this Act, provision has been 
made by Acts 14 & 15 Yict. c. 81, for the removal from India of 
persons charged with offences, and acquitted on the ground of 
mganity . Section 1 makes it lawful for the person or persons, adminis- 
tering the Government of the Presidency in which such persons shall 
be in custody, to order such person to be removed from India to any 
part of the United Kingdom, there to abide the order of Her Majesty 
concerning his or her safe custody, and to give such directions for 
enabling such order to be carried into effect as may be deemed proper. 

Section 4 provides for the recovery from the lunatio of the expenses 
so incurred. 

See also Act XXXYl of 1858 as to lunatic asvUims, and Aot II of 
1867 aB to removal of lunatio prisoners from jail to a lunatio asylum. 
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85 * Nothing is an offence which is done by a 
person who, at the time of doing it, 
is, by j reason of intonation incapable 
of knowing* the nature of the act, or 
that he is doing what is either wrong 
or contrary to law, provided that the 
thing which intoxicated him was administered to him 
without his knowledge or against his will. 


non 
udg- 
by reason 
of intoxioation 
caused against his 
will 
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Offence requir- 
ing a particular 
intent or know- 
ledge committed 
by one who is in- 
toxicated. 


86 - In cases where an act done is not an offence 
unless dqne.,„with a particu lar 
IgcfSy or inte nt, a persorT^htf tfoesTlle 
act in a'^tete of intoxication shall be 
liable to be dealt with as if he had the 
same knowledge as he would have had 
if he had not been intoxicated, unless the thing 
which intoxicated him was administered to him with- 
out his knowledge or against his will. 


Section 86 raises, but does not entirely settle, the question, how far 
evidence of intoxication is admissible where the elemeut of knowledge 
or intent enters into the definition of an offence. For instance, it has 
been ruled in America, 


“ That where a peculiar knowledge was an element of the guilty aot, requir- 
ing nice discrimination and judgment. as in passing a counterfeited bank bill 
knowing it to be counterfeit, and where deliberation and premeditation are 
necessary ingredients of the crime, as in murder of the first degree, evidence of 
intoxication is admissible and proper to be taken into consideration by the jury, 
in determining the question as to the guilty knowledge in the one case, and as to 
the deliberation and premeditation in the other.” (Bishop § 499, n. 3.) 


The Penal Code requires it to be assumed that a man voluntarily 
drunk had “ the same knowledge as he would have had if ho bad not 
been intoxicated.” Therefore, where from a given state of facts the 
law assumes a particular knowledge, or that knowledge is a matter of 
necessary inference, intoxication cannot be set up. For instance, if a 
man shoots another he would not be allowed to say that be was drunk, 
and did not know that he held a pistol in his hand, or that the effect 
of discharging it would be to cause death. So, if he killed another 
under circumstances which, had he been sober, could have created no 
alarm in his mind, he would not be allowed to plead that through 
intoxication he imagined that his life was in danger. But where it is 
incumbent on the prosecution to make out specific knowledge of a 
particular fact, and where the circumstances raise no necessary infer- 
ence of it, the rule might be different. For instance, if a mau is charg- 
ed with passing off a counterfeit rupee, knovWng it to be such, the 
knowledge must be made out by the prosecution, and is not necessarily 
to be assumed, though it might be inferred from the mere fact of pass- 
ing the coin. Suppose the fact to be established that the man had 
several good rupees in his pocket, but knew also that be had one bad 
rupee, still it would have to be made out that be knew he was paying 
the bad rupee, not merely that he bad the means of knowing, if he haa 
taken better precautions. Tb would be clearly admissible to show 
that he was in a hurry to catch a train, and therefore did not examine 
the coin, and I can see no reason why evidence of bis intoxication 
should not be admissible for the same purpose. Hurry is a state of 
mind voluntarily brought about just as much as dnfffSenness. 

Section 86 lays down no rule as to the inference of intefit in cases 
of intoxication. A man is assumed to intencTIhe tiRTttfiTSF necessary 
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cot) sequences of his own act, and in the majority of cases the question 
of intention is merely the question of knowledge. If I strike a man 
on the head with a loaded club, I am assumed to know that the act 
will probably cause death, and, if that result follows, I am assumed to 
have intended that it should. As the drunkard is assumed to have 
had the knowledge, he must necessarily be assumed to have had the 
intention, since, assuming the knowledge, the law will allow no other 
expSnation of the act to be given. But sometimes, in determining 
the quality of an offence, evidence is necessary of a specific existing 
state of mind, which must be found as a fact, and cannot be assumed. 
For instance, supposing a fatal blow to be struck under circumstances 
of grievous provocation ; it might be shown that, notwithstanding tho 
provocation, the defendant had acted, not under its influence, but from 
a pro -conceiv ed fhalicious resolve to kill. If go, the offence would be 
murder. But the mere act of the deadly blow would not be sufficient 
evidence for that purpose. Given the provocation, the legal inference 
derivable from the character of the blow would be exhausted in 
making the act be culpable homicide not amounting to murder. 
Evidence of a different state of mind would be required to constitute 
the graver charge. Iu this state of things intoxication might be an 
answer to the charge of murder. As Mr. Bishop observes, (§ 493.) 

“The better doctrine is that if, for instance, the question is, whether the 
killing arose from a provocation given at the time, or from previous malice, 
evidence of the prisoner’s having been too drunk to carry this previous malice 
in hiB heart may be admitted. And the consideration is not to be withheld from 
the jury that his drunkenness may render more weighty the presumption of his 
having yielded to the provocation, rather than to the previous malice ; because 
of the faot, that the passTWsofa drunken man are more easily aroused than 
those of a sober one. This doctrine differs from that untenable one, of drunken- 
ness excusing or palliating either tho passion or the malice. So, intoxication 
sheds light on the question, whether expressions used by the prisonei sprang 
from a deliberate evil purpose, or were the mere idle words of a drunken man. 
This evidSWf^Tfto^Sovor, assists in determining whether the defendant acted 
under the belief that his property or person was about to be attacked.” 


Act not intended 
and not known to 
be likely to cause 
deatjti or grievous 
hurt, done by con- 
sent. * 


87 . Nothing, which is not intended to cause d^ath 
of grievous hyrt. and which is not 
known by the doer to be likely to 
cause Ideath or grievous hurtl is an 
offence by reason of any harm which 
it may cause, or be i ntende d by the 
doer to cause, to any person above eighteen years of 
age, who has given consent, whether express or 
implied, to suffer that harm ; or by reason of any 
harm which it may be knowp by the doer to be 
likely to cause to any such person, who has consent- 
ed to take the risk of that harm. 


Illustration. 

A «nd Z agree to fence with each other for amusement. This 
agreement implies .the consent of each to suffer any harm which, in 
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fche course of such fencing, may be caused without foul play ; and if 
A, while playing fairly, hurts Z, A commits no offence. 

88. Nothing, which is not intended to cause 

Act not intended death, is an offence by reason of any 
to caus e de ath, harm which it may cause, or be in- 

gooif* l^tiifor the tended by the doer to cause, or be 
beuefitof.a person. k novva b y the doer to be likely to 

cause, to any person for whose benefit it is done in 
good faith, and who has given a consent, whether 
express or implied, to suffer that harrft, or to take 
the risk of that harm. 

Illustration. 

A, a surgeon, knowing thnt a particular operation is likely to cause 
t]?<B death of Z, who suffers under a painful complaint, but not intend- 
ing to canse Z’s death, and intending, in good faith, Z’h benefit, 
performs that operation on Z with Z’s consent. A has committed 
no offence. 

89 - Nothing, which is done in good faith for the 
benefit of a person under twelve years 

f^hfo“u , j‘be°D 0 a < ! of a ge. or of unsound mind, by or by 
lit of a child or consent, either express or implied, of 
mind, by or by the guardian or other person having 
consent of guar- j aw f u i charge of that person, is an 

offence by reason of any harm which 
it may cause, or be intended by the doer to cause, 

Provisoes or known ky the doer to be likely 
to cause, to that person : Provided — 

First . — That this exception shall not extend to 
intentional causing of death, or to the attempting to 
cause death ; * 

Secondly . — That this exception shall not extend to 
the doing of anything which the person doing it 
knows to be likely to cause death, for any purpose 
other than the preventing of death or grievous hurt, 
or the curing of any grievous disease or infirmity ; 

* Thirdly . — That this exception shall not extend to 
the voluntary causing grievous hurt, or to the at- 
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tempting to cause grievous hurt, unless it be for the 
purpose of preventing death or grievous hurt, or the 
curing of any grievous disease or infirmity ; 

Fourthly . — That this exception shall not extend 
to the abetment of any offence, to the committing of 
which offence it would not extend. 


Illustration. 

A, in good faith, for his child’s benefit without his child’s consent, 
has his child cut for the stone by a surgeon, knowing it to be likely 
that the operaticm will cause the child’s death, but not intending to 
cause the child's death. A is within the exception, inasmuch as his 
object was the cure of the child. 

90 - A consent is not such a consent as is intended 
by any section of this Code, if the 
to C b°e”S“‘n k uX consent is given by a person under 
tear or uuacoucep- f ear of inj ury, or under a misconception 
o f fact r and if the person doing the act 
knows, or’ has reason to believe, that the consent 
was given in consequence of such fear or mis- 
conception — Or, 


If the consent is given by a person who, from 
CoMent of a unsoundness of mind or intoxication, is 
child or peraoii of unable to understand t he nature and 
unsound mmd. co nsequence of that t o which he gives 
his cons ent ; or, "unless the contrary appears from 
tSe Cont ext, if t he consent is given by a person who 
is underftwelveVyears of age. 


The latter part of this section will introduce an important diver- 
gence from the doctrines of English law, in xefeience to crimes 
which depend upon absence of consent. For instance, both by 
English law and under the Code (s. 875) a man commits rape who 
has sexual intercourse with a woman without her consent. But the 
English jurists hold that mere physical consent is sufficient, and 
that even though the woman is an idiot, still if she consents from 
mere animal instinct the offence is not copimitted. (Reg. v. Fletcher, 
28 L.J.M 0. 85 ; Bell 63 ; Reg. v. Fletcher, 1 L R.C.C. 39.) But the 
Indian law is not satisfied without the intelligent consent of a woman 
who is able to understand the nature and consequences of the act. 
An idiot may be as capable of ascending to sexual intercourse as 
any other female animal. But it is plain that the nature and conse- 
quences of illicit intercourse with a woman are very different from 
"what they would be in the case of a cow, It is precisely this differ- 
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ence which the Indian law requires that she should be able to under- 
stand, and, understanding it, still to consent. 

So as regards assaults, both by English law and under the Code 
(s. 350) the absence of consent is an essential ingredient in the 
offence. But the English jurist treats consent as a simple fact, and 
therefore holds that the consent even of a child under ten years of 
age to what would otherwise be an indecent assault, prevents the 
not being indictable, (Reg. v. Johnson, 34 L.J.M.C. 192 ; Reg. v. Beale, 
1 L.R.C.C. 10) provided he knows, as a fact, what he is consenting 
to, and does not merely* submit, but consent. (Reg. v. Lock, 
L.R.C.C. 10, post note to s. 354.) But by the Code, the consent of a 
person who is under twelve years of age is immaterial. Therefore, 
where the act, if done without consent, would^ be an offence, 
the fact that such a consent was given by a ohild under twelve years 
of age would be no justification, unless the contrary appears from 
the context. The contrary does appear from the context in cases of 
rape, where the age of consent is reduced from twelve years of age 
to ten years. 

- 91 . The exceptions in Sections 87, 88, and 89 
do not extend to acts which are 
offences independently of any harm 
which they may cause, or be intended 
to cause, or be known to be likely to 
cause, to the person giving the con- 
sent, or on whose behalf the consent 
is given. 

Illustration . 

Causing miscarriage (unless caused in good faith for the purpose 
of saving the life of the woman) is an offence independently of any 
harm which it may cause or be intended to cause to the woman. 
Therefore, it is not an offence “ by reason of such harm and the 
consent of the woman or of her guardian to the causing of Buub 
miscarriage does not justify the act. 

92 . Nothing is. an offence by reason of any harm 
which it may cause to a person for 
whose benefit it is done in good faith, 
without “ e veD w jlhout that persons consen t, if 
m ° n thfe circumstances are such that it is 

impossibly for that person to s ignify cons ent, or if 

Provisoes that person is incapable of giving con- 
sent, and has no guardian or other 
person in lawful charge of him from whom it is pos- 
sible to obtain consent in time for the thing to be 
done with benefit. Provided — 


Acts which are 
offences indepen- 
dently of harm 
oaused to the per* 
aon consenting, 
are not within the 
exceptions in Sec* 
tions 87, 88, and 
89. 
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First — That this exception shall not extend to 
the intentional causing of death, or the attempting 
to cause death ; 

Secondly . — That this exception shall not extend 
to the doing of anything which the person doing it 
knows to be likely to cause death, for any purpose 
other than the preventing of death or grievous hurt, 
or the curing of any grievous disease or infirmity ; 

Thirdly.— *That this exception shall not extend to 
the volu ntary causi ng of hurt, or to the attempting 
to cause turt, for any purpose other than the pre- 
venting of death or hurt ; 

Fourthly . — That this exception shall not extend 
to the abetment of any offence, in the committing of 
which offence it would not extend. 

Illustrations. 

(a) Z is tlirown from his horse, and is insensible. A, a surgeon, 
finds that Z requires to be trepanned. A, not intending Z’s death, 
but in good faith, for Z’s benefit, performs the trepan before Z 
recovers his power of judging for himself. A has committed no 
offence. 

( b ) Z is carried off by a tiger. A fires at the tiger knowing it 
to be likely that the shot may kill Z, but not intending to kill Z, and 
in good faith intending Z’s benefit. A’s ball gives Z a mortal 
wound. A has committed no offence. 

(c) A, a surgeon, sees a child suffer an accident which is likely 
to prove fatal unless an operation be immediately performed. There 
is not time to apply to the child’s guardian. A performs the oper- 
ation in spite of the entreaties of the child, intending, ‘in good faith, 
the child’s benefit. A has committed no offence. 

( d ) A is in a house which is on fire, with Z, a child. People 
below hold out a blanket. A drops the child from the house-top, 
knowing it to be likely that the fall may kill the child, but not 
intending to kill the child, and intending, in good faith, the child’s 
benefit. Here even if the child is killed by the fall, A has commit- 
ted no offence. 

Explanation. — Mere p ecuniary benefit is not bene- 
fit within the meaning of Sections 88, 89, and 92. 

93. No communication made in good faith is an 
offence by reason of any harm to the 
mriSS^ISSSI person to whom it is made, if if is 
made for t he ben efit of that person. 
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Illustration. 

A, a surgeon, in good faith, communioates to a patient his opinion 
that he cannot live. The patient dies in consequence of the shook . 
A has committed no offence, though he knew it to be likely that the 
communication might cause the patient's death. 

Sections 87—93 apply to cases in which an act likely to result in 
dangerous consequences is done to a person with his permission or 
for his benefit. These exceptions are as follows 

1. Acts not intended, or known to be likely to cause death, or 
grievous hurt, are not offences, when done to a person above eighteen, 
who has consented to suffer, or run the risk of the harm. (s. 87.) 

The phrase ‘‘grievous hurt” is defined in b. 320. *Of course, every 
man is assumed to contemplate that harm which is the probable 
result of the weapon he uses ; therefore, if two persons were to fence 
with naked swords, though in the most friendly spirit, and one were 
to kill the other, this would be culpable homicide. (1 East P.C. 268 ; 
Foster 260.) It is to be observed that this exception only applies 
ffrhere the person suffering the harm is above eighteen, and, there- 
fore, a b oxing match between two school-boys would be criminal. 
But it would not be criminal for a parent or master to i nfilct mode- 
rate punishmen t upon a child or apprentice, for this is in itself a 
lawful act and comes under the exception in s. 79. (Arch. 568.) 
Nor is any act, whether with or without consent, an offence, if the 
harm is of a very slight character, (s. 99.) 

The harm done must not be different in kind or degrqo f rom what 
the person has agreed to run the risk of. Therefore, if two men 
were to begin boxing with gloves, one would not be justified in 
throwing aside the gloves and striking with his fist. Similarly, 
either of the players in a fencing match would be bound to discon- 
tinue the moment the button fell off his foil. On the same principle, 
all the recognised rules to the contest must be observed, for they 
enter into the estimate of the risk. Where two men are sparring, 
every blow must be fair. And so it is laid down in East, (I E.P.O. 
269.) 

“ That in coses of friendly contests with weapons, which, though not of a 
deadly nature, may yet breed danger, there should be due warning given that 
each party may start upon equal terms. For, if two were engaged to play at 
cudgels, and the one made a blow at the other, likely to hurt, before ns was 
upon his guard, and without warning, and death ensued, the want of due and 
friendly warning would make suoh act amount to manslaughter, but not to 
murder, because the intent was not malicious.” 

It may be questioned whether a prize-fight between two adults, 
fairly conducted according to English rules, would be protected 
under this section. Notwithstanding the apparent ferocity of the 
contest, it may well be argued, that it is not on the whole likely to 
c ause dea th or grievouB hurt ; certainly the annals of boxing are in 
favour of "such a position, where the combatants ore at all matched. 
On the other hand there iB no doubt that the law of England, which 
countenances suoh sports as fencing, wrestling, and cudgel playingj 

always treated a prize*fighting as absolutely illegal, and even extended, 

the criminality to every one present, and countenancing the trans- 
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action. (1 Buss. 854.) To a certain extent the greater danger of 
prize-fighting may be the reason for the difference, but probably 
the real cause is the publicity with which such contests are 
attended, and the disorderly crowd which they collect. Accord- 
ingly, in cases where no death ensued, the English practice is to 
indict the offender for riot and breach of the peace. (Foster 260 ; 
Beg. v. Billingham, 2 C. & P. 234 ; Reg. v. Perkins, 4 0. & P. 
537.) This being so, a prize-fight would still be criminal under 
s. 91, independently of any injury intended, or accruing to the 
parties engaged. 

2. No act, not intended to cause death, is to be an offence, if it is 
done for the benefit of the person suffering it ; first, with the con- 
sent of such person, being qualified to give such consent, and 
giving it of his own free will, with full knowledge of all the facts, 
(ss. 88, 90,) Secondly, in the case of persons not capable of giving 
consent, if the consent of the person lawfully in charge of them is 
obtained (s. 89) ; or, thirdly, even without obtaining consent, 
where under the circumstances such consent could not possibly be 
obtained, (s. 92.) 

Tho sections will have to be very li berally constru ed, or they 
may prove most dangerous to medical practitioners, who must 
take steps, often of a most dangerous character, upon the spur of 
the moment. . 

No act which is intended to cause death will be protected. 
And therefore, a man who killed a woman in order to save her 
from being ravished, or who supplied another with poison in order 
to enable him to escape from death upon tho scaffold, would not 
be within the exception. (See ss. 305, 306 ) But it is no offence 
to do an act before the birth of a child, which prevents its being 
born alive, or causes it to die after its birth, when the act is done 
in good faith for the purpose of saving t he mother’s life , (s. 315.) 

Mere pecuniary benefit will not be sufficient. (Exp. s. 92.) 
I once knew a strange case, in which a man who had a life-estate 
in himself, entailed upon his children, with reversion to himself 
in fee, wanted to raise a loan upon the se curity of hiB estate. 
He had no children, but aB it was possible ne might have issue, 
the security was rejected. He hit upon the strange idea of having 
himself castrated in order to make possibility of issue extinct ! 
I need hardly say that the proposal to effect this singular covenant 
against encumbrances was not sanctioned by his lawyer. The 
performance of such an operation for suoh a purpose would, of 
course, be illegal under this Code ; first, because the benefit is 
not such as is contemplated by the act ; secondly, because grievous 
hurt, such as emasculation is declared to be, can only be done for 
the purpose of preventing death or other grievous hurt, or for 
cure of a disease. (I B.C.C.R. 12.) Ahd, therefore, a soldier who 
should aid another in m utilating himself, in order to procure his 
discharge, would also be guilty. 

As to the consent whioh is neoessary, X conceive that every 
consent should always be presumed, where the act is* in 
roper and beneficial ; as, for instance, a s urgical operation , 
s is in accordance with the principle of the law of evidence, 


proper 
itself jq 
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that innocence will always be presumed, and therefore where the 
act is primd fade lawful, but may be unlawful by omitting certain 
precautions, it will be assumed that those precautions have been 
taken, until the contrary is shown. 

“ Thus, where the plaintiff complained that the defendant who had 
chartered his ship had put on board an article highly inflammable and 
dangerous, without giving notice of its nature to the master or others in charge 
‘of the ship, whereby the vessel was burnt, he was held bound to prove this 
negative averment.” (1 Tayl. Ev. § 91.) 

Even where no actual consent could possibly have been given, 
as in the case of a patient who had not boon informed of the 
necessity of any operation, and who was suddenly given chloroform, 
I have no doubt that the mere fact of his having placed himBelf 
under medical care carried with it an implied consent to do every- 
thing necessary and proper for a cure. 

The contrary presumption would arise where the act was in 
itself apparently unlawful. Therefore, a person who had killed or 
wounded another in a struggle, and who pleaded that it was the 
accidental result of an amicable contest, entered into by mutual 
consent, would have to prove his plea. (1 Tayl. Ev. § 96.) 

A more difficult case, but one which might easily happen, would 
be where the party expressly withheld his consent, though the 
act were admitted to be for his benefi t, and for the sole purpose 
of saving his life. Such a case might possibly arise, where a 
timid pauentT could not nerve himself to undergo an operation, 
however necessary. Such a case is not provided for by this act, 
and should it arise, the surgeon, if he wished to be absolutely 
safe against subsequent charges, would be compelled to leave 
the sufferer to his fate. Of course, if such a charge were brought, 
and a conviction procured, the' punishment would be no more 
than nominal. 

Section 93 was intended by the Commissioners to guard Attain st 
a possibility which their ingenuity foresaw, thongh it is hardly 
likely ever to become a reality. The words of s. 299 are so wide, 
that a person might commit the offence of culpable homicide by 
suddenly communicating disastrous intelligence to a person whose 
state of health was such that the shock might readily prove fatal. 
It seemed to the Commissioners that the section ought not to be 
altered so as to exclude such an act from the list of offences, 
because, if a person maliciously, and for the purpose of killing or 
injuring another, imparted a shock of this species, the act was 
as truly criminal as if a tangible weapon had been used. This 
section was therefore introduced to protect the innocent, without 
unduly cloaking the guilty. When we remember, however, that 
the words “good faith*’ imply due care and attention, and that it is 
expressly stipulated that the communication shall be made for the 
benefit of the person to wljom it is addressed, it may be doubted 
whether the danger, supposing there to be any, is much d imini shed. 
(See 1st Report, 1846, §§243—249.) 

The clause may also be applied in cases which would other- 
wise come under the head of criminal trespass, (s. 441) or insult#, 
(s. 504.) 
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94 - Except murder and offences against the St ate. 
Act to which. Punishable wjjfc death. nothingTTan 
person is compeii- offence which is done by a -person 

ed by threats. who j g com p e |l e< J fc 0 do it t)V threats, 

which, at the time of doing it, reasonably cause the 
apprehension that i nstant death to that person will 
otherwise be the consequence ; provided the person 
doing the act did not of his own accord, or from a 
reasonable apprehension of harm to himself short of 
instant deatn, place himself in the situation by which 
he became subject to such constraint. 


Explanation 1. — A person who, of his own accord, 
or by reason of a threat of being beaten, joins a gang 
of dacoits, knowing their character, is not entitled to 
the benefit of this exception, on the ground of his 
having been compelled by his associates to do any- 
thing that is an offence by law. 

Explanation 2. — A person, seized by a gang of 
dacoits, and forced, by threat of instant death, to do 
a thing which is an offence by law ; for example, a 
smith compelled to take his tools, and to force the 
door of a house for the dacoits to enter and plunder 
it, is entitled to the benefit of this exception. 

THis section differs slightly from the doctrines of English and 
Scotch law. By English law, it would appear that a threat of actual 
death, impending at the moment, would do an excuse for the com* 
mittal of any crime except murder. In the last named case, Lord 
Hale lays it down that, 

“If a man be desperately assaulted, and in peril of death, and cannot 
otherwise escape. Unless, to satisfy his assailant’s fury, he wiU kill an innocent 
person then present, the fear and actual force will not aoquit him of that crime 
and punishment of murder, If he commit the faot ; for he ought rather to die 
himself than kill the innocent.” (Hale 161.) 

But aotual present and continuing fear of death has been held as an 
excuse for joining in a riot, for giving supplies to rebels, and assisting 
them in minor acts of treason, and even for joining and marching with 
rebels. (1 Russ. 32 ; 1 Hale 49—51, 139.1 ’But in no case will fear of 
injury to house or goods, or apprehension of personal violence Bhort of 
death, be any excuse whatever; (1 Russ. 17 ; Reg. v. Tyler, 8 0. & P. 
620) nor win even threats of death avail the prisoner, where time 
permits him to procure the protection of the law. (I Hale 51.) 

By Scotch law it is laid down that, 
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<( The excuse of compulsion will only avail if the prisoner was in such a 
situation that he oould not resist without manifest peril to his life or property.” 
(Alison Ciim. L. 672.) 

Accordingly, the plea of compulsion was held sufficient upon indict* 
ments for high treason and piracy. In all the cases cited by Mr. 
Alison the fear was a fear of immediate death, and I am inclined to 
think that the proposition as to peril to property being sufficient 
justification for crime is too widely stated. 

Under s, 94 the compulsion must be such as is required by English 
law, and in the cases of murder and waging war against the Queen 
(s. 121), even this plea will be insufficient. 

95 - Nothing is an offence by reason that it causes, 
Act causing or that i t is intended to cau se, or that 

slight harm. j t k nown to be likely to cause, any 

Jiarm, if that harm is so slight that^ no person o f 
o rdinary sense and temper} w ould complain of such 
harm. 

ThiB is a novel, but a useful section. It is plain that the “ person 
of ordinary sense and temper’' must be taken from t hfljlasa to which 
the actual complainant belongs. Gross language anaeven personal 
violence may be so common among members of a particular olass of 
the community, that such acts may be done by one to another without 
any idea that any juBt ground for complaint is given. Similar acts 
in a different rank of life might necessarily exhibit an intention to 
insnlt and injure. The section is valuable as allowing the Judge a 
means of evading the strict letter of the law, whenever merely litigious 
charges are brought under such Sections as 294, 295, 499, 603, Ac. 

The original framers of the Code in their notes (p. 81) say of this 
danse, that it, 

* ‘ I* intended to provide for thorn cases which, though from the imperfec- 
tion* of language, they fall within the Idtter of tbs penal law, are yet not 
within its spirit, and are all over the world considered by the publio, and are 
for the most part dealt with by the tribunals s a innocent. As ottr deftdtiona 
are framed, it is theft to dip a pen into another man’s ink, mischief to crumble 
one of his wafers, an assault to cover him with a cloud of dust by riding pm* 
him, hurt to incommode him by pressing against him in getting into a carriage* 
There are innumerable acts without performing which men cannot live together 
in society — acts which all men constantly do and suffer in turn, and which it >* 
desirable they should do and suffer in turn, yet which differ enlyin degree from 
crimes. That these acts ought not to he treated as crime* Is evident, end we 
think it far better expressly to except them from the penal olansef of the Code 
than to leave it to the Judges ft> except them in practice.” 

For instance, the High Court of*Bombay reversed a conviction fo^ 
theft under this section, where the accused was sentenced to seven 
days’ imprisonment for picking pods, value 3 pie, off a tree stajd* 
ing in a waste piece of Government land. (6 Bomb. H.O. Or, 3$*) Tf e 
case might have been different had the produoe been taken fro#* 
tree on the property of a private person. 



RIGHT OF PRIVATE DEFENCE. 


81 


Of the Right of Private Defence. 

. 96- Nothing is an offence which 

private defence is is done in the exercise *ot the right 
an offence. of p r i V ate defence. 

Ri htof rivate ®7- Every person has a right, 
defence of tne body subject to the restrictions contained in 
and uf property. Section 99, to defend— 

✓ 

First . — His own body and the body of any other 
person, against any fo^ gnceNa ffecting the human body. 

Secondly. — The property, whether m oveab le or 
i mmov eable, of himself or of any other person, 
against any act which is an fc)fienc e^ ailing under the 
definition of "theft, rob bery, mischief, or ^c r iminal 
trespass, or which is an attempt to commit theft, 
robbery, mischief, or criminal trespass. 

98. When an act, which would otherwise" be a 

Right of private certain offence, is not that offence by 

defence against reason of the youth, the want of ma- 
of unsound mind, . tunty or understanding, the unsound- 
&0, ness of mind, or the intoxication of the 

person doing that act, or by reason of any miscon - 
ception on the part of that person, every person has 
the same right of private defence against that act 
which he would have if the act were that offence. 

Illu8tr(titon8. 

(a) Z, under the influence qf madness, attempts to kill A ; Z is 
guilty of no offence. But A has the same right of private defence 
which he would have if Z were sane. 

(b) A enters by night a house which he is legally entitled to enter. 
Z ip good faith, taking A for a house-breaker, attacks A. Here Z, by 
attacking A, under this misconception, commits no offence. But A has 
the same right of private defence against Z, which ho would have if Z 
were not aoting under that misconception. 

99. First . — There is no right of private defence 

against an facfl which does not reason- 
wMoh thew ably cause the apprehension of death 
defeL?? priv * to or of grievous hurt, if done, or at- 
temptea to be clone, by a public 

11 
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servant acting in good faith under colour of his 
office, though that act may not be strictly justifiable 
by law. 

As, for instance, when a police officer attempted without a search- 
. warrant to enter a house to search for stolen property, it was held 
that resistance to him was unlawful, and not justified on the ground 
of private defence. (7 Bomb. C.O. 50.) 

Second . — There is no right of private defence 
against an act which does not reasonably cause the 
apprehension of death or of grievous hurt, if done, 
or attempted to be done, b y the direction o f a public 
servant ac ting in good faith under colour of his 
^office, though that direction may not be strictly 
justifiable by law. 

Third. — Th ere is no rig ht of private defence in 
cases in which (there is time^ to have recourse to the 
protection of the public authorities. 


Fourth . — The right of private defence in no case 

Extent to which ex ^ euc ^ s the hiflicting of more harm 
the nght may be than it is necessary to inflict for the 
exercised. purpose of defence. 


Explanation 1 . — A person is not deprived of the 
right of private defcnce^against an act done, or at- 
tempted to be done, by a public servant, as such, 
unless he knows, or has reason to belie y e. that the 
person doing the act is suchpublic servant. 

Explanation 2. — A person is not deprived of the 
right of private defence against an act done, or 
attempted to be done, by the direction of a public 
servant, unless he lcnows or has reason to believe, 
that the person doing the act is acting by such direc- 
tion ; or unless such person ft fotea the authority under 
which he acts, or, if he has authority in writing, 
unless he produces such authority if demanded* 
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100. The right of private defence of the body 
when the right extends, under the restrictions men- 

0 f private defence tioned in the last preceding section, 
tends to causing to the v oluntary causing of death or 
deftth of any otter harm to the assailant, 

if the offence which occasions the exercise of the 
right be of any of the descriptions hereinafter 
enumerated, namely — 

First. — Sifch an assault as mny reasonably cause 
: the apprehens io n that death will otherwise be the 
consequence oFsuch assault — 

Secondly. — Such an assault as may reasonably 
cause the apprehension that grievous hurt will other- 
wise be the consequence of such assault — 

Thirdly. — An assault with the intention of com- 
mitting rape — 

Fourthly. — An assault with the intention of grati- 
fying unnatural lust — 

Fifthly. — An assault with the intention of kidnap- 
ping or abducting — 

Sixthly. — An assault with the intention of wrong - 
fully confinin g, a person, under circumstances which 
may reasonably cause him to apprehend that he will 
be unable to have recourse to the public authorities 
for his release. 

101 . If the offence be not of any of the descrip- 

tions enumerated in the last preceding 
ex teuds tocaulfng section, the right of private defence 
than death, oth6r of the body does not extend to the 
volunt arv causing of death to the 
assailant, but "Soesexiend, under the restrictions 
mentioned in Section 99, to the voluntary causing 
to the assailant of any harm other than death . . 
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102- The right of p rivate defenc e of the body 
Commencement commences as soon as' a reasonable 
If i the 00n r*“ht ftn S a pprehension of dange r to the body 
private defence of arises " from an attempt or threat to 
the body. commit the offence, though the offence 

may not have been committed ; and it continues as 
long as such apprehension of danger to the body 
continues. 


ioa The right of private defence of property 
when the right e xten ds, under the restrictions men- 
0 f private defence tioned in Section 99, to the voluntary 

of property ex- . « . , ' . , , J 

tends to causing causing ot death or ot any other harm 
* >ath ‘ to the wrong-doer, if the offence, the 

committing of which, or the a ttempting to commit 
which, occasions the exercise of the right, be an 
offence of any of the descriptions hereinafter enume- 
rated, namely — 


First. — Robbery. 

Secondly. — House-breaking by night. 

Thirdly .— tMischjef by fire! committed on any 
building, tent, or vessel, which building, tent, or 
vessel is used as a human dwelling, or as a place for 
the custo dy of pro perty. 

Fourthly. — I jheft, mischief, or house- trespass , 
under such circumstances as may reasonably cause 
apprehension that d eath, or grievous h urt will fre tj ^eJ 
consequence, if such right of privateaelence isnot 
exercised. 


104 If the offence, the committing of which, or 
_ . . . A the attempting to commit which, 

extends to causing occasions the exercise of the right ot 
Sin dS. l““ r private defence, be .lheft, mmchief Lor 
criminal tre spass, not of any of the 
descriptions enumerated m the last preceding sec- 
tion,. that right does not extend to the voluntary 
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causing of death, but does extend, subject to the 
restrictions mentioned in Section 99, to the voluntary 
causing to the wrong-doer of any harm other than v 
death. 

oomme.cem.nt , 105- First .—' The right of private 
and continuance defence of property commences when 
\ate defence** of a reasonable apprehension of danger 
pioperty. to the property commences. 

Second . — 'The right of private defence of property 
against theft continues tillthe offender has effected 
his Yetreat With the property, or the assistance of the 
public authorities is obtained, or the property has 
been recovered. 

Third . — The right of private defence of property 
agai nst robb ery continues as long as^the offender 
causes^r attempts to cause to any person death or 
hurt or wrongf ul restraint, or as long as the fear of 
instant death or of instant hurt or of instant per- 
sonal restraint continues. 

Fourth . — The right of private defence of property 
against cri minal tresp ass or mischief continues as 
long as the offender continues in the commission of 
criminal tre spass or mis chief. 

Fifth . — The right of private defence of property 
against house-breaking by night, continues as long 
as the h ouse-trespass which has been begun by such 
house-breaking continues. 

106. If, in the exercise of the right of private 
Ri ht of v t defence against an assault which rea- 
defence agSSI? I sonably causes the a pprehension of 
th a en\«e 8 iriik death, the defender be so situated that 
to an in - he cannot effectually exercise that right 
without risk of harm to an innocent 
person, his right of private defence extends to the 
running of that risk. 
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Illustration. 

A is attaoked by a mob who attempts to murder him. He cannot 
effeotually ©zeroise his right of private defence without firing on the 
mob t and he cannot fire without risk of harming young children who 
are mingled with the mob. A commits no offence if by so firing he 
harms any of the children. 

The right of private defence extends to defence against injuries 
either to person or property, whether the injury affects the person 
or property of him who stands on his defence, or of some one else. 

(s. 57.) 

The principle of the right is, that it shall only be exercised when 
and so far as is necessary. * 

In a case in Bengal, the servants of an Indigo factory who had a 
right to sow land, but had been interfered with by the villagers, 
went out in force, armed with deadly weapons, in order to effect their 
Object, and the villagers went out also armed to meet them ; it w&b 
Held that in the affray which followed neither party could plead the 
right of private defence of property, as there was a Police Station near 
at hand, and each party could havo applied for the protection of the 
law. (3 R C.O. Ciro. 21 ) But mere resistance by a party lawfully in 
possession of land to an attempt made by others to expel him by force 
is lawful. (2 B.A. Cr. lti ) Accordingly, where persons who were in 
peaceful possession of land were attacked by a party armed with 
sticks who came to cut the crops, and there being no time to get 
the aid of the police, the persons in possession armed themselves with 
sticks, and a not ensued, and one of the aggressors received a blow 
from the effects of which he died ; the prisoners were acquitted, it 
being held that the violence which they had used did not exceed their 
right of private defence of property. (6 B.L.R. Appx. 9.) 

The right of private defence will seldom bo necessary when the act 
is done by a public servant, acting in good faith under colour of his 
office. For in such cases an appeal to superior authority will always 
redress the gnevauce, if the act be not strictly justifiable. But, 
sometimes, the act may be one which would not admit of redress. 
For instance, if an attempt were made to flog or execute the wrong 
man. Here, resistance would be admissible, (s. 99.) 

The expression u public servant” is defined in s. 21. It will be 
observed however that the exemption does not in terms apply in favor 
of persons who in good faith assist a public servant, whether he is or 
is not justified in his conduct. But it is plain that in practice it 
does so apply. Suppose the case of a constable who calls on the 
bystanders to help him in arresting a supposed burglar. Here the 
“ act done” is the attempt to arrest, and resistance to this entire aofc is 
forbidden, and of course equally forbidden whether the resistance 
takes the form of knocking down the constable, or the persons whose 
assistance is necessary to him. And explanation 2, s. 99, expressly 
refers to acts done “ by direction of a public servant.” 

Nor does this section of the Act at all apply to the case of private 
persons acting lawfully in discharge of a public duty# or supposing 
themselves to be lawfully so acting. The question, however, wiu 
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always resolvo itself into a further question, whether the act of the 
private person was really lawful or not. For instance, a private per- 
son may without warrant arrest a man who has actually committed a 
murder, but he may not arrest him upon suspicion, if that suspicion 
turns out t<ybe unfounded. (1 Russ. 799.) If, then, the act is lawful 
it cannot be resisted by any species of force ; for the lowest species 
of force must amount to an assault, and an assault cannot be justified 
on the score of provocation, “ by anything done in obedience to the 
law.” (s. 352.) 

It may be argued, indeed, that even where a private person does 
an act which he bond fide believes to be justifiable ; as, lor instance, 
the arrest of an innocent person honestly belieyed to be a murderer, 
that the right of firivate defence does not exist. It may be argued 
that s. 97 only gives the right of private defence against ojfences, 
and that by ss. 76 and 79 a cts done by a person who, under a mis- 
take of fact, bondfido oelieves himself to be bound or justified by 
law in doing the act are not offences . Bu t it will be observed that 
in s 99, the word used throughout ia fqcfl not o fenc * >. The cases put 
in explanations 1 and 2, s. 99, are cases ot acts which are not 
offences. It is plain also that the person who stands upon his 
defence cannot judge of the motives, but only of the conduct of his 
assailant. As be is allowed to resist a public officer, whom he does 
not know to bd such, a fortiori must he be allowed to resist one who 
is not a public officer, and who is acting i llegally . And even where 
the private person is acting with strict legality, it will, in accordance 
with the spirit of explanation 2, be necessary to show that his 
resistance was made with full knowledge that the person arresting 
him was acting on behalf of the law. 

Persons lawfully executing legal process should always commence 
by s howing their warrant , if they have any ; or if they have none, 
should plainly announce their object and the authority under which 
they act. This is necessary bo£K Tor their own protection, and in 
justice to those with whom they are dealing. The mere showing by 
a constable of his staff of office is sufficient, as an intimation of his 
character. But when a bailiff rushed into a bed-chamber early in 
the morning, without giving the slightest intimation of his business, 
and the gentleman, not knowing him, wounded him with his sword 
in the impulse of the moment, this was held not to be murder, as 
there was nothing to show tho prisoner that the deceased was acting 
by authority of the law. (Arch. 555.) 

The offences for which a Police officer may arrest without warrant 
are stated in column 3 of the Schedule annexed to the Cr. P.C. He 
may also arrest without warrant. ~ 

“ Firstly . — Any person who in the sight of such Police offioer commits a 
cognisable offenoe. (See definition in s. 4.) 

“Secondly . — Any person against whom a reasonable complaint has been 
mad* or a reasonable suspicion exists of bis having been concerned in any 
■uoh offence. 

, “Thirdly . — Any person against whom a hue and ory has been raised of his 
navmg been concerned in any suoh offenoe. 

“ FourtMtf,— Any person who has .been proclaimed under this act, or in a 
Uistriotor Police Gasette or notification. 
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Fifthly.— A . ny person -who is found with property in his possession, which 
may reasonably be suspeoted to be stolen property. 

“ Sixthly —Any person who shall obstruot a Police officer while in the execu- 
tion of his duty, or who escapes from lawful custody, and 

“Seventhly.— Any person reasonably Buspected of being a deserter from Her 
Majesty’s Army, or Her Majesty’s Indian Army.” (Cr. P.O., s. 92.) 

Similar powers of arrest are given to officers in charge of Police 
Stations in regard to vagabonds and criminal characters. (Cr. P.C., 
s. 94) and to all Police officers in regard to persons who are design- 
ing to commit any cognisable offence, if they cannot otherwise be 
prevented. (Cr. P.C., s. 97.) 

“Every person is bound to assist a Magistrate or Polioe (ftfioer demanding his 
aid in the prevention of a breach of ihe peace, or in the suppression of a not or 
affray, or in the taking of any other person whom such Magistrate or Police officer 
is authorized to airest.” Cr. PC., s. 91.) See also s. 481. 

“The Magistrate may also at any time direct the arrest in his presence of 
sipy person for whose arrest he is competent to issue a warrant.” (Cr. P.C , 
b. 166.) 

“ Any private person may arrest any person who, in his view, commits a non« 
bailable and cognisable offence.” (Cr P.C., s. 105 ) Also the master or mate of 
a British Merchant Vessel may without warrant arrest deserters, and may rt- 
quire the Police to aid in so doing. (Cr P.C., s. 106.) 

The right of voluntarily causing death in self-defence is only 
granted in the case named in ss. 100 & 103. A death is said to 
be voluntarily caused when it is actually intended, or when such 
means are used as would necessarily or naturally produce death. 
(See s. 39, ante p. 25.) It would he no justification for a man who 
shot another through the head, or ran him through the body, to say 
that he did not intend to cause his death. And so, where a park- 
keeper, having found a boy stealing wood, tied him to a horse’s tail 
and dragged him along the park, and the boy died of the injuries 
he received, this was held to be murder. (Arch. 544.) 

Where the defence is that the party was about to commit such 
a crime as would justify his death, this must he proved ; not, indeed, 
so as to establish the fact conclusively, but so as to prove that the 
party had such grounds for supposing violence was intended, as 
would warrant a rational man in so acting. Where a prisoner was 
in possession of a room at a tavern, and several persons insisted on 
having it and turning him out, which he refused to submit to, 
whereupon they drew their swords upon him and his companions, 
and he then drew his sword and killed one of them; this was held 
to be justifiable homicide ; not that he would have been authorized 
to act so, in maintaining his possession of the room, which under 
those circumstances might? fairly bo questioned, but because the 
facts rendered it apparently necessary in self-defence. (1 Buss. 897.) 
Where, however, a servant, set to watch in his master’s garden at 
night, shot a person whom he saw going into the hen*roost, it was 
decided that he was not justified in so doing, unless he had fair 
grounds to believe his own life to be in actual danger. (Arch. S47.* 

Even in casos where the nature of the crime which is committed 



RIGHT OF PRIVATE DEFENCE. 


89 


or contemplated would justify the voluntary infliction of death, such 
an act would be unlawful if the crime could bo prevented b y milder 
means, (s. 99, ol. 4 .) ' 1 

Accordingly, in Bengal, the slaying of a robber after he had been 
taken into safe custody was held to be wilful murder. (1 M. Dig. 
182, § 577.) And so, in Bombay, 

“The prisoner killed with a sword a thief he found at night stealing his 
chillies in a field. Held by the S F. U. that this was not a case of justi- 
fiable homicide, but of culpable homicide ; it hoiug proved that the prisoner’s 
own life was not in danger, that the deceased offeied no resistance, and (lid not 
even attempt to escape, and that the prisoner might have apprehended the 
deceased without resorting to extreme means, which the circumstances of the 
case did not w&rrai^ ” (3 M Dig. 119, § 109.) 

And so, where a person finding a man in tho act of committing 
house-breaking by night, called for a weapon and killed him, and lb 
appeared that tho house-breaker was at the time t rying to escape, but 
probably would have been unable to^cane . andtliat the prisoner 
called for the weapon for the express purpose of killing him, the nigh 
Court of Bengal ruled that the act was murder. (1 R.C.C.C.R. G8.) 

The right of defence begins when a reasonable apprehension of 
danger commences; (ss 102 & 105) that is, when there is a reasonable 
apprehension of such danger as would justify the particular species of 
deienco employed. A man who is attacked by another who wears 
a sword is not justified m killing him on the chance that he may use 
the weapon, but if he sees him about to draw it, it is not necessary to 
wait tilAhAuipes draw it So, a man who hears a burglar busy opening 
the l ock oF the house do or, may fire at him before he gets in. Bub 
he would hot be jjustiiicd in firing at a man he saw prowling about 
his compound at night, unless lie had reasonable grounds to suppose 
that party was about to force his way into the house. 

The right of de Fence ends with the n ecessity for i t. Where the 
injury is to the person, the right ceases with the apprehension of 
danger; (s. 102) that is, as said before, with the apprehension of such 
danger as would justify the particular form of violence employed in 
self-defence. Where a man is attacked by another with a sword, he 
is, as wo have seen, justified m killi ng him . But if the sword is 
broken, or the assailant is disarmeoTso I hat oTT apprehension of serious 
harm is over, tho party attacked would be committing murder or 
culpable homicide at the least, if he were still to proceed to the death 
of his opponent. But a man who is assaulted is not bound to modu- 
late his defence, step by stop, according to the attack, before there is 
reason to boliove tlic attack: is over. "He is entitled to secure his 
victory, as long as the c ontest is continued. He is not obliged to retreat, 
but may pursue his adversary till ho finds himself out of danger ; and 
if» in a conflict between them, he happens to kill, such killing is justifi- 
able.” (l Russ. 895.) And, of course, where the assault has once 
assumed a dangerous form, every allowance should be made for one, 
who with the instinct of self-preservation strong upon him, pursues 
his defence a little farther than to a perfectly cool bystander would 
seem absolutely necessary. The question in such cases will be, not 
whether there was an actually continuing danger, but whether there 
was a reasonable apprehension of such danger, 


12 
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The right of defence against injuries to property is governed by 
the same principle, viz , the co ntmnanco of an inj ur y whiohma y 
bfa prevented . (s. 105.) Therefore, resistance, within ibe justifiable 
limits, may be continued so long as the wrongful aot is going on. But 
when the robber, for instance, has made his escape, the principle of 
self-defence would not extend to killing him if met with on a sub- 
sequent day. If, however, the property were found in his possession, 
the right of defence would revive for the purpose of its recovery. 
It by no means follows, however, that the right would revive to the 
same extent as it formerly existed at the commission of the original 
offence. For instance, if a 11 is found carrying away 

property at night lie may be killed. Hut if he Is met with next day 
in possession of the same property it would be unlawful to kill 
him, as the house-breaking has como to an end. Ofily such violence 
is lawful as would be justifiable against a person who has stolen 
property without intimidation, and if he resists by means which 
create q y apprehension of death or grievous hurt he cannot bo 
killed, by virtue of anythinep«ontainea in these sections. This is 
the ground of the distinction drawn m explanation*- 2 and 3 between 
'theft and robbery. In the former case, the right of defence appears 
to last longer than it does in the latter. What is meant is, that the 
right of defence against robbery, ns such , only lasts as long as the 
robbery. While the fear of death, hurt, or wrongful restraint, which 
causes theft to grow into robbery (s. 300), continues, the offender 
may be killed. But when he takes to his heels with the booty the 
robbery is over, and the right of defence is reduced to what would 
have been admissible against a pick-pocket. This seems, as a mere 
matter of public policy, to be a grave error, and is certainly opposed 
to English law wnich would allow a man to fire uttflh a highwayman 
while he was galloping away. A similar remark applieB to expla- 
nation 5. The right of defence against house-breaking as such, only 
lasts so long as the house-trespass continues, that is, (s. 442) so long 
as the criminal is within the building. It would appear that if he 
died of a shot fired at him after he had effected his escape from the 
house this would be an unlawful killing, though if he did not die, 
but was maimed for life, it would be all right, (s. 104 ) 

The right of private defence of property against theft is stated only 
to continue “ till the assistance of the public authorities is obtained/' 
But, of course, the victim of the theft will still be allowed to lend his 
aid in support of the public authorities should they require. 

Death caused by the exercise of the right of private defenco of 
property or person, i^ogdfaijj^ but to an extent npf. ^aiyanted 
the law, is not murder, but culpable homicide, (s. 300, Exceptions, 
2 B.C.C.C.R. 40.) 

It will bo observed that the above sections refer to the right of 
private defence only, not to another right which frequently arises on 
the commission of crime, viz., the right to arrest. This rests upon a 
completely different ground, viz., upon considerations of public 
policy. 

Resistance to a legal arrest will always justify the death of tho 
party resisting, where the authority of the law can be maintained w 
no other way. 
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“So that in all oases, whether civil or criminal, where persons having 
authority to arrest or imprison, and using the proper means for that purpose, 
are resisted in so doing, they may repel force by force, and need not givo back ; 
and if the party making resistance is /unavoidably killed in the struggle* this 
homicide is justifiable.” (1 Russ. 893.) 

In Buch cases the party trying to effect the arrest is not required 
to stand on hia defence. He is bound to advance and perform tus 
duty, at all hazard to himself, and, therefore, is entitled to protect 
himself so far as may be necessary. 

“ If a porson, against whom a warrant of arrest is issued, forcibly resists the . 
endeavour to arrest him, the police officer or other parsonVxecuting the warrant , 
may use all means neoessary to effect the arrest.” (Ur. P C. s. 178.) 

“But in judging of the degree of resistance which shall justify the assump- 
tion of deadly weapons the rule iB, that none is sufficient which does not give 
the officer reason to believe that his life shall come to be in hazaid if he shall 
persist in the execution of his warrant. The fear of a wrestling bout or even of 
a beating or bruising, is not a r elevan t^f bfei»«|e ; nor, indeed, anything short of 
a preparation oi ad^dly weapon againBt— fctnrofficei, or of such an ovei -power- 
ing force as plainijr : indicates that, but with the peril of his life, he cannot 
advance and discharge his duty. But, on the other hand, it is equ illy clear, 
that if the officer shall hastily, and without any sufficient cause, make use of 
deadly weapons to enforce his warrant and death shall ensue, this cinno will 
not bo constiued anything less than murder {Under the Code it would be only 
culpable homicide, s. 300, Exception 3.) This will bo moie especially the case, 
if there bo any Appearance of premeditation or malice on the officer’s part, or 
leason to believe that he has made use of his office and his commission to give a 
colour to, obtain impunity for, private vengeance.” (Alison Crim. L. 29.) 

And the same necessary violence, which may be employed by an 
officer in making an arrest, will be justifiable on the p art of iailcrs T 
or others, resisting a foroiblo attempt to escape from tLeir custody. 
(Arch. 556.) 

Precisely the same protection is extended to private persons aiding 
public officers, pr effecting an arrest, of their own accord, under 
circumstances which justify them in so doing. 

“In order to justify an officer or private person in these cases it is necessary 
that they should, at the time, be in the aot of legally executing a duty imposed 
upon them by law, and, under such circumstances, that if the qffioer or private 
person were killed it would have been murder. For if the circumstances of the 
caBe were such, that it would have been manslaughter onl' to kill the officer or 
private person, it will be manslaughter at least in the officer or private poison 
to kill the party resisting.” (Arch. 556.) 

Nothing is said in the Or. P.C. as to the degree of violence which 
may be used for the purpose of effecting an arrest, where the party, 
instead of resisting, merely fl ies to avoid arrest. Under English law, 

“If tho offenoe with which the man was charged were a t reason or felony , 
or a dangerous wound given, and he flies, and cannot otherwise be apprehended, 
the homicide is justifiable (see 4 R. J. & P. 105) ; but if charged with a breach 
of the peace, or other misdemeanour only, or if the arrest were intended in a 
civil suit, the killing in these oases will be rmmler ; unless, indeed, the homioidr 
were occasioned by means not likely or intended to kill, such as tripping up hii 
heels, giving him a blow of an ordinary cudgel, or other weapon not likely tc 
JuiL or the like ; in which case the homicide, at most, would be manslaughter 
(Arch. 556.) 
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The Scotch law is even stricter upon this point, and only justifies 
* the killing of a runaway criminal in cases where the charge against 
him is a capital offence. As Mr. Alison observes, (Crim. L. 37.) 

“ Certainly, nothing can be found in the consideration of public interest or 
state necessity, urged ou the other side, in such a oase,. to counterbalance the 
consideration that the officer has here taken upon himself to kill a person 
stupected of an offence, foi which, if convicted, the law would have iufiiotod a 
. milder punishment. But this is to be observed, on the other Bide, that in the 
case of an atrocious assault bordering on death, or with deadly weapons, and 
where the futuie consequences of the wound me uncertain, the officers or their 
assailants are olothed with nearly the same privilege as if death had actually 
ensued.” 

In India, where the ultimate escape of a known criminal is next to 
impossible, the rule of Scotch law seems to me the s^fer rule to follow. 
In Bombay it has recently been held that escape from civil process 
or arrest is not a criminal offence, (lleg. v. Connon, 6 Bomb C.0. 15.) 
It follows that only very slight violence would be justifiable in pre- 
venting such escape, where Vie escape is without violence. In the 
N. W. Provinces where sum, Villagers acting under n plan arranged 
J[or them by the police, killedja proclaimed outlaw, who had murdered 
a constable, the High Court held that the case was culpable homicide 
under the third exception to s. 300. (5 N.W.P. 1J0). In that case, 
however, the prisoners had commenced the attack, and the outlaw 
appears to have been escaping from their -violence, and not from any 
understood attempt at an arrest. 


♦ 

CHAPTER V. 

OF ABETMENT. 

Abetment of a 107 - A person abets the doing of 
thing * a thing, who — 

First — Instigates any person to do that thing ; or, 

Secondly . — Engages with one or more other per- 
son or pe rson s in any conspiracy for the doing df 
that thing. ufjan act or illegal omission takes plac^ . 
in pursuance of that conspiracy, an d in order to the 
dging o f that thin g ; or, 

TTmmy!— Intentionally aids, by any act or illegal 
omission , the doing of that thing. 

"Where grievous hurt was caused, and the evidence went to show 
that the attack was unpremeditated, it was held that certain prison- 
ers, who stood by while the assault was being committed by others* 
(were guilty of “ intentional aiding” nnder the danse, bttt were not 
(punishable under s. 114, (4 E.C.O.O.B. 27.) But See the note to^ 

114 , post p. 100. 
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Explanation 1. — A person who, by wilful misre- . 
presentation , or by wilful c oncealment of a matary -Ll 
fact which he is bound to disclose, voluntarily causes 
or procures, or attempts to cause or procure, a thing 
to be done, is said to instigate the doing of that 
thing. 

Illustration . 

A, a public officer, ia authorized by a warrant from a Court of 
Justice to apprehend Z. B, knowing that fact, and also that C is 
not Z, wilfully represents to A that u is Z, and' thereby intentionally 
causes A to apprehend 0. Here B abets by instigation the apprehen- 
sion of C. 

Explanation 2. — Whoever, either prior to or at 
the time of the commission of an act, does anything 
in order to facilitate the commission of that act, and 
thereby facilitates the commission thereof, is said to 
aid the doing of that act. 

108. A person abets an offence who abets either 

Abettor the commission of an offence, or the 

® ©r, commission of an act, which would 

be an offence, if committed by a person capable by 
law of committing an offence with the same inten- 
tion or knowledge as that of the abettor. 

Explanation 1. — The abetment of the illegal omis- 
sion of an act may amount to an offence, although 
the abettor may not himself be bound to do that 
act. 


Explanation 2. — To constitute the offence of abet- 
ment, it is not necessar 1 " " T 1 1 111 


e commute 


tute 


e otrence snou 


e cause 


Illustrations. * 

(a) A instigates B to murder 0. B refuses to do so. A is guilty 
of abotting B to commit murder. 

(&) A instigates B to murder D. B, in pursuance of the instiga- 
Tion, stabs D. D recovers from the wound. A is guilty of insti- 
gating B to commit murder. 
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Explanation 3. — It is not necessary that the per- 
son abetted should be capable by law of committing 
an offence, or that he should have the same guilty 
intention or knowledge as that of the abettor, or any 
guilty intention or knowledge. 


Illustrations, 

(а) A, with a guilty intention, abets a child or a lunatic to com- 
mit an act which would be an offence if committed by a person 
capable by law of committing on offence, and having the same inten- 
tion as A. Here A, whether the act be committed or not, is guilty 
of abetting an offence. 

(б) A, with the intention of murdering Z, instigates B, a ohild 
under seven years of age, to do an act which causes Z’s doath. B, in 
consequence of the abetment, does the act, and thereby causes Z’s 
.death. Here, though B was not capablo by law of committing an 
offence, A is liable to be punished m the same manner as if Bhad 
been capable by law of committing an offence, and had committed 
murder, and he is, therefore, subject to the punishment of death. 

(c) A instigates B to set fire to a dwelling-house. B, in conse- 
quence of the unsoundness of his mind, being incapable of knowing 
the nature of the act, or that he is doing what is wrong or contrary 
to law, sets fire to the house in consequence of A’s instigation. B has 
committed no offence, but A is guilty of abetting the offence of set- 
ting fire to a dwelling-house, and is liable to the punishment pro- 
vided for that offence. 

( d ) A, intending to cause a theft to be committed, instigates B 
to take property belonging to Z out of Z’s possession. A induces 
B to believe that the property belongs to A. B takes the property 
out of Z’s possession, in good faith believing it to be A’s property. 
B, acting under this misconception, does not take dishonestly, and, 
therefore, does not commit theft. But A is guilty of abetting theft, 
and is liable to the same punishment as if B had committed theft. 

Explanation 4. — The abetment of an offence being 
an offence, the abetment of such an abetment is also 
an offence. 


Illustration. 

* * 
A instigates B to instigate C to murder Z. B accordingly insti- 
gates C to murder Z, and 0 commits that offence in consequence of 
B’s instigation. B is liable to be punished for his offence with the 
punishment for murder ; and as A instigated B to commit the 
offence, A is also liable to the same punishment. 

Explanation 5. — It is not necessary to fhe com- 
mission of the offence of abetment by conspiracy, 
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that the abettor should concert the offence with the 
person who commits it. It is sufficient if he engage 
in the conspiracy in pursuance of which the offence 
is committed. 


Illustration. 

A concerts with B a plan for poisoning Z. It is agreed that A 
shall administer the poison. B then explains the plan to C f men- 
tioning that a third person is to administer the poison, but without 
mentioning A’s name. C agrees to procure the poison, and procures 
and delivers it to B for the purpose of its being used in the manner 
explained. A administers the poison ; Z dies in consequence. Here, 
though A and C have not conspired together, yet C has been engaged 
in the conspiracy in pursuance of which Z has been murdered. 0 
has, therefore, committed the offence defined in this section, and is 
liable to the punishment for murder. 


109 - Whoever abets any offence shall the act 
abetted is c ommitted in consequence 
of the abetment^ and no express pro- 
vision is made by this Code for the 
punishment of such abetment, be 
punished with the punishment pro- 
vided for the offence. 


Punishment of 
aV t rruent if the act 
abetted is com- 
mitted in conse- 
quence, and where 
no express provi- 
sion is made for 
its punishment. 


The definition of offence under the amending Act XXVII of 1870 
(see s. 40, ante p. 25) now includes offences against special and local 
laws. It does not, however, include offences against the law of 
England. Therefore, where the principal offender is punishable 
only under that law, as, for instance, for an offence against the com- 
mon law committed on the High Seas, he is not punishablo under 
s 109 for the offence of conspiring in India to commit that offence. 
(7 Bomb. O.0. 116.) When the principal offender is punishable under 
a special English Statute, such Statute might perhaps be held to bo 
“a special law,” and, if so, he would be punishable for abetment 
of the offence in India. (See 7 Bomb. C.C. 118.) In the case of 
Elmstone and others who were indicted for having conspired in 
Bombay to cause the destruction of a vessel on the High Seas, the 
indictment being before the passing of Act XXI of 1870, it was held 
that they were not punishable under the Penal Code. Marks the 
principal offender waB convicted under 24 & 25 Viot. c. 97, s. 42. 
Elmstone was convicted as an accessory before the fact under 9 Geo. 
IV, c. 74, s. 7, which provides that the offence of the accessory may 
bo inquired of, tried, and determined by any Court which shall have 
jurisdiction to try the principal felon, in the same manner as if such 
offence had been committed at the same place as the principal felony, 
although such offence may have been committed on the High Seas'. 
(7 B$mb. C.C. 130.) 
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Except that the mistake has actually been made, (see 5 R. J. & F. 
215) I should have thought it unnecessary to point out that a person 
who has been convicted of an offence, as principal, c annot also be 
punished for abetting it. «*****. 

Explanation . — An act or offence is said to be 
committed in consequence of abetment, when it is 
committed in consequence of instigation, or in pur- 
suance of the conspiracy, or with the aid which 
constitutes the abetment. 


Illustrations. 

(a) A offers a bribe to B, a public servant, as a reward for show- 
ing A some favour in the exercise of B’s official functions. B accepts 
the bribe. A has abetted the offence defined in s. 161. 

( b ) A instigates B to give false evidence. B, in consequence of 
Ahe instigation, commits that offenoe. A is guilty of abetting that 
offence, and is liable to the same punishment as B. 

(c) A and B conspire to poison Z. A, in pursuance of the conspi- 
racy, procures the poison and delivers it to B in order that he muy 
administer it to Z. B, in pursuance of the conspiracy, administers 
the poison to Z in A’s absence and thereby causes Z’s death. Here, 
B is guilty of murder. A is guilty of abetting that offence by con- 
spiracy, and is liable to the punishment for murder. 


110 . ’Whoever abets the commission of an offence 
shall, if the person abetted does the 
abetment; 111 ?^ the act with a different intention orknow- 
doea°tEe aft^with kdg© f rom that of the abettor, be 
a different inten- punished with the punishment provided 
the*abettor^ a ^ of for the offence which would have been 
committed if th§~ act had been done 
with the intention or knowledge oi' the abettor, and 
with no other. 

See definition of offence, s. 40, ante p. 25. 


111 . When an act is abetted and a different act 
is done, the abettor is liable for the 
toVw^^nejw* act done in the same manner and to 
the same extent as if he had directly 
» a b e tted it ; provided the act done was 
proviso. a probable consequence of the abet- 
ment, and was committed under the 
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influence of the instigation, or with the aid or in 
pursuance of the conspiracy which constituted the 
abetment. 

r 


Illustrations. 

(a) A instigates a child to put poison into the food of Z, and 
gives him poison for that purpose. The child, in consequence of the 
instigation, by mistake puts the poison into the food oi Y, which is 
by the side of that of Z. Here, if the child was acting under the 
influence of A’s instigation, and the act done was under the circum- 
stances a probable consequence of the abetment, A is liable in the 
same manner, and to the same extent, as if he had instigated the 
child to put the poison into the food of Y. 

(b) A instigates B to burn Z’s house. B sets fire to the house, 
and at the same time commits theft of property there. A, though 
guilty of abetting the burning of the house, is n ot guil ty of abetting | 
the theft ; for the theft was a distinct act, and not a probable con- | 
sequence of the burning. 

(c) A instigates B and C to break into an inhabited house at mid- 
night for the purpose of robbery, and provides them with arms for 
that purpose. B and 0 break into the house, and being resisted by 
Z, one of the inmates, murder Z. Hero, if that murder was the pro- * 
bable consequence of the abetment, A is liable to the punishment 
provided for murder. 

See note to s. 34, ante p. 22. 

112. If the act for which the abettor is liable 
under the last preceding section is 
liable 5 ^ to* cumuta- committed in addition to the act abet- 

twe punishment ted, and constitutes, a distinct offence, 
for act done. the abettor is liable to punishment for 
each of the offences. 

See definition of offence, s. 40, ante p. 25. 

Illustration. 

A instigates B to resist by foroe a distress made by a public 
servant. B, in consequence, resists that 'distress. In offering the 
resistance, B voluntarily o&uses grievous hurt to the officer executing 
the distress. As B has committed both the offenoe of resisting the 
distress and the offence of voluntarily causing grievous hurt, B is 
i ■ punishment for both these offences ; ana if A knew that B 
was likely voluntarily to cause grievous hurt in resisting the distress, 
-a will also be liable to punishment for each of the offences. 

13 
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113. When an act is abetted with the intention 

Liability of abet- 
tor for an effect 
caused by the act 
abetted different 

from that intended sequence of the abetment causes a 
by the abettor. diffe rent effec t from that intended by 

the abettor, the abettor is liable for the effect 
caused, in the same manner and to the same extent 
as if he had abetted the fact with the intention of 
causing that effect, pro vided h e knew* that the act 
a betted was likely to cause that effecTT 

Illustration. 

A instigates B to canse grievous hurt to Z. B, in consequence of 
the instigation, causes grievous hurt to Z. Z dies in consequence. 
*Here, if A knew that the grievous hurt abetted was likely to cause 
death, A is liable to be punished with the punishment provided for 
murder. 


on the part of the abettor of causing 
a particular effect, and an act for 
which the abettor is liable in con- 


114 Whenever any person who, if absen t, 
' . would be liable to be punished as an 

when offence is abettor, is present when the act or 
committed. offence for which he would be punish- 

able in consequence of the abetment is committed, 
he shall be deemed to have c ommitted such act or 
offence. 


See definition of offence, s. 40, ante p. 25. 


In order that a person should be liable as an abettor, when absent, 
it must be shown that he had aided, instigated, or conspired towards 
the crime actually perpetrated, (s. 107.) Therefore, where grievous 
hurt was committed by some prisoners, while others merely stood by, 
and the evidence showed that the attack was unpremeditated, it was 
held that those who stood by might be punished aB abettors, for 
aiding in the act under s. 107, cl. 3, but could not be punished as 
principals under s. 114. For if they had been absent, they could not 
have been punished at all. (4 B.O.C.C.B. 27.) But qucgre, for if the 
prisoners were really aiding, then the act would have been the aot of 
all under s. 34 ( ante p. 22), and each would be liable aa if be had 
committed it himself. (See 4 Mad. H.C. Bui, 37,) 


115- Whoever abets the commission of an 



Abetment of an 
offence punish- 
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tran sport atio nf or offence be not committed in conse- 
ufe? 8 5 the ofFence queue© of tEe abetment, and no 
in consequence of express provision is made by this 
the abetment. Code for the punishment of such 
abetment, be punished with imprison- 
ment of either description for a term which may 
If an act which extend to seven years, and shall also 
causes harm be be l iable to a fine : and if any act 
quenoe m of COn th > e’ for which the abettor is liable in con- 
abetmeut. • sequence of the abetment, and which 

causes hurt to a ny person, is done, the abettor shall 
be liable to imprisonment of either description for a 
term which may extend to fourteen years, and shall 
also be liable to fine. 

See definition of offence, s. 40, ante p. 25. 


Illustration. 

A instigates B to murder Z. The offence is not committed. If B 
had murdered Z he would have been subject to the punishment of 
death or transportation for life. Therefore A is liable to imprison- 
ment for a term which may extend to seven years, and also to a fine ; 
and if any hurt be done to Z in consequence of the abetment, he will 
be liable to imprisonment for a term which may extend to fourteen 
years , and to fine. 


116 - 


Whoever abets an offence punishable with 
imprisonment shall, if that offence be 
noth committed in consequence of the 
abetment, and no express provision 
is made by this Code for the punish- 
ment of such abetment, be punished 
with imprisonment of any description 
provided for that offence, for a term which may 
extend to one-fourth part of the longest term pro- 
vided for that offence, or with such 
fine as ia_provide<L f or that offence, or 
with both : and if the qbettor or the 
on abette d is a public servant, 


Abetment of an 
ofFence punish- 
able with impri- 
sonment, if the 
ofFence be not 
committed in con- 
sequenoe of the 
abetmont. 


If 


the abettor 
°, r the person 
aoetted be a pub- 
ho servant whose 
duty it is to pre- 
vent the offence. 


pers< 

whos 


ose duty it is to prevent the com- 
mission 0 f such offence, the abettor shall be pun- 
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ished with imprisonm ent o f any description provided 
for that offence, for a term which may extend to 
one-half of the longest term provided for that 
offence, or with such fine as is provided for that 
offence or with both. 

* See definition of offence, s. 40, ante p. 25. 

Illustration*.-*' 1 * 

(а) A offers a bribe to B, a public servant, as a reward for showing 
A some favour in the exercise of B’s official functions. B refuses to 
accept the bribe, A is punishable under the sectiorfi 

(б) A instigates B to give false evidence. Here, if B does not 
give false evidence, A has nevertheless committed the offence defined 
in this section, and is punishable accordingly. 

(c) A, a police officer, whose duty it is to prevent robbery, abets 
Jhe commission of robbery. Here, though the robbery be not com- 
mitted, A is liable to one-half of the longest term of imprisonment 
provided for that offence, and also to fine. 

( d ) B abets the commission of a robbery by A, a police officer, 
whose duty is to prevent that offence. Here, though the robbery be 
not committed, B is liable to one-half of the longest term of imprison- 
ment provided for the offence of robbery, and also to fine. 

117 - Whoever abets the commission of an 

Abetting the offence by the public generally, or 
commission of an by any number or class of persons 
public, or by more exceeding ten, shall be punished with 
than ton persons, imprisonment of either description for 

a term which may extend to t hree years^ or with, 
fpe. or with both. 

See definition of offence, s. 40, ante p. 25. 

Illustration. 

A affixes in a public place a placard, instigating a sect consisting of 
more than teh members to meet at a certain time and place for the 
purpose of attacking the members of an adverse sect, while engaged 
in a procession. A has committed the offence defined in this section. 

This seotion does not apply to cases where each of the persons 
abetted commits a distinct and separate offence; e.g. t where the 
prisoner induced twelve coolies each to break his contract. (5 B.J. 
& P. 105.) 

The English law used to divide criminals into four classes, accord- 
ing to the manner in which they were connected with the act. Th®y 
were either principals in the first or seoond degree, or accessories 
before or after the fact. » 
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A principal in tbe first decree is defined to be, one who, either 
actually or constructively, is the immediate perpetrator of the crime. 
(Arch. 4.) 

A principal in the second degree is, one who is present, aiding and 
abetting, at the commission of the faot. (Ibid.) 

An accessory before the fact is he who, being absent at the time of 
the felony committed, doth yet procure, counsel, command, or abet 
another to commit a felony. (Arch. 71.) 

An accessory after the fact is one, who, knowing a felony to have 
been committed by another, receives, relieves, comforts, or assists the 
felon. (Arch. 10.) 

The case of principals is dealt with by ss. 34—38 ( a nte pp. 22 — 24.) 
Section 34 makes each responsible tor tno act ot all where the criminal 
act is done by several. Therefore, where several join in a gang rob- 
bery carried on with violence, each will be liable under s. 394, though 
only one actually did hurt. But the act so ascribed to each must be 
tbe joint act and not some special offence committed by one of the 
individuals. If several join in house-breaking, end one commits a 
rape in the house , this would not be the offence of any but those who 
ttctuallyaided him. And so, where an offence is made up of an 
and an intention , those who join in the same act will only be liable 
if they do it with the same intention, (ss. 35, 38.) But all those 
who join in any act will be liable for every result, which naturally 
flows fro m such an act. As, for instance, if a death, not m itself 
contemplated, were to result from a joint beating or a joint arson, 
(s. 39.) 

Under the English law, a person who induces an innocent person 
to commit a crime is considered not an abettor, but a principal in the 
first degree. (Arch. 4 ; Reg. v. Butcher, 28 L.J.M.C. 14 ; Bell 6.) 
Under the Code, however, he is ranged with abettors, (s. 107, 
Exp. 3.) 

There is nothing either in this Chapter or Chapter II which applies 
to accessories after the fact. All tbe sections refer to something done 
prior to or at the time of the commission of the act, not to assistance 
or concealment rendered after the crime is accomplished. This will 
be found in ss. 130, 136, 157, 212, 216, under the head Harbouring. 

A person is said to instigate another to an aot, when he actively 
suggests and stimulates him to the act, by any means or language 
direct or indirect, whether it take the form of express solicitation, or 
of hints, insinuation, or enoouragement. (Arch. 8.) But a mere 
acquiescence or permission does not amount to an instigation. 

“ Ah If A gays he will kill J. S. and B says you“may do your pleasure for me, 
tliis makes not B accessory.” (1 Hale 616.) 

Where the parties indicted as principal and abettor stand in the 
relation of master and servant, and where the acts of the latter are 
not in themselves unlawful, the guilt of each party will depend upon 
the knowledge and intention with which suoh acts were done. Where 
the keeper of a place of publio resort left his premises in the manage- 
meijit of a servant, and prostitutes were suffered to meet together 
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and remain there, contrary to law, it was ruled, that if the servant, 
in knowingly suffering the prostitutes to meet together and remain, 
was carrying out the orders of his master, the master was guilty as 
a principal and the servant as abetting. (Wilson v. Stewart, 32 
L.J.M.C. 198.) And so, the loading of his master’s gun by a servant 
might be an innocent or a guilty act, according as he thought his 
master was going to shoot a tiger or to commit a dacoity. 

There seems at first to be some contradiction between clause 2 of 
s. 107, and ss. 115 & 116. The former seems to imply that some 
abetments are only offences if something follows upon them ; the lat- 
ter that an abetment is an independent crime, irrespectively of 
ulterior results. I conceive that the legislature contemplated two 
sorts of abetment, active and inactive. A n active ffbetment, such aa 
i nstiga ti on., is jjj. itgftlf though 3lBfllfi ff^c omes pF it7 ^!But 

all IfiMW e abetment, as where a" person toTalcc T part in a 

conspira cy presseffu'pb n'him hy'otHers^Ifl. QjjJy some 

ovSr tract ■fBdone in consequence. * 

^ByTCnglisb law, "it is'Taid down that, if 

m “ A commands B to kill G. but before the execution thereof A repents and 
Countermands B, and yet B proceeds in the execution thereof, A is not acces- 
sory, for his consent continues not, and he gave timely countermand to B. But 
if A had repented, yet if B had not been actually countermanded before the 
fact committed, A has been accessory.” (1 Hale 618 ; 2 Hawk. P.C. 424.) 

This doctrine is contrary to the general principle of English law 
which will not Buffer a party who has once committed a crime to 
purge it by subsequent acts, as, for instance, in the case of theft, even 
by restitution. (Arch. 282.) No such exceptiou is hinted at in the 
Code, and I conceive the principle would De too dangerous in its 
application to render its introduction desirable. 

What is meant by the phrase 11 ille gal omiss ion.” which is men- 
tioned in s. 107, cl. 3, as one of the ways by which a person may abet 
an act P By English law a man does not become an accessory by 
mere non-feasance, as, for instance, withholding assistance which he 
had it in his power to give ; concealment of an intended crime of 
which he has information. (Arch. 8.) I do not imagine that the 
framers of the Code intended to alter this rule. It seems to me that 
the “ omission” must be one which has an active effect in bringing 
about the result ; that it must be one of the chain oP Tacts by which 
the orime is accomplished, and that it will not be sufficient if it is 
merely an omission to do something which might prevent the crime. 
For instance, if a servant were intentionally to leave a door unlocked, 
in order to facilitate the entrance of a burglar ; if a nurse were inten- 
tionally to refrain from giving a sick man his medicine, in order to 
hasten his death — these would be illegal omissions by which the 
crimes were aided. The mere passive assistance afforded by con- 
cealment of facts which might be disclosed is rendered punishable by 
bs. 118, 119 & 176. 

The concealment must tend, and be intended, to bring about or 
facilitate the crime : concealment of an offence after it has taken 
place is not of itself an abetment, (5 R.J. & P. 106 ; 4 B.A. Or. 7) 
though, coupled with other facts, it might be evidence of an abet- 
ment. 
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These remarks apply with still greater force to s. 107, cl. 3, Exp. 1, 
where the “ wilful which amounts to abetting must be 

of a material fact, which the party is bound to disclose, oy which 
something is volunt arily caused or procu red. The latter words point 
clearly to an active, and not merely a passive, part in the result 
arrived at. For instance, et witness at a trial who voluntarily con- 
cealed a material fact in pursuance of a conspiracy to get an innocent 
man executed, (see ss. 194 & 195) would be an abettor under this 
section. Accordingly, in England the balance of authority seems to 
be in favour of the position, that gi ving false evidenc e against an 
innocent man to procure his execution would be murder. (1 Russ. 687, 
notes g and h.) In Scotland, however, it is said that such a crime 
could only be punished as perjury or conspiracy. (Alison Orim. L. 73.) 
The case is exprelsly provided for in s. 194. 

Three different states of facts may arise after an abetment. First, 
no offence may be committed. In this case the offender is punishable 
under ss. 115 & 116 for the mere attempt to cause crime. Secondly, 
the very act at which the abetment aims may be committed, and will 
be punishable under ss. 109 & 110. Lastly, some act different, but 
naturally flowing from the act abetted, may be prepetrated, in which 
case the instigator will fall under the penalties of ss. Ill — 113. 

Section 113 may lead to d angerous laxity, unless the proper inter- 
pretation is put upon the concluding proviso. The law assumes that 
a man k nows and contemplates the natural result of his acts, and will 
nob permit him to escape the consequence of his acts Ey merely 
pleading ignorance. Such ignorance can at most amount to reck- 
lessn ess or indifference , which is no excuse. Take, for instauoe7fHe 
illustration in the text. If the grievous hurt instigated by A were 
the maiming of Z, under the effects of which he died, no Court of 
Justice could allow A to plead ignorance of this probability as render- 
ing his offence less than murder. (Arch. 537 ; Alison Crim. L. 3.) 
Ab Lord Justice Clerk laid down the law in one case in Scotland ; 
(Alison Crim. L. 4.) 

“This was an instance of absolute recklessness and utter indifference about 
the life of the sufferer ; and the law knows no difference between the guilt of 
such a case, and that of an intention to destroy.” 

Under Act XVIII of 1862, s. 29, “ abettors may be indicted and punished for 
abetting an offence which haB been committed in consequence of the abetment, 
notwithstanding the person who oommitted the offenoe shall not have been 
indicted or found guilty, or shall not be in custody or amenable to Justice, and 
eveiy abettor of an offence may be indioted, tried, and punished for the abet- 
ment as a substantial offenoe, and punished by any of Her Majesty’s Supreme 
(now High) Courts of Judicature, which would have power to try the abet- 
tor if he had oommitted the offenoe himself, either in the place in which he is 
guilty of the abetttieht,1f>r in the place in which any act shall have been com- 
mitted in pursuanoe of the abetment.” 

See also Or. P.O., s. 66. 


118 . Whoever, i ntending to facilitat e, or know- 
Co ing it tol)e likely that he will thereby 

fa»ign tp a co mmit facilitate the commission of an offence 
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abie^th e death S or punishable with deaths or transpor t- 
transportation for qjtion jjpr fife , voluntarily conceals, by 
life ' any act or illegal omission, the exist- 

ence of a design to commit such offence, or makes 
any representation which he knows to be false 
If the offence be respecting such design shall, if that 
committed. offence be committed, be punished 

with imprisonment of either descriptio n for a term 
which may extend to seven yea rs, or, if the offence 
if the offence be n °t committed, with imprisonment 
not committed. of either description for a term which 
may extend to t hree years ; and, in either case, shall 
also be liable to dne.~ 


Illustration. 

A, knowing that dacoity is about to be committed at B, falsely 
informs the Magistrate that a dacoity is about to be committed at 0, 
a place in an opposite direction, and thereby misleads the Magistrate 
with intent to facilitate the commission of the offence. The dacoity 
is committed at B in pursuance of the design. A is punishable under 
the section. 


A public servant 
concealing a de- 
sign to commit an 
offence which it is 
his duty to pre- 
vent. 


119 . Whoever, being a public servant, intending 
to facilitate or knowing it to be likely 
that he will thereby facilitate the com- 
mission of an offence, the commission 
of which it is his duty as such public 
servant to prevent, voluntarily con- 
ceals, by any act or illegal omission, the existence 
of a design to commit such offence, or makes any 
representation which he knows to be false respecting 
such design, shall, i f the offence (^committ ed. be 
if the offence be punished witTTnnprisoiiinent of any 
committed. description pro vided for the offenc e, 

for a term which may extend to one-half o^ the 
longest term of such imprisonment^ or with suck 

if the offence bo fine ^ is provided for that offence, 
p^ishabie with or with both ; or if the offence be 
eat 5 punishable with death or transport- 

ation for life, with imprisonment of either description 
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for a term which may ext end to ten year s ; or, if 
if the offenoe be the offence be not committed, shall 
not committed. b e p un i s hed wi3i imprisonment of 
any description provided for the offence, for a 
term which may extend to ( one-fourfrh part | of 
the longest term of such imprisonment, or 
with such fine as is provided for the offence, or 
with both. 


• Illustration. 

A, an officer of Police, being legally bound to give information of 
all designs to commit robbery which may come to his knowledge, 
and knowing that B designs to commit robbery, omits to give such 
jntorination, with intent to facilitate the commission of that offence. 
Hero A has by an illegal omissiou concealed the existence of B\s 
design, and is liable to punishment according to the provision of 
this section. 


Concoaling a 
design to commit 
an offence punish- 
able with impri- 
sonment. 


If tlio offcnco bo 
committed. 


120 - Whoever intending to facilitate or knowing 
it to be likely that he will thereby 
facilitate the commission of an offence 
punishable with imprisonment, volun- 
tarily conceals, by any act or illegal 
omission, the existence of a design to 
commit such offence, or makes any 
repi^esentation which he knows to be 
false respecting such design, shall, if the offence be 
committed, be punished with imprisonment of the 
description provided for the offence, for a term which 
may extend to lone-fourthj and, i f the offence be no t 
„ , , committed, to one-ei^bth, ofthelonsrest 

term of such imprisonment, or with 
such fine as is provided for the offence, or with both. 

There seems a good deal of confusion in the conception of these 
two sections, and, with one exception, it seems difficult to see the 
difference between the offence aimed at and that of abetting. The 
facts stated in the illustration to s. X 1 tt clearly amounted to an act by 
which the doing of the dacoity was intentionally aided, and therefore 
ciiiue expressly under the definition given iu s. 107- Should the 
offence be punished with seven years' imprisonment under s. li.8, or 
with transportation for life under s. 109 ? The real force of the 
actions will arise in the cases- alluded to (ante p. 92) under s. 107, 
where there is no aotive aid given, but m erely passive conc ealment. 

~ ^ 14 
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These will present no difficulty where there is a positive mis-state- 
ment, as, for instance, where a villager, knowing that his neighbour 
had started off on a gang robbery, should give false answers to the 
Police as to the man’s absence from home, the cause of it, the direc- 
tion he had taken, the fact of his being armed, or the like. But what 
will be the law, where he simply abstains from giving information 
which is in his power P This must come under the words “ illegal 
omission.” Now, according to English law, the mere omission to 
give information is only illegal in the case of treason or felony. This 
was known by the term misprision, and is defined by Lord Hale (vol. 1, 
374) as being “ when a person knows of a treason or felony, though no 
party or consenter to it, and doth not reveal it in convenient time.” 
There was no such offence as misprision of a misdemeanour. This 
distinction is not, however, maintained in the present Code, which 
applies to the concealment of all offences, except those which are 
merely punishable with fine. See also s. 123, post p. 113. 

It is probable, however, that the word “ illegal” is intended to draw 
the distinction between cases in which an omission of this nature 
might be lawful, and those in which it might not. It could hardly be 
contended that a party who hears of an intended robbery is bound to 
start off to a distance in search of the Police, in the heat of the day, 
or the darkness of night, or to the neglect of pressing business. Nor 
is a person bound to burry off to communicate an intended crime, of 
which he has been informed, but upon evidence which he sees reason 
to doubt. No definite rule can be laid down, but it is clear that in all 
such cases the certainty of the information, the amount of belief 
reposed in it, the emergency of the occasion, and the facility for com- 
municating the design to those who would be able to avert it, muBt all 
be taken into consideration. The circumstances must almost be such 
as to render the party accused an accomplice in the gnilt of the 
principal offenders. 

Accordingly, in a case where several prisoners were convicted of 
murder, and the fifth prisoner who was the wife of the murdered man 
was indicted under b. 118, it appearing that she knew of the intention , 
to murder her husband, and designedly refrained from warning him, 
with the intention that his death should follow, the conviction was ' 
supported by the Madras High Court. (Referred trial 30 of 1868.) 

The Code is stricter in its penalties upon public servants (s. 119) 
who conceal any offence which it is their duty to prevent. In this 
case every o mission is illegal, and justly so, because every such 
omission is a airecTBreach of the duty whioh they are paid to perform. 
It must be observed, however, that this section only applies in refer- 
ence to offences which it was their *• d ^fcy rh such public servants to 
p reyed It would be no part of the duty of a revenue officer or 
judicial subordinate to prevent a riot, nor of a Police Constable to 
see to the accuracy of the village accounts. 

Under s. 8J) of the Cr. P.C., it is enacted that “ every person aware 
of thg commission of any offence made punishable onder ss, 121, 121A, 
122, 128, 124, 124 A, 125, 126, 130, 302—304, 388, 392—399, 402, 
435, 436, 449, 450, 456 — 460 of the Indian Penal Code, shall, in the 
absence of reasonable excuse, the burthen of proving whioh shall lie 
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upon each person, give information of the same to the nearest Police 
Officer or Magistrate.” See also Cr. P.C., s. 90, poet note to s. 182. 

Section 89, it will be observed, refers to crimes actually perpe - 
trate d. whereas the sections previously under consideration relate to 
offences contemplated, but not committed. 


CHAPTER VI. 

OF OFFENCES AGAINST THE STATE. 

121 - Whoever wages war against the Que en, or 
attempts to wage such war, br abets! 
Waging fOr^atj the waging of such war, shall be 
abetting punished with d eath, or transpo rtation v 
£>*&&£ for life, and shall forfeit all his pro- 
perty. - r ~ 

Illustrations. 

{a) A joins an insurrection against the Queen. A has committed 
the offence defined in this section. 

(6) A in India abets an insurrection against the Queen’s Govern- 
ment of Ceylon by Bending arms to the insurgents. A is guilty of 
abetting the waging of war against the Queen. 

121A. Whoever, within or without British India, 
conspires to commit any of the offences 
coi^mit pi offencea punishable by section one hundred 
?rm bUbySeo - an d twenty -one, or to deprive the 
Queen of the sovereignty of British 
India or of any part thereof, or conspires to overawe, 
by means of criminal force or the show of criminal 
force, the Government of India or any Local Govern- 
ment, shall be punished with transportation for life 
or any shorter term, or with imprisonment of either 
description which may extend to ten years. 

“ Explanation . — To constitute a conspiracy under 
this section, it is not necessary that any act or illegal 
omission shall take place in pursuance thereof.” (Act 
XXVII of 1870, s. 4.) 
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The first word of s. 121 is general, — whoever wages war, — with- 
out any distinction as to British subjects, or otherwise. Upon this 
the Commissioners remark, 2nd Report, 1847, § 13, 

“ The Statuto of treason is not more specific than this chapter of the Code 
iu regard to the persons subject to its provisions. It says simply, ‘ If a man do 
levy war against our lord the king in his realm,’ as the Code says, ‘whoever 
wages war,’ & o. The laws of a particular nation or country cannot be applied 
to any persons, but such as owe allegianoe to the Government of the country ; 
which allegiance is either perpetual, as m the case of a subject by birth or 
naturalisation, oi temporary, asm the case of a foreigner residing in the county. 
They are applicable of course to all such as then owe allegiance to the Govern- 
ment, whether as subjects or foreigners, excepl as excepted by reservations or 
limitations. Tiie specification proposed by Mr. Hamilton would exclude 
foreigners resident in the country. Now, when foreigners Miter the country it 
is supposed that they do so, only upon this last condition, that they bo subject 
to the laws.” 

The offence of waging war under a. 121 is the same as that which 
in the English Statute of Treasons — 25 Edw. Til, st. 5, c. 2 — was 
staled levying war. No specified number of persons is necessary to 
guiibtitute the offence; three or four will constitute it as fully as a 
thousand. (Arch. G28.) Though, of course, the smallness of the 
numbers would be more important as a matter of evidence, for the 
purpose of negativing any treasonable design. Nor is it necessary to 
show that there was any of the usual pageantry ot war, such as mili- 
tary weapons, banners, or drums, or any regular consultation before 
the rising. (Foster 208.) The possession of arms is indeed spoken 
of as one of the elements in the offence, but this 1 conceive is also 
merely a matter oi evidence. Numbers sufficiently overwhelming 
would make arms unnecessary, or ensure their being speedily ob- 
tained. Nor is it necessary that any blows should actually be dealt. 
“ Listing and marching are sufficient overt acts, without coming to a 
battle.” (Foster 218.) 

The mere fact of an armed assembly meeting and marching, or 
even fighting, will not, of itself, constitute a waging war. It must 
be by some public and premeditated plan, for some public and 
general purpose. The law upon this point cannot be better laid 
down than in the words of the Statute ot Edw\ 111, which was declar- 
atory of the Common Law upon the point, as explained by Mr. 
Justice Foster. His commentary deserves especial remark from 
the circumstance that it was accepted as being the authoritative 
exposition of the law, by the late Lord Campbell, when Attorney- 
General and prosecuting for the Crown in a case of High Treason. 
(Frost’s case, ‘J C. & P. 141.) 

“The true criterion, therefore, in all these cases is, Qu o anim o did the 
parties assemble ? For if tho assembly be upon account of some privato 
quarrel, or to take revenge on particular persons, the Statuto of Treasons hath 
already determined that point in favour of tho subject.” “If," saiththo 
Statute, “ any man ride armed openly, or secretly with men of arms against 
‘any other to slay or to rob him, or to take and keep him till he make fine foi 
‘his deliverance, it is not the mind of the King nor his Council, that in such 
‘case it shall be judged treason; but it Bhall be judged felony or trespass 
‘ according to the law of the land of old time used, and aoOordiug as the case 
‘requireth. ” 

“Tho words of tho first clauso descriptive of the offenoe, ‘If any man ride 
armed o]x<nly or secretly with men of arms,’ did, in the langungo of those 
times, mean nothing less than the assembling bodies of men, friends, tenants, 
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or dependants, armed and arrayed in a warlike manner in order to effect some . 
purpose or other by dint of numbers and superior strength ; and yet these 
assemblies so armed and arrayed, if drawn together for purposes of a private 
nature, were not deemed treasonable.” 

“Though the Statute mentioneth only the cases of assembling to kill, rob, or 
imprison, yet these, put as they are by way of example only, will not exclude 
others which may be brought witlun the same rule ; for the reBtrospeciive clause 
providoth, that if in such case or other like it hath been adjudged. What are 
the other like cases? All cases of the like private nature are, I apprehend, 
within the reason and equity of the act. The case of the Earls of Gloucester 
ami Hereford, and many other cases cited by Hale, some before the Statuto of 
Treasons, and others after it, — those assemblies, though attended many of them 
with bloodshed and with the ordinary apparatus of war, were not holden to be 
tieasonable assemblies ; for they were not, in construction of law, raised against 
the King or his Kojal Majesty, but for purposes of a private personal nature." 

“Upon the same principle and within the leason and equity of the Statute, 
risings to maintain a private claim of right, or to destroy particular enclosures, 
or to remove nuisances, which affected or were thought to affect in point of 
inter* st the parties assembled for those purposes, or to break prisons in order 
to lcloaso paiticulnr persons without any other circumstances of aggravation, 
have not been holden to amount to levying war within the Statute.” 

“And upon the same principle and within the same equity of the Statute, 

I think it was very rightly holden by five of the Judges, that a rising of tho 
weavers in and nbout Loudon to destroy all engine-looms, machines which 
enable those of the trade who made use of them to unelerscll those who had 
them not, did not amount to levying war within the Statute ; though great 
on Lagoa were edmmitted on that occasion, not only in London but in the 
adjacent countries, and the magistrates and peace officers were resisted and 
athontod.” 

“For those Judges considered the whole affnir merely as a private (juarrel 
between men of the same trade about tho use of a particular engine, which 
those concerned in the rising thought detrimental to them. Five of the Judges 
indeed weio of a different opinion; but the Attorney-General thought proper 
to proceed against tho defendants as for a riot only.” 

“But every insurrection which in judgment of law is intended against the 
person of the King, be it to dethrone or imprison him, or to oblige him to alter 
his measures of Government, or to remove evil councillors from about him, 
these risings all amount to levying war within the Statute, whether attended 
with the pomp and circumstances of open war or not ; and every conspiracy to 
levy war for these purposes, though not treason within the clause of levying 
war, is yet an overt act within the other clause of compassing tho King’s death. 
For these pui poses cannot be affected by numbers and open force without 
manifest danger to his person.” 

“ Insurrections in order to throw down all inclosures, to niter the established 
law, to change religion, to enhance the pries of all labour, or to open all 
prisons— all usings in order to effect these innovations of a public and goncral 
concern by an armed force are, in construction of law, high treason, within 
tlio clause of levying war ; for though they arc not levelled at the person of 
flic King, they are against his Royal . M ajesty ; and, besides, they have a direct 
tendency to dissolve all the bonds ofsbciety, and to destroy all property and all 

'vcrnruent too, by numbers and an armed force. Insurrections likewise for 
i cdreHbing national grievances, or for the expulsion of foreigners in general, or 
mused of any single nation living hero under the protection of tho King, or for 
the reformation of real or imaginary evils of a public nature and in which the 
insurgents have no special interest — risiugs to effect these ends by foroe and 
nuinbi rs are, by construction of law, within the class of levying war ; for they 
are lev ollod at tho King’s Crown and Boyal Dignity.” (Foster 208 — 211.) 

And, so, the Indian Law Commissioners say, in their 2nd Report. 
J8t7, § 10, referring to, and agreeing with the view of the English 
1 Mininal Law Commissioners. 
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“In another place the Commissioners say, * the terms of the Statute seem 
naturally to import a levying of war by one, who, thromny off the duty of 
aUtffiance, arrays himself in open deflanofe of his Sovereign in like manner and 
by the like means as a foreign enemy would do, having gained footing within 
tne realm.' So, also, we oonoeive the terms ‘ waging war against the Govern- 
ment' naturally import a person arraying himself iu defiance of the Government, 
in like manner and by like means as a foreign enemy would do.” 

In a case which is charged as being the offence of waging war, the 
prisoners are not bound of necessity to show what was the object and 
meaning of the acts done. The onus rests upon the prosecution, not 
only to make out the facts, but the motives which constitute the 
offence. (Beg. v. Frost, 9 C. & P. 129.) These will in general be easily 
ascertained, since the language and acts of those engaged in the same 
common enterprise will all be admissible for the general purpose of 
showing the object and character of the assembly. Accordingly, in 
the case of Beg. v. Hunt, (5 B. & A. 566) where Hunt and others wero 
indicted for unlawfully meeting together for the purpose of exciting 
disaffection, it was held that resolutions proposed at a former meet- 
ing at which he had presided, were admissible as showing the inten- 
tion of those who assembled at the second meeting, both having 
avowedly the same object. The meeting in question was attended by 
large bodies of men who came from a distance, marching in regular 
military order, and it was held to be admissible evidence of the char- 
acter and intention of the meeting, to Bhow that within two days of 
the same considerable numbers of men were seen training and drill- 
ing before day-break, at a place from whioh one of these bodies had 
come to the meeting ; and that on their discovering the persons who 
saw them they ill-treated them, and forced one of them to swear never 
to be a King’s man again. Also, that it was admissible evidence for 
the same purpose to show, that another body of men in their progress 
to the meeting, in passing the house of the person who had been so 
ill-treated, exhibited their disapprobation of his conduct by hissing. 
And inscriptions, and devices on banners and flags, displayed at a 
meeting were held to be admissible evidence for the same purpose. 
See, also, the Indian Evidence Act, 1872, s. 10. 

According to the English law of evidence, 

“ There must be two witnesses to prove the treason, both of them to the same 
o vert act , or one of them to one, and the other of them to another overt act, 
o f the same tr eason ; unless the defendant shall willingly, without violence, 
cohiess the same And if the jury do not give credit to both witnesses, the 
defendant shall be acquitted. But one witness is sutfioiont to prove a col- 
lateral fact ; as, that the defendant is a natural born subject, or the like. 
(Arch. 627. ) 

But under the Indian Evidence Act, 1872, s. 134, 

“No particular number of witnesses shall in any case bo required for the 
proof of any faot.” 

I presume that this section is intended to do away with the rule of 
English law as to the minimum evidence required on charges of high 
treason and perjury. If so, however, the language is not very accu- 
rate. An English jury in either of the above cases is not tola toaia* 
believe the fact spoken to by only one witness, but is informed that 
something more than such proof of the fact is required before they 
can be. allowed to convict of the crime. 
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The evidence of an accomplice does not require corroboration, as a 
matter of law, (Indian Ev. Act, 1872, s. 133) though it is desirable as 
a matter of precaution. (1 R.O.C.CJ.R. 78; 4 Mad. H.C. Rul. 7; 3 
Bomb. C.C. 37 ; 3 B.A.Cr. 66 ; 6 Bomb. C.C. 57.) The confession of 
a co-prisoner is neither in itself sufficient to sustain a conviction, nor 
can it be accepted as corroborative of the evidence of an accomplice, 
where such corroboration is deemed necessary. (I Mad. L.R. 163; 
1 Bomb. L.R. 475.) 


122 - Whoever collects men, arms, or ammunition, 
or otherwise prepares to wage war, 
•with the intention of either waging or 
being prepared to wage war against 
the Queen, shall be punished with 
transportation for life or imprisonment 
of either description for a term not exceeding ten 
years, and shall forfeit all his property. 


Collecting arms, 
&c , with the in- 
tention of waging 
war against the 
Queen 


123 - Whoever by any act, or by any illegal omis- 
sion, conceals the existence of a design 
intenTto facfiitato to wage war against the Queen, in- 
a design to wage tending by such concealment to facili- 
tate, or knowing it to be likely that 
such concealment will facilitate, the waging of such 
war, shall be punished with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine. 


124 - Whoever with the intention of inducing or 
compelling the Governor-General of 
\ cufor-G e nfe ra*, India, or the Governor of any Presi- 
with er iStent io ti dency, or a Lieutenant-Governor, or 
compel or restrain a Member of the Council of the Go- 
nny lawM power! vernor- General of India, or of the 
Council of any Presidency, to exercise 
or refrain from exercising in any manner any of the 
lawful powers of such Govern or-Genei*al, Governor, 
Lieutenant-Governor, or Member of Council, assaults, 
or wrongfully restrains, or attempts wrongfully to 
restrain, or overawes by means of criminal force 01 
the show of criminal force, or attempts so to over- 
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awe, such Governor-General, Governor, Lieutenant- 
Governor, or Member of Council, shall be punished 
with imprisonment of either description for a term s 
which may extend to seven } r ears, and shall also be 
. liable to fine. 

124A. Whoever by words, either spoken or in- 
tended to be read, or by signs, or by 
fc“ 8 dlsaf visible representation, t or otherwise, 
excites or attempts to excite feelings 
of disaffection to the Government established by law 
in British India, shall be punished with transport- 
ation for life or for any term, to which fine may be 
- added, or with imprisonment fora term -which may 
extend to three years, to which fine may be added, 
or with fine. 

Explanation . — Such a disapprobation of the mea- 
sures of the Government as is compatible with a 
disposition to render obedience to the lawful autho- 
rity of the Government, and to support the lawful 
authority of the Government against unlawful at- 
tempts to subvert or resist that authority, is not 
disaffection. Therefore, the making of comments on 
the measmres of the Government, with the intention 
of exciting only this species of disapprobation, is not 
an offence within this clause. (Act XXVII of 1870, 
s. 5. See ss. 13 k 14, post p. 116.) 

125* Whoever wages war against the Govern- 
waging war ment of any Asiatic power in alliance 

t? c ain wOT m A aiit or at P eace the Queen, or at- 
ancc P(W with n the tempts to wage such war, or abets the 
Queon * waging of such war, shall be punished 

with transportation for life, to which fine may be 
added ; or with imprisonment of either description 
for a term which may extend to seven years, to 
which fine may be added ; or with fine. 
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126 . Whoever commits dep redat ion, or makes 
Committing d.- preparations to commit depredation, 
predation on the on the territories of any power in alii- 
power at peace ance or at peace with the Queen, shall 
with the Queen. b e punished with imprisonment of 

either description for a term which may extend to 
seven years, and shall also be liable to fine and to 
forfeiture of any property used, or intended to be 
used, in committing such depredation, or acquired 
by such depredation. 


127 - Whoever receives any property knowing 
the same to have been taken in the 
commission of any of the offences men- 
tioned in Sections 125 and 126, shall 
be punished with imprisonment of 
either description for a term which 
may extend to seven years, and shall also be liable 
to fine and to forfeiture of the property so received. 


128 . 


Receiving pro- 
pel ty taken by 
war or depreda- 
tion mentioned in 
Sections 125 and 
12G. 


Whoever, being a public servant, and 
having the custody of any State Pri- 
soner or Prisoner of War, voluntarily 
allows such prisoner to escape from 
any place in which such prisoner is 
confined, shall be punished with trans- 
portation for life, or imprisonment of either descrip- 
tion for a term which may extend to ten years, and 
shall also be liable to fine. 


Public servant 
volunta rily allow- 
ing Prisoner of 
Skate or War in 
his custody to 
esoape. 


129 . Whoever, being apublic servant, and having 
the custody of any State Prisoner or 
Prisoner of War, negligently suffers 
such prisoner to escape from any place 
of confinement, in which such prisoner 
is confined, shall be punished with 
simple imprisonment for a term which may extend 
to ttiree years, and shall also be liable to fine. 

15 


Public servant 
negl igently -s uffer, 
inif Prisoner of 
State or War in 
hn oustody to 
escape. 
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According to English law it would seem that the mere fact of an 
escape is primd facie evidence of negligence on the part of the 
keeper. For it is his duty to keep the prisoner B&fely. (Arch. 690.) 
But this may be negatived on the part of the defendant by showing 
force, or other circum stan ces which rebut the presumption. No 
presumption, however, can be raised from the mere fact of an escape 
that it was voluntarily permitted, or that it was knowingly aided or 
. assisted, and express evidenoe must be brought to this effect if any 
conviction under s. 123 or 130 iB desired. 

130- Whoever knowingly aids or assists any 
State Prisoner or Prisoner of War in 
eiweMuing^^f escaping from lawful cifetody, or res- 
harbouring such cues or attempts to rescue any such 

prisoner. . , * . * _ 

prisoner, or harbours or conceals any 
such prisoner, who has escaped from lawful custody, 
4 >r offers or attempts to offer any resistance to the 
recapture of such prisoner, shall be punished with 
transportation for life, or with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine. 

Explanation . — A State Prisoner or Prisoner of 
War who is permitted to be at large on his parole 
within certain limits in British India, is said to 
escape from lawful custody if he goes beyond the 
limits within which he is allowed to be at large. 

Charges under this chapter except s. 127 are not to be entertained 
by any Court, unless ordered or authorized by Government or by 
some Officer empowered by the Governor-General in Council to order 
or authorize such prosecution, or unless instituted by the Advocate- 
General. (Cr. P.C., s. 465 ; Act X of 1875, s. 131.) 

The following chapters of the Bame Code, namely, IV (General 
Exceptions), V (Of Abetment), andXXHI (Of Attempts to commit 
Offences) shall apply to offences punishable under the said ss» 121A, 
294A A 804A, and the said Chapters IV and V shall apply to offences 
punishable under the said ss. 124A A 225A. (Act XXYlI of 1870, 
b. 13.) 

No charge of an offence punishable under s. 121 A or 124A shall 
be entertained by any Court unless the prosecution be entertained 
by order of, or under authority from, the local Government. (Act 
XXVII of 1870, s. 14.) 
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CHAPTER VII. 

OF OFFENCES RELATING TO THE 
ARMY AND NAYY. 


131. Whoever abets the committing of mutiny 
Abetting mu- by an officer, soldier, or sailor inTtbe 
Army or Navy of the Queen, or 
saSor or soldier * attempts to seduce any such officer, 
from his duty. so ldier, or sailor from his allegiance or 
his duty, shall be punished with transportation for 
life, or with imprisonment of either description for a 
term which may extend to ten years, and shall also 
be liable to fine. 


Explanation . — In this section, the words 4 officer’ 
and ‘soldier* include any person subject to the Articles 
of War for the better Government of Her Majesty’s 
Army, or to the Articles of War contained in Act 
No. V of 1869. (Act XXVII of 1870, & 6.) 


132. Whoever abets the committing of mutiny 
by an officer, soldier, or sailor in the 
mutiny' u Army or Navy of the Queen, shall, if 
committed in 66A- \l mu tiny be committed in consequence 
of that abetment, be punished with 
dea^fr or with transportation for life, or imprisonment 
oF either description for a term which may extend to 
ten years, and shall also be liable to fine. 


133. Whoever abets an assault by an officer, 
soldier, or sailor in the Army or Navy 
awauitbyieoidier of the Queen, on any superior officer 
TOperio" 7m£r being in the execution of his office, 
when in th» exe- shall be punished with imprisonment 
cu on of his office. ^ e ither description for a term which 

may extend to three years, and shall also be liable 
to fine. 
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134 . Whoever abets an assault by an officer, 
soldier, or sailor in the Army or Navy 
J°f the Queen, on any superior officer 
gamins eommit- (being in the execution of his office, 
shall, if such assault be committed in 
consequence of that abetment, be punished with 
imprisonment of either description for a term which 
may extend to seveh years, and shall also be liable 
to fine. 


135 . Whoever abets the desertion of any officer, 

Abetment of the s °ldier, or sailor in the Army or Navy 
desertion of a »o° of the Queen, shall be punished with 
dier or *«iior. imprisonment of either description for 

a term which may extend to two years, or with fine, 
or with both. 


136 * Whoever, except as hereinafter excepted, 
^rbouring a knowing or having reason to believe 
deverter. that an 0 ffi ce r, soldier, or sailor, in the 

Army or Navy of the Queen, has deserted, harbours 
such officer, soldier, or sailor, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

Exception . — This provision does not extend to the 
case in which the harbour is given by a wife to her 
husband. 

137 . The master or person in charge of a mer- 
chant vessel, on board of which any 

ce«Jed ei o^bo£rd deserter fr° m the Army or Navy of 
merchant ve»sei the Queen is conce aled. sh all, though 
genceof ignorant of such conceaIment, beTiable 

to a penalty not exceeding 1 five hu n- 
dred Rupees, if he might have known of such~cbn- 
cealment, but for some neglect of his duty as such , 
master or person in charge, or but for some want of 
discipline on board of the vessel. 
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138 Whoever abets what he knows to be an 
act of insubordination by an officer, 
onnsubo^inatfon soldier, or sailor in the Army or Navy 
wUor. B ° ldiei ° r the Queen, shall, if such act of 
insubordination be committed in con- 
sequence of that abetment, be punished with impri- 
sonment of either description for a term which may 
extend to si x month s, or with fine, or with both. 

139. No*person subject to any Articles of War 

for the Army or Navy of the Queen, 
or for' any part of such Army or 

under tSbOode^ 0 Nav y> is subject to punishment tfmter 
this Code for any of the offences 
defined in this Chapter. 

140. Whoever, not being a soldier in the 

Military or Naval service of the 
dressoi^* soldier. 0 Queen, wears any garb, or carries 
any token resembling any garb or 
token used by such a soldier, with the intention 
that it may be believed that he is such a soldier, 
shall be punished with imprisonment of either 
description for a term which may extend to three 
months, or with fine which may extend to live 
hundred Rupees, or with both. 

CHAPTER VIII. 

OF OFFENCES AGAINST THE PUBLIC 
TRANQUILLITY. 

141. An assembly of five or more persons is 

designated an “unlawful assembly,” 
Bembiy! awful “ if the c ommo n object of the persons 
composing that assembly, is— 
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ment of India, or the Government of any Presi- 
dency, or any Lieutenant-Governor, or any Public 
Servant in the exercise of the lawful power of such 
Public Servant ; or, 

Second . — To resist the execution of any law, or of 
any legal process ; or, 

Third . — To commit any mischief or criminal tres- 
pass, or other offence (see s. 40, ante p. 25); or, 

Fourth . — By means of criminal forc§, or show of 
criminal force to any person, t o take or obtain p os- 
session^ any property, or to deprive any person oF 
tte enjoyment of a right of way, or of the use of 
water or other incorporeal right of which he is in 
possession or enjoyment, o r to enforce any rig ht or_ 
su pposed right; o r, 

Fifth . — By means of criminal force, or show of 
criminal force, to compel any person to do what he 
is not legally bound to do, or to omit to do what he 
is legally entitled to do. 

Explanation . — An assembly which was not un- 
lawful when it assembled, may subsequently become 
an unlawful assembly. 


142. Whoever, being aware of facts which 

Being a member render any assembly an unlawful 
of an unlawful aa- as'sembly, intentionally joins that 
y ’ assembly, or continues uf it, is said to 

be a member of an unlawful assembly. 

143. Whoever is a member of an unlawful 

assembly shall be punished with irn- 
TmkbmmL prisonment of either description for a 
term which may extend to six months, or with fine, 
or with both. 


Resistance by a number of persons to an attempt to search » honse, 
which was being made by an officer who had not the written autho- 
rity for that purpose prescribed by Act X of 1873, 8. 878 is not punish* 
able under this section. (7 N.W.F. 209.) 
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144. Whoever being armed with any deadly 
weapon, or with anything which, 
iftwM m8 &s a semMy used as a weapon of offence, is likely 
dlZawwlmon** 7 to cause death, is a member of an 
unlawful assembly, shall be punished 
with imprisonment of either description for a term 
which may extend to two years, or with fine, or 
with both. 


145* Whoever joins or continues in an unlawful 
joinin or con- assembly, knowing that such unlaw- 
tinuijig m an un- ful assembly has been commanded *in 

km>wiiig a t'hS bl it the manner prescribed by law to 
hasbeencommand- disperse, shall be punished with im- 
pnsonment of either description tor 
a term which may extend to two years, or with fine, 
or with both. 


“ A Magistrate or officer in charge of a Police Station may command any un- 
lawful assembly, or any assembly of five or more persons, likely to cause a dis- 
turbance of the public peace, to disperse, and it shall thereupon be the duty of 
the members of such unlawful assembly to disperse accordingly. 1 ' (Or. P.C., 
s. 480.) On failure to do so, the Magistrate is authorised to use military^ force 


to compel them to disperse. (Gr. P 

146* Whenever (ft 


BB. 481 k 482.) 


For ce used by 
one member In 
prowtftion of 
common object. 


ceusjusecTby an 
ac 


orce or violence! 

unlawful assembly, or fjy^any mem* 
ber thereof, in prosecution of the; 
common object of such assembly, 
every member of such assembly is 
guilty of the offence of rioting. 

147. Whoever is guilty of rioting shall be 
punished with imprisonment of either 
Punishment for description for a term which may 
noting. extend to two years, or with fine, 

or with both. 


148. Whoever is guilty of rioting, being armed 
Rioting, an&ed with a weapon, or with auy- 

de ‘ dl,F thing which, uiecT as a weapon, of 
offence, is likely to cause death, shall 
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be punished with imprisonment of either description 
for a term which may extend to three years, or with 
fine, or with both. 

The offence of noting, committed by persons armed with deadly 
weapons, under s. 148, is a different offence from that of stabbing a 
person on whose premises the rioting takes place, and the latter 
offence may be punished separately under s. 324. (3 R.C.C.O.R. 34.) 

149- If an offence is committed byjaftiy .member 
of an unlawful assembly" m prose- 
cution of the common object of that 
assembly, or such as Hie members of 
that assembly knew to be li kely , to 
be committed in prosecution oFthat 
object, every person who, at the time 
of the committing of that offence,- is a member of 
the same assembly, is guilty of that offence. 

A number of persons went together to eject a man from a piece of 
land, the title of which was in dispute. Upon a vigorous resistance 
being made, one of the party, who was armed with a gun, fired at and 
killed the resisting person. It was held that he was guilty of mur- 
der, but that the^other members of the unlawful assembly Ware not 
guilty of murderWlder b. 149, the act of killing being sudden and 
unpremeditat^Land therefore not being either the common object of 
the assembly, act which the other members of the assembly 

must have known “ to be likely to be committed in the prosecution of 
that object ” (11 B.L.R. 347.) 


Every member 
of an unlawful 
assembly to be 
deemed guilty of 
any offence com- 
mitted in prose- 
cution of common 
object. 


It is evident that the question in this case was purely one of fact. 
Where a number of persons go out to commit a violent act, armed 
with weapons of a deadly nature, and determined to overcome resist- 
ance by force, it would be quite open to the Court or to a Jury to 
come to the conclusion that they knew it was likely that those wea- 
pons would be used with a deadly result. If so, when the result 
happened, each member of the party would be guilty, o f murder. In 
the particular instance, from all the facts of the case.ltie Majority of 
lihe Judges arrived at an opposite conclusion. But the decision can- 
sot be taken as binding other Judges to decide even a similar case in 
<he B&me way. See also post p. 126. 


15& Whoever hires or engages or employs, or 
promotes or connives at the hiring 
engagement, or employment of any 



RIOTING AND UNLAWFUL ASSEMBLY. 


121 


person to join or become a member of 
fciy- any unlawful assembly, shall be pun- 

ishable as a member of such unlawful 
assembly, and for any offence which may be com- 
mitted by any such person as a member of such 
unlawful assembly, in pursuance of such hiring, 
engagement, or employment, in the same manner as 
if he had been a member of such unlawful assembly, 
or himself had committed such offence. 


151. Whoever knowingly joins or continues in 
any assembly of five or more persons 
in^o?™ut\numg lately to cause a disturbance of the 
mauy assembly of public peace, after such assembly has 
sons after it has been lawfully commanded to disperse, 
ti C disper^ raauded shall be punished with imprisonment 
of either description for a term which 
may extend to six months, or with fine, or with both. 


See Cr. P.C , s 480, ante p. 121. 

Explanation . — If the assembly is an unlawful 
assembly within the meaning of Section 141, the 
offender will be punishable under Section 145. 

152. Whoever assaults or threatens to assault, 
or obstructs or attempts to obstruct, 
ohttruTtlngpubhS any public servant in the discharge of 

I“uV riot r' hjgJimj L.ag. such . £uhlic servant in 
endeavouring to disperse an unlawful 
assembly, or to suppress a riot or affray, or uses, or 
threatens or attempts to use, criminal force to such 
■public servant, shall be punished with imprisonment 
of either description for a term which may extend 
to three years, or with fine, or with both. 


153. Whoever malignantly or wantonly, by 

Wantonly giving doin g an y thin g which is ille g al - g|7 eS 

provocation, with provocation to any person, intending 
•ntcnt to oau.o Qx j- now j n g it to be likely that such 

16 
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committed! 08 b ® provocation will cause the offence of 
rioting to be committed, shall, if the 
offence of rioting be committed in consequence of 
such provocation, be punished with imprisonment 
of either description for a term which may extend 
if not commit- to one year, or with fine, or with 
both ; and if the offence of rioting 
be not committed, with imprisonment of either 
description for a term which may extend to six 
months, or with fine, or with both. 

154 Whenever any u nlawful ass embly or riot 
takes place, the o wner or occupier of 
owner or occu- the land upon whicli such unlawful 
which an unlaw- assembly is held or such riot is com- 
held. aB8embly " mitted, and any person having or 
claiming an interest in such land, 
shall be punishable with fine not exceeding one 
t hous and Rupees, if he or his age nt or m anager 
knowing that such offence is being or has been 
committed, or having reason to believe it is likely 
to be committed, do not give the earliest notice 
thereof in his or their power to the principal officer 
at the nearest Police station, and do not, in the 
case of his or their having reason to believe that ic 
was about to be committed, use all lawful means 
in his or their power to prevent it, and, in the event 
of its taking place, do not use all lawful means in 
his or their power to disperse or suppress the riot 
or unlawful assembly. 

/155. Whenever a riot is committed for the 
Liability «t benefit or on behalf of any person 
'V rto ° u who is the owner or occupier of any 
committed. land respecting which such riot takes 
place, or who claims any interest in such land, or 
in the subject of any dispute which gave rise to the 
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riot, or who has accepted or derived any benefit 
therefrom, such person shall be punishable with 
fine, if he or his agent or manager, naving reason to 
Selieve that such riot was likely to be committed, 
or that the unlawful assembly by which such riot 
was committed was likely to be held, shall not 
respectively use all lawful means in his or their 
power to prevent such assembly or riot from taking 
place, and for suppressing and dispersing the same. 

156. Whenever a riot is committed for the 
Liability of benefit or on behalf of any person who 

agent of owner or i s the owner or occupier of any land 
benefit a riot is respecting which such riot takes 
committed. place, or who claims any interest in 

such land, or in the subject of any dispute which 
gave rise to the riot, or who has accepted or derived 
any benefit therefrom, t he agent or manager of such 
person shall be punishable with tine, it J sufch agent 
or manager, having reason to believe that such riot 
was likely to be committed, or that the unlawful 
assembly by which such riot was committed was 
likely to be held, shall not use all lawful means in 
his power to prevent such riot or assembly from 
taking place, and for suppressing and dispersing 
the same. 

157. Whoever harbours, receives, or assembles 

in any house or premises in his occu- 
BonabiJSiferTn pation or charge, or under his con- 
jniawfui assem- ti*ol, any persons, knowing that such 

persons have been hired, engaged, or 
employed, or are about to be hired, engaged, or 
employed, to join or become members of an unlawful 
assembly, shall be punished with imprisonment ol 
either description for a term which may extend tc 
six months or with fine, or with both. 
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158. Whoever is engaged' or hired, or offers or 
, A attempts to be hired or engaged, to do 
take part in an or assist in doing any of the acts 
biy or liit. asB€m ' specified in Section 141, shall be 
punished with imprisonment of either 
description for a term which may extend t2 ti? 
months, or with fine, or with both; and whoever 

Or to go armed. so engaged or hired as afore- 

said, goes armed, or engages or offers 
to go armed, with any deadly weapon* or with any 
thing which, used as a weapon of offence, is likely 
to cause death, shall be punished with imprisonment 
of either description for a term which may extend 
*to two years, or with fine, or with both. 


159. When t w o or more persons, by fighting, 

in a p ublic plac e/ disturb the ( public 
Affray. peace, they are said to “commit an 

affray.” 

160. Whoever commits an affray shall be punish- 

ed with imprisonment of either 
committing affrays description for a term which may 
extend to one month,, or with fine 
which may extend to one hundred Rupees, or with 
both. 

Unlawful assemblies, as defined in s. 141, may cither aim at the 
accomplishment of public or of private ends. Where the object in 
view is of a public character, the difference between such an assembly 
and a waging of war under b. 121 may be a very narrow one. What- 
ever amounts to a threat of force, to be employed at some indefinite 
futur e perio d, will, as I understand the section, be an unlawful aSTOW 
bl But if the object is to carry out the design of the assembly bj 
an immediate exercise of force, this would amount to a waging of war, 
Suppose, for instance, that during the progress of someoBffoxioiu 
acheme of taxation through the Legislative Council, crowd® were tc 
assemble every day to hoot the members supposed to be in favour oi 
it, or monster processions were to parade the streets as an exbibitior 
of the numbers of those opposed to the plan, this would constitute 
au unlawful assembly. But if the prooessions were to force their waj 
into the Council itself, for the purpose of then and there compellinf 
the Abandonment of the measure, this would be an actual waging oi 
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war. And so it was laid down by Lord Mansfield in the case of the 
Gordon riots, where he stated to the jury, 

“That it was tho unanimous opinion of the Court, that an attempt, by 
intimidation aud violenoe, to force the repeal of a law, was a levying war 
ngainst the king, and high treason.” (Reg. v. Gordon, Dong. 592.) 

It must not, however, be supposed that mere numbers will make an 
assembly unlawful where the object is to procure some public result. 
The question will always be, what aro the means by which it is pro- 
posed that the object should be brought about F Public meetings for 
r.ho purpose of eliciting, declaring, or altering public opinion upon any 
State matter are perfectly lawful. Where such meetings are for the 
purpose of petiticyiing, they have the additional sanction of the Bill 
of Rights (1 Win. & M st. 2, c. 2),m which it is expressly laid down, 

“ That it is tbe right of the subjects to petition the king, and that nil com- 
mitments and prosecutions for such petitioning are illegal.” 

But where such meetings, under the cloak of public discussion or 
petitioning, aro really used and intended as exhibitions of physical 
force, for the purpose of overawing and intimidating those whose 
conduct they canvass, they will be illegal. The series of monster 
meetings whicty were convened by O’Connell throughout Ireland in 
loH for the purpose of carrying the repeal of the Union may servo 
as an instance. 

A very common instance of unlawful assembly is that of tumul- 
tuous meetings, which from the private character of their objects can- 
not rise to a waging war. For instance, a caste procession, marching 
in an insulting and defiant manner through streets inhabited by 
another caste, so as to provoke angry passions, or excite to a breach 
of the peace. And so, in times of scarcity, assemblies held to discuss 
the conduct of the merchants in demanding high prices, or of the 
Government in refusing remissions of revenue, might become unlaw- 
ful, not from the mere opinions expressed, but from their tendency 
to end in violence. Accordingly, it has been ruled that, 

“Auy meeting, assembled under such circumstances as, according to the 
opinion of rational and firm men, are likely to produce danger to the tran- 
quillity and peace of the neighbourhood, is an unlawful assembly : and in 
yawing this question, the jury should take into their consideration the waj 
in which the meetings were held, the hour at which they met, and the lan 
guage used by the persons assembled, and by tbose who addressed them , 
and then consider whether firm and rational men, having their families and 
property there, would have reasonable ground to fear a breach of tho peace, 
as the alarm must not merely be such as would frighten any foolish or timid 
person, but must bo suoh at would alarm persons of reasonable firmness and 
courage.” (2 Russ. 388.) 

' * All persons who join an assembly of this kind, disregarding its probabh 
effect, and the alarm and consternation which are likely to ensue, and al 
who give countenance and support to it, are criminal parties.” (Ibid.) 

Clause 4, s. 141, applies equally whether the possession is sough 
for under colour of title or without it, and whether the right whicl 
,s asserted is a valid or invalid oue, The object of the clause is th< 
same as that of the old English Statute 5 Bic. II, st. 1, c. 7, agains 
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forcible entries, and is to prevent breaches of the peace, by compelling 
every one who asserts rights, which may be contested, to do so under 
the authority of law. 

Upon this Statute it has been held, that in order to make an entry 
forcible, 

“It seems clear that it ought to be accompanied with some oiroumstances 
' of actual violence or terror : and, therefore, that on entry whioh had no other 
force than suoh as is implied by the law in every trespass whatsoever, is 
not within the Statute.” (1 Hawk. 500.) 

I conceive that the same principle is expressly pointed to through- 
out s. 141 by the epithet “ criminal” qualifying force. It must be 
force used, or intended to be used, for the purpose of overcoming 
resistance, by causing fear, injury, or annoyance, (s. 350.) Accord- 
ingly, Mr. Serjeant Hawkins says, (1 Hawk. 501.) 

“It is to be observed, that wherever a man, either by bis behaviour or 
speech, at the time of his entry, gives thoBo who are in possession of the 
tenements which he claims just cause to fear that he will do them some 
Hodily hurt, if they will not give way to him, his entry is esteemed forcible, 
wheth er he cause such a terror by carrying with him an unusual number of 
servants, or by avowing himself in such a manner as plainly indicates a 
design to back his pretensions by force, or by actually thieatening to lull, 
maim, or beat those who shall continue in possession, or by giving out such 
speeches as plainly imply a purpose of using force against those who shall make 
any resistance.” 

Where the defendants, Ryots of a portion of a Zemindary sold in 
execution of a decree of a Civil Court, reaped and carried away their 
crops despite the purchaser’s people, and refused to allow the pur- 
chaser’s people to seal and mark grain which had been reaped, and 
the ryots were assembled in Buch numbers and so armed that nothing 
could be done against them, it was held by the Madras High Court 
that the acts of the defendants did not amount to an offence under 
s. 141 of the Penal Code. The Judges said, 

“ The High Court are of opinion that the acts of the defendants did not fall 
within either clause 3, 4, or 5 of s. 141. The common purpose was not to 
commit any offence, such as, for instance. under s. 424 of the Penal Code, for 
apparently there was a bond fide claim of right, and the out-turn of the crop 
having been openly ascertained, the purchaser can be put to no loss or diffi- 
culty m recovering the amount that may be due to him upon the share of the 
orop to which he may hereafter be found entitled under his purchase. Bo that 
there is no ground for saying that the crop was carried away with any invent to 
defraud. Further, the defendants were in possession of the crops and grain 
which were the property of them or of some of them, and if any one was 
seeking to enforce a right or a supposed right, it was the purchaser and his 
agents, and what the defendants did was, by show of foroe, to proteot their 
own possession end prevent the purchaser from enforcing his supposed right.” 
(4 Mad. H.C. Bui. 65.) 

Assuming, however, that the purchaser had the right which he was 
prevented from enforcing, it seems pretty clear that the defendants 
were, by means of oriminal foroe, compelling him to omit to do what 
he was legally entitled to do, and that their conduct came under 
cl. 5 of s. 141. Their conduct also was a forcible assertion of their 
supposed right to carry away their crops, and, therefore, came 
under cl. 4. Accordingly, in a later case, some defendants had been 
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convioted of rioting under s. 147 for stopping a procession. On 
appeal the Assistant Magistrate, though crediting the fact of the 
defendants having interrupted the procession, reversed the con- 
viction on the ground that the defendants had a right to stop the 
procession as it was a nuisance. The High Court were “ clearly of 
opinion that the order of the Assistant Magistrate was wrong in law ; 
the act of the defendants, in assembling and forcibly preventing a 
procession on the ground that they had a right to do so because it 
was a nuisance or annoyance to them or to their community, was an 
act clearly falling within cl. 4 of s. 141 of the Penal Code. (5 Mad. 
H.C. Rul. 6 ; 7 Ibid. 35.) 

The force or violence which is necessary to render the members of 
an unlawful asseihbly guilty of rioting must be some act done “ in 
prosecution of the common object of such assembly.” (s. 146.) For 
instance, a gathering of riots to prevent a revenue officer from dis- 
training would be an unlawful assembly under s. 141, cl. 5, and if any 
one of them were to beat the officer, or rescue the goods seized, this 
would be a riot, for which every one of the resisting party would be 
liable, even though he took no part in such act. And, justly so, for 
the countenance and assistance of those who committed no violence 
rendered possible the conduct of those who actually committed it. 
But it a fight were to spring up between two of the persons unlaw- 
fully assembled, this would only make them individually responsible, 
and not convert the assembly into a riot. (5 N.W.P. 208.) 

Not only the object primarily intended, but everything which 
naturally or necessarily follows from the prosecution of that object, 
will be considered to have been contemplated by those who take part 
in it, and they will be held responsible for it. (s. 149.) And so 
according to English law, 

“ If several persons combined for an unlawful purpose, or for a purpose to be 
carried into effect by unlawful means— particularly if it be carried into effect 
notwithstanding any opposition that may be offered against it— and one of them, 
in the prosecution of it, kill a man, it is murder in all who are present, whether 
they actually aid or abet or not, provided the death were caused by the act of 
some one of the party in the course of hiB endeavours to effect the common 
object of the assembly. But the act must be the result of the oonfederaoy ; for 
if several are out for the purpose of committing a felony, and upon alarm and 
pursuit run different ways, and one of them kill a pursuer to avoid being taken, 
the others are not to be considered as principals in that offence,*' (Arch. 120) 
and see ante note to s. 34, p. 22. 

Accordingly, when it appeared that a number of persons united 
together for the abduction of a woman, that they came around, and 
that one of their number struok down and killed a woman who 
resisted the abduction, the blow being inflicted with a weapon similar 
to that with whioh they were all armed, it was held that all those 
who were members of the unlawful assembly at the time were guilty 
of the killing. (4 B.L.R. Appx. 47.) 

A large body of men, belonging to one faction, waylaid another 
body of men belonging to another faction, and a fight ensued, in the 
course of which a member of the first-named faotion was wounded, 
aud retired to the side of the road, taking no further active part in 
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the affray. After his retirement a member of the second faction was 
killed. It was held by Norman, J. f whose opinion as that of Senior 
Judge prevailed against the dissent of E. Jackson, J., that the 
wounded* man had ceased to be a member of the unlawful assembly 
and could not be convioted of the murder under s. 149. The Court 
said that he probably had no longer the same common object as the 
members of thd^unlawful assembly from which he separated himself. 
It did not appear that he continued to urge on the others. He was 
apparently solely occupied by his own sufferings. It was plain that 
he was no longer co-operating with the others, and he had notr the 
power to prevent or check the violence of the others, as he might 
have had, if he had continued with them. (3 B.A. Cr. 1.) 

The essence of an affray (s. 159) consists in tie publicity of the 
place and the disturbance of the public peace ; and, therefore, a 
quarrel among several persons in a private room, where there is no 
one to be injured but themselves, will only amount to an assault 
and battery by each. (1 Russ. 406.) 

“ It is no ground for a total remission of sentence that a party engaged in an 
"affray was not the aggressing party ; though the Court in awarding punishment 
may admit the circumstances to opeiate in mitigation of punishment.” (1 M, 
Dig. 124, § C3 ; 3 Ibid. 105, § 4.) 

Just as the opposite state of facts will go in aggravation. (3 M. 
Dig. 105, § 3.) 

I understand the above dictum only to apply to cases where the 
party assailed was not forced into the affray in actual self-defence. 
There are many cases of insult, and even slight personal violence, 
which would not compel a forcible resistance, and if, in such a case, 
retaliation brought on an affray, both would be culpable, though not 
in equal degrees. But where the affray arose out of a boundary 
dispute between the villages of K. and A., in which several persons 
were killed and wounded, the F. U. held that, as the villagers of A. 
had, in the first instance, endeavoured to settle the dispute by treaty, 
and had throughout the affray acted on the defensive, they were en- 
titled to an acquittal. (3 M. Dig, 117, § 89.) See 3 R.C.C.C.R. 
ante p. 88. 

There is one case in which a party can never justify an affray into 
which he has been led, and that is, whero it has arisen in resistance 
to a professedly legal process. Accordingly, parties have been sen- 
tenced where they bad resisted a distress, which in one case was 
'tawful, but irregularly levied, and in another was fraudulent from 
the very first. Because the party always has his remedy in a Court 
of Justice, and respect for the law requires that that which claims to 
be done under its authority should be set aside only by legal means, 
and submitted to till it is set aside. (1 M. Dig. 128, § 62; 3 Ibid. 
105, § 2.) 

And so it is expressly enacted by s. 99, tb&t the right of private 
defence does not exist in such cases. (See poet, note to s. 300, 
Exception 1.) 

After conviction of any person charged with rioting, assault, or other 
breach of the peace, or with abetting the same, or with assembling 
armed men, or taking other unlawful measures with the evident inten- 



BRIBERY 'AND CORRUPTION. 


129 


tion of'Committing the same, the Court, by which he is convicted or 
finally sentenced, may order him to enter into recognizances to keep 
the peace, for a period not exceeding one year if the sentenoe is passed 
by a Magistrate, and three years if by a Session Court. - (Cr. P.C., 
s. 489; Act X of 1875, s. 140.) And in default of finding secnrity, 
where such is required in addition to the party’s ^wn recognizance, 
then the offender may be kept in custody for tne same period. (Ibid., 
s. 490 ; Act X of 1875, s. 141.) Where, however, a Magistrate thinks 
it necessary to bind a person beyond the term of one year, he may, 
before the expiration of the year, refer the case to the Sessions Court, 
which may authorise him to bind over, or, in default of security, to 
imprison the party for a further period of one year. (Ibid., s. 499.) 


CHAPTER IX. 

OF OFFENCES BY OR RELATING TO 
PUBLIC SERVANTS. 


161 . 


/ 

/ Public servant 
taking a gratilica- 
tion other than le- 
gal remuneration, 
in respect of an 
offioial act. 


Whoever being, or expecting to be a public 
servant, accepts or obtains, or agrees 
to accept or attempts to obtain from 
any person, for himself or for any other 
person, any gratification whatever, 
other than legal remuneration, as a 
motive or^reward for doing © t forbeari ng to do any 
official act, orTor showing or forbearing to show in 
the exercise of his official functions, favor or disfavor 
to any person, or for rendering or attempting to ren- 
der any service or disservice to any person, with the 
Legislative or Executive Government of India, or 
with the Government of any Presidency, or with any 
Lieutenant-Governor or with any public servant, as 
such, shall be punished with imprisonment of either 
description for a term which may extend to three 
years, or with fine, or with both. 

Explanations . — “ Expecting to be a public ser- 
vant.” If a person not expecting to be in office obtains 
a gratification by deceiving others into a belief that 

17 
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he is about to be in office, and that he will then serve 
them, he may be guilty of cheating, but he is not 
guilty of the offence defined in this section. 

“ Gratification/’ The word “ gratification” is not 
restricted to pecuniary gratifications, or to gratifica- 
tions estimable in money. 

“ Legal remuneration.” The words “ legal remu- 
neration” are not restricted to remuneration which 
a public servant can lawfully demand, but include 
all remuneration which he is permitted by the 
Government which he serves to accept. 

*" “ A motive or reward for doing.” A person who 
receives a gratification as a motive for doing what 
he does n ot, intend to do, or as a reward for doing 
what he has" no t done, comes within these words. 

Tlhi8traiion8. 

(a) A, a Moonsiff, obtains from Z, a banker, a situation in Z'a 
Bank for A’s brother, as a reward to A for deciding a case in favor 
of Z. A has committed the offence defined in this section. 

y*(6) A, holding the office of Resident at the Court of a subsidiary 
jpower, accepts a lakh of Rupees from the Minister of that power. It 
'does not appear that A accepted this sum as a motive or reward for 
doing or forbearing to do any particular official act, or for rendering 
or attempting to render any particular service to that power with the 
British Government. But it does appear that A accepted the sum 
as a motive or reward for generally showing favor in the exercise of 
his official functions to that power. A has committed the offence 
defined in this section. 

(e) A, a public servant, induces Z erroneously to believe that A*s 
influence with the Government haa obtained a title for Z, and thua 
induces Z to give A money aa a reward for this service. A has com- 
mitted the offence defined in this section. 

A The offence constituted by this section consists simplv in the act 
//of receiving a bribe, or that which is intended as a bribe, although 
noth ing-il legal is done, or nothing is illegally omitted in consequence. 
The receipt of a present from the friends of a prisoner, who was sen- 
tenced to be hung the next hour, would still be criminal, if taken as 
a motive or reward for doing or forbearing to do any official act, for 
which a reward cannot lawfully be taken. Of course it must be taJCtn 
with this view. It will not be necessary that the person who receives 
the present should intend to carry out the purpose for whioh it » 
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given. If it is given with corrupt intention, and he receives and 
appropriates it, knowing of that intention, the offence is complete. 
Indeed, the presumption of guilty knowledge would be so great that 
it is hardly possible to conceive a case in which a public official could 
innocently take any present from n person who was mixed up in any 
public business connected with his department. Under b. 165 the 
mere fact of accepting presents amounts to an offence, independently 
of the motive of either giver or receiver. 

To guard against the vexatious prosecutions which might arise out 
of this and similar clauses, it is provided by the Cr. P.O., s. 466 and 
Act X of 1875, a. 132, that 

“A charge of a^ offence committed by a public servant in his capacity as 
such public servant; of which any Judge, or any public servant not re moveable 
from nis offioe without the sanction of Government, is accused as such Judge or 
other public servant, shall not be entertained against such Judge or public 
servant, except with the sanction or under the direction of the Local Govern- 
ment, or of Rome officer empowered by the Local Government, or of some Court 
or other authority to which such Judge oi public servant is subordinate, and 
whose power so to sanction or direct such pi execution the Local Government 
shall not think fit to limit or reserve. No such Judge or public servant shall 
be prosecuted for any act purporting to be done by him in the discharge of his 
duty, unless with the sanction of Government. The sanction must be given 
before the commencement of the proceedings/’ 

The words 11 not reraoveable from office without the sanction of 
Government” only apply to the preceding words “ any public ser- 
vant.” Therefore, a District Moonsiff cannot be prosecuted on any 
complaint made against him as a Judge without sanction under this 
section. (6 Mad. H.C. Rul. 22.) 

“The above section by implication vests in the Court or authority to whom 
the Judge or public servant not removeable, Ac., is subordinate, the power of 
sanctioning or directing such prosecution. It does not say that the Government 
must give the power, but that it shall exist unless limited or reserved. Every 
Court or authority, therefore, has it unless there is a limitation.” (See 7 Bomb. 
C.C. 64, aocord.) “There is no provision that the sanction must be in writing. 
It is, no doubt, very desirable that such Bauction or direction should be put in 
writing and attached to the record, but it is by no means legally imperative.” 
(Per Holloway, J., 7 Mad. H.C. 58 ; Ibid.*182.) 

In the same case, where no_ formal sanction had been given, but 
where the case was investigated and committed for trial by the Head 
Assistant Magistrate, who was competent to sanction the proceed- 
ings, it was said by the Bame learned Judge, (7 Mao. H.C. 59.) 

“If the question had arisen, and it had appeared, as the fact is, that the 
prosecution was conducted before tho very authority to whom the sub-magis- 
trate was immediately subordinate, wc should probably have had no difficulty 
in determining that there wore both sanction and direction. If there had not 
been sanction, it does not follow that the objection could have availed the pri- 
soner after trial and decision. The objection is not one going to the root of the 
Court’s jurisdiction, but something (like notice of notion in certain civil cases) 
needed to justify a Court in going on, and preventing it from going on if the 
objection ib taken. There are objections which prevail ipso jure others ope 
<vccptionis. Moreover, there are many objections which can bo of avail only if 
taken in duo time. In a celebrated case (Reg. v. Frost, 9 0. & P. 129 — 187) the 
distinction came out very prominently.” 

This on inion was pronounced upon the corresponding Section (167) 
of the old Criminal Procedure Act, which did not contain the words 
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now inserted in s. 466, that “ the sanction must be given before the 
commencement of the proceedings.” These words seem to negative 
the legality of an implied and still more of a retrospective sanction. 
They require as a condition precedent to trial, the express consider- 
ation and determination of the question, whether, assuming the 
defendant to have committed an offence, it is still advisable that he 
should be indicted for it. It is obvious that many cases might arise 
’ in which this question should be answered in the negative. If so, 
in the case of certain acts committed by public servants, two elements 
would be necessary to create liability to punishment; first, the 
committal of a technical offence ; secondly, the opinion of his superior 
that the offence was one for which it was politic that he should be 
tried. The absence of either of these elements would Beem to be au 
objection after trial as much as before. With regard, too, to the 
latter part of the dictum, which was not necessary for the determin- 
ation of the case, the learned Judge appears not to have been aware 
that the High Court of Bombay had, upon the same Section (167), 
expressly decided that a conviction which took place after sanction, 
but which was founded upon evidence taken before sanotion, was 
Dad ; on the ground that the Court had no jurisdiction to cause the 
attendance of the accused, or to take any evidence against him until 
sanction was obtained. (7 Bomb. H.C.U.C. 61.) 

“The Looal Government may limit the person by whom and the manner in 
which the prosecution is to be conducted, and may specify the Court before 
which the trial is to be held.” (Cr. F.C., s. 46C.) 

Where the Local Government limits its sanction by directions as 
to the person by whom, and the manner in which a charge is to be 
preferred, these directions must be strictly carried out, and the Court 
cannot entertain charges preferred by any other person, or in ariy 
other manner. (8 Bomb. C.O. 32.) 


162- Whoever accepts or obtains, or agrees to 
accept or attempts to obtain, from ar*3 r 
fi C atio“ g in ovdtr, person, for himself or for any other 
&°SEl!£"to 1 i£ Person, any gratification whatever as 
SSfvaht a p “ b116 a mo ^ ve or reward for inducing, by 
8er ^' corrupt or illegal means, an y public 

seryant to do orTolorbear to do any' official actTor 
m the exercise of the official functions of such public 
servant to show favor or disfavor to any person, or 
to render, or attempt to render any service or 
dissgrvice to any person with the Legislative or 
Executive Government of India, or with the Govern- 
ment of any Presidency or with any Lieutenant- 
Governor, or with any public servant, as such, shall 
be punished with imprisonment of either description 
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for a term which may extend to three years, or with 
fine, or with both. 


Taking a gratifi- 
cation for the ex- 
ercise of persog^l 
i nfluen ce witn a 
public servant. 


163 Whoever accepts or obtains, or agrees to 
accept or attempts to obtain, from any 
person, for himself or for any other 
person, any gratification whatever, as 
a motive or reward for inducing, by the 
exercise of personal influenc e^ any pub- 
lic s ervant t6 do or to forbear to do any omcialact, 
dr in the exercise of the official functions of such pub- 
lio servant to show favor or disfavor to any person, 
or to render or attempt to render any service or dis- 
service to any person with the Legislative or Execu- 
tive Government of India, or with the Government 
of any Presidency, or with any public servant, as 
touch, shall be punished with simple imprisonment 
for a term which may extend to one year, or with 
fine, or with both. 


Illustration. 


An ad voca te who receives a fee for arguing a cause before a Judge ; 
a person who receives pay for arranging and correcting a memorial 
addressed to Government, setting forth the services and claims of the 
memorialist; a paid agent for a condemned criminal, who lays before 
the Government statements tending to show that the condemnation 
was unjust — are not within this section, inasmuch as they do not 
exercise or profess to exercise personal iufluonce. 


164 - Whoever, being a public servant, in respect 
Punishment for °f whom either of the ottV nces defined 
abetment by pub- \xx the last two preceding sections is 
offences above de- committed, abe ts tqe otienc e. shall be 
faned punished with imprisonment of either 

description for a term which may extend to three 
years, or with fine, or with both. 


Illustration. 

A is a public servant. B, A’s wife, reoeives a present as a motive 
for Soliciting A to give an office to a particular person. A abets her 
doing go, a is punishable with imprisonment for a term not exceed- 
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iojjj one year, or with fine, or with both. A is punishable with im- 
prisonment for a term which may extend to three years, or with fine, 
or with both. 

165 . 


Public servant 
obtaining any va- 
l uable thjf tg, with- 
oucSonsmeratiou, 
from person con- 
cerned in any pro- 
ceeding or business 
transacted by such 
public servant. 


Whoever, being a public servant, accepts 
or obtains, or agrees to accept or 
attempts to obtain, for himself or for 
any other person, any valuable thing, 
without consideration, or for a consi- [1 
deration which he knows to be inade- 
quate, from any perstn whom he 
knows to have been, or to be, or to be 
likely to be concerned in any proceeding or business 
transacted, or about to be transacted by such public 
servant, or having any connection with the official 
functions of himself or of any public servant to 
whom he is subordinate, or from any person whom 
he knows to be interested in or related to the person 
so concerned, shall be punished with simple im- 
prisonment for a term which may extend to two 
years, or with fine, or with both. 

Illustrations. 


(а) A, a Collector, hires a house of Z, who has a settlement case 
pending before him. It is agreed that A shall pay fifty Rupees a 
month, the house being such that, if the bargain were made in good 
faith, A would be required to pay two hundred Rupees a month. A 
has obtained a valuable thing from Z without adequate consideration. 

(б) A, a Judge, buys of Z, who has a cause pending in A’s Court, 

Government Promissory Notes at a discount, when they are selling 
in the market at a premium. A has obtained a valuable tjiing from 
Z without adequate consideration. 1 

(c) Z 7 s brother is apprehended and taken before A, a Atagistrate, 
on a charge of perjury. A sells to Z Bhares in a bank at a premium 
when they are selling in the market at a discount. Z pays A for the 
Bhares accordingly. The money so obtained by A is a valuable thing 
obtained by him without adequate consideration. 

By Stafc. 13 Geo. Ill, c. 63, ss. 23*-25 & 33 Geo. Ill, c. 52, s. 62, 
the receiving of gifts by the Governor-General, or any member of 
the Council of Fort William, or of any of the Judges of the Supreme 
Court of Calcutta, or bv any person holding any office under the 
Crown, or the East India Company is forbidden, and is punishable 
as extortion, and as a misdemeanour at law. But this is not to 
vent lawyers, physicians, or chaplains from accepting proles* 
tees ana rewards. " 


CORRUPT BREACH OF DUTY. 


135 


166 . Whoever, being a public servant, knowingly 
aervant disobeys an y direction of the law as 
dis^bejitfg 86 ™- to the way in which he is to conduct 
^Kth° u / .himself as such public servant, i ntend - 
cauae injury to Ui ng to cause, or knowing it to be likel y 
any person. t hat he will, bv such disobedien ce, ( 
cause injury to any person, shall be punished with 
simple imprisonment for a term which may extend to 
one year, or with fine, or with both. 

Illustration. 


A, being an officer directed by law to take property in execution, in 
order to satisfy a decree pronounced in Z'r favor by a Court of Justice, 
knowingly disobeys that direction of law, with the knowledge that he 
is likely thereby to cause injury to Z. 4 has committed the offence 
defined in this section. 


/ 

/ Tublic servant 
framing an incor- 
rect document 
with intent to 
cause injury. 


// 167 - .Whoever, being a public servant, and being, 
as such public servant, charged with 
the preparation or translation of any 
document, frames or translates that 
document in a manner which he knows 
or believes to be incorrect, intending thereby to 
cause, or knowing it to be likely that he may there- 
by cause injury to any person, shall be punished with 
imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 


Sections 162 & 163 only apply to cases where the party who is 
to exercise corrupt or undue influence does so for a co nsidera tion, 
obtained from a third person. If he does so without receiving any 
gratification, to serve his own private interests or for the benefit of 
another, whether voluntarily or upon solicitation, no offence will have 
been committed under these sections. If guilty at all, he can only 
be guilty as an abettor. It will follow, therefore, that if the act done 
is not an offence in the public servant, it is no offence in the person 
who instigates him to it. Hence, a person who of his own accord, or, 
without being himself bribed, offers any gratification whatever to a 
public servant will be punishable as an abettor of the offence in s. 161. 
So, if being in any way connected with the official functions of a 
public servant, he induces him to accept anything for an inadequate 
consideration, he will have abetted the offence in s. 165. But it is no 
offenqe in a publio servant to yield to mere personal influence, not 
accompanied by what is styled in a. 161 a gratification, Unless by bq 
doing he transgresses s, 166, or 217. 
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Hence, if the friend of a party to a civil suit were by personal 
influence to induce a Moonsiff to give judgment against the defendant 
contrary to his own conviction, the Moonsiff would be guilty under 
s. 166, and the party who persuaded him would be guilty as an abettor. 
So, if the successful solicitations were addressed to a Sessions Judge, 
who acquitted a prisoner in consequence, the Judge will be guilty 
under s. 217, and the person who exercised influence as an abettor. 
But the exercise of or yielding to personal influence in the disposal of 
patronage, the conferring of rewards for service, the granting of 
contracts or the like, would be no offence in either of the parties 
concerned. If, however, the relative were to resort to threats instead 
of entreaties, this would be an offence uuder s. 189. 

The personal influence referred to in s. 162 seerffe to mean that in- 
fluence which one man possesses over another, irrespectively of the 
merits of the case upon which it is brought to bear. Such consider- 
ations as rank, wealth, power, gratitude, relationship, or affection may 
induce a person to grant to the request of one man what he would not 
to the request of another. But influence exercised solely upon the 
merits of the case would seem not to be personal influence. If a per- 
son who was about to pay a visit to a Collector were to accept a sum 
of money, on the understanding that he was to draw the Collector 
into conversation upon the case, and represent it fully to him, sucli a 
proceeding, however indelicate and improper, would, I conceive, not 
come under s. 163, provided no personal feeling was brought into play. 

Under s. 167 it would be no offence if a Court Translator employed 
in a criminal case were to mistranslate all the documents for the pur- 
pose of procuring the acquittal of the prisoner, though it would be 
otherwise if he had the contrary motive. Such a case would probably 
come under s. 218, though the omission of the express words used 
in s. 167 might make the point doubtful, and it is expressly stated as 
coming under the head of False Evidence, (s. 191, illustration e.) 
Where the mistranslation is done intentionally, and does produce 
injury, it will not be necessary to show intention to injure, or know- 
ledge that injury would follow. As Lord Mansfield says, 

“ Where ad act, in itself indifferent, if done with a particular intent becomes 
criminal, then the intent must be proved and found: but when the act is of 
itself unlawful, that is primd facie and unexplained, the proof of justification 
or excuse lies on the defendant, and in failure therefore the law implies a crimi- 
nal intent.'* (5 Burr. 2667 ) 


168 - Whoever, being a public servant, agdfeeing 
Public «e™mt legally, bound _ as_s ucE publ ic" servant 
unlawfully en- noLJfl. en gage i n trade, engages m 
gaging m e. trade, shaHoepunished with simple 
imprisonment for a term which may extend to one 
year, or with fine, or with both. 


By 33 Geo. Ill, c. 52, s. 137, it is rendered unlawful for any GpYjr * 
ii or- General, or Governor, or any Member of Council of any of 
Presidencies of India, or for any Collector, Supervisor, or other 
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son employed or concerned in the collection of the Revenues, or the 
administration of justice in the provinces of Bengal, Behar, or Orissa, 
or for their agents or servants, or any one in trust for them ; or for 
any of the Judges of the Supreme Court of Judicature to be concerned 
in anv trade or traffic whatever Aft whether within or without India. 
(Seealso 3 & 4 Wm .TV, c. 85, '17/6.) Under Reg. I of 1803, s. 40, 
Members of the Board of Revenue are forbidden to be concerned in 
trade, commerce, or houses of agency, or in direction or management 
of Banks, or in transactions for borrowing or lending money with 
Native Officers under the Revenue department, or with Zemindars, 
proprietors of land, renters or other persons responsible for the 
revenue. Under Reg. II of 1803, s. 64, Collectors and Assistants to 
Collectors are forbidden to exercise or carry on trade or commerce, 
directly or induftctly, or to be engaged in' any Bank or House of 
Agency. Nor may they be concerned in the farming of the public 
revenue, or in the lending of money to proprietors of land, renters, or 
persons responsible for the public revenue, or in any way connected 
with its management. (Ibid. ss. 60 & 61) So, by the oath pre- 
scribed for a Judge, (Reg. II of 1802, s. 13 ; Reg. VII of 1827, s. 4) 
he binds himself not to be concerned directly or indirectly in any 
commercial transactions. By 37 Geo. Ill, c 142, s. 28, the lending 
of mon ey or an y valuable thing by a British Subject to a Native 1 
Prince Is made u Tsiisdetheanour . Ilere, British Subject is used in 
its restricted sense. (See Book II. Want of Jurisdiction.) 

Act XV of 1848 forbids officers of the Supreme Courts in India, or 
of the Courts for the Relief of Insolvent Debtors, to carry on any 
dealings as banker, trader, agent, factor, or broker, either for their 
own advantage, or for the advantage of any other person, except 
such dealings act it may be part of their duty to carry on. 

169. Whoever, being a public servant, and being 

legally bound, as such public servant, 
unTawfuii y 8er hSy- not to purchase, or bid for .certain 
p-o P erty. dding for property, purchases orTbids for "that 
property, either in bis own name or 
in the name of another, or jointly or in shares with 
others, shall be punished with simple imprisonment 
for a term which may extend to two years, or with 
fine, or with both ; and the property, if purchased, 
shall be confiscated. 

170. 'Whoever pretends to hold any particular 

office as a public servant, knowing 
PubUoTeS a that he does not hold such office, or 
falsely personates any .other person 
bolding such office, and in such assumed character 
does or attempts to do any act under color of such 

18 
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office, shall be punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both. 

171. Whoever not belonging to a certain class 
of public servants wears any garb or 
Wearing garb cai:r i es any token resembling any garb 

qt carrying token ojo 

need by public aer- or token used by that class ot public 
lent iTtent audu * servants, with the intention that it 
may be believed, or with the know- 
ledge that it is likely to be believed, that he belongs 
to that class of public servants, shall be punished 
with imprisonment of either description for a term 
which may extend to three months , or with fine 
which may extend to^ two hundred Rupees, o r with 
both. 


CHAPTER X. 

OF CONTEMPTS OF THE LAWFUL 
AUTHORITY OF PUBLIC SERVANTS. 

172- Whoever absconds in order to avoid being 
served with a sum mons,. notice, o r 
Absconding to order proceeding from any public 

avoid service or o , g r , 

summons or other servant, \iegally competent,! as such 
a public servant, to issue such sum- 
mons, notice, or order shall be 
punished with simple imprisonment for a term which 
may extend to one month, or with fine which may 
extend to five hundred Rupees, or with both ; or,Jfl 
the summons, notice, or order is to attend in person 
i or by agent, or to produce a document in a Court of 
• Justice, with simple imprisonment for a term which 
j may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 
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It has been held in .Bengal that a person absconding to avoid a 
warrant issued by a Magistrate against him is not punishable under 
s. 172. (Aco. Mad. H.C. Rul. 21st April, 1866 ; 7 N.W.P. 302.) The 
warrant is neither a summons nor a notice, and the order which it 
contains is addressed t o the offic er and not to the person whose 
attendance is required. '"The coursiTis to proceed under ss. 183 and 
184 of the Crim. P.C. Disobedience to the proclamation issued 
under Cr. P.C., s. 183 would be punishable under s. 147 of the Penal 
Code. (1 B.C.G.G.R. 61.) 

“A complaint of any offence described in Chapter X of the Indian Penal 
Code, not falling within s. 435 or 436 of this Act, (that is, not being punishable 
under b. 175, 178, 179, 180 or 228 of the P C.) shall not be entertained in any 
Criminal Court except with the san ct ion or on theJjfiinAlairit of the public ser- 
vant concerned, or of his official superior. The prohibition contained in this 
section shall not apply to the offences described in ss. 188 & 190 of the Indian 
Fcnal Code.” (Cr. P.C., s. 467 ; Act X of 1875, s. 133.) 

“ The sanction referred to in sb. 467, 468 k 469 may be expressed in general 
terms and need not namo the accused person, ” (over-ruling apparently the 
decision in 5 Bomb. H.C.Cr. 38,) “such sanction maj be given at any time, 

(c f. s. 466) and a sanction under any one of the three last preceding sections 
shall be deemed sufficient authority for the Court to amend the charge to one 
of an offence coming within either of the two remaining sections if the facts 
disclose such offence. In cases under this chapter, the report, or application 
of the publio .servant or Court, shall be deemed sufficient complaint.” (Cr. 
P.C., s. 470; Act X of 1875, s. 134. See also s. 16.) 

“When any such offence as is described in Chap. X of the Indian Penal Code, 
except ss. 175, 178, 179, 180 k 228, is committed in contempt of the lawful 
authority of any Civil, Criminal, or Revenue Court by a European British Sub- 
ject, Buch offence Bhall be cognizable only by a Magistrate of the lat class who 
is a Justioe of the Peace and a European British Subject ; and Buch Magistrate 
may deal with the offender on conviction in the same manner aB is provided in 
that behalf in s. 74. If such Magistrate considers the offenoe to require a more 
severe punishment than hq is competent to award under the said section, he 
may commit the offender to the Sessions Court.” (Cr. P C., s. 438.) 

“Except as provided in ss. 435, 436, k 472 (of the Cr. P.C ) no Court shall 
try any person for an offenoe committed in contempt of its own authority.” 
(Cr. P.O., s. 473.) See post note to s. 193. 

In similar cases within the jurisdiction of the High Court, the 
Court may, after making such preliminary enquiry as may be neces- 
sary, either commit the caBe itself, or send it for enquiry to try or 
commit for the offence charged. (Act X of 1875, s. 135.) 


173. Whoever in any manner intentionally pre- 

Preventing ser- ven ^ s the serving on himself, or on any 
vice of summons other person, of any summons, notice, 
or order proceeding from any public 
publication there- servant, (legally competent,] as such 
public servant, to issue such summons, 
notice, or order, or intentionally prevents the lawful 
affixing to any place of any such summons, notice, or 
order, or intentionally removes anv such summons, 
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notice, or order from any place to which it is lawfully 
affixed, or intentionally prevents the lawful making 
of any ‘proclamation, under the authority of any pub- 
lic servant legally competent, as such public servant, 
to direct such proclamation to be made, shall be 
punished with simple imprisonment for a term which 
may extend to one month, or with fine which may 
extend to five hundred Rupees, or with both ; or, if 
the summons, notice, order, or proclamation is to 
attend in person or by agent, or to produce a docu- 
ment in a Court of Justice, with simple imprison- 
ment for a term which may extend to six months, 
or with fine which may extend to one thousand 
Rupees, or with both. 

The refusal to sign a summons does not constitute the offence of 
intentionally preventing the service of a summons upon himself 
under the above section. (5 Bomb. H.G. Or. 34.) 

174 . Whoever, being legally bou&d to attend in 
person or by ah agent at a certain 
in^b°ed?enceto n an place and time in obedience to a sum- 
iicf servant. a pub ‘ mons > notice, order, or proclamation 
proceeding from any public servant 
legally competent, as such public servant, to issue 
tEe same, intentionally omits to attend atlbat place 
or time, or departs from the place where he is bound 
to attend before the time at which it is lawful for him 
to depart, shall be punished with simple imprison- 
ment for a term which may extend to one month, or 
with fine which may extend to five hundred Rupees, 
or with both ; or, if the summons, notice, order, or 
proclamation is to attend in person or by agent in a 
Court of Justice, with simple imprisonment for a 
term which may extend to six mouthy or with fine 
which may extend to one thousand Rupees, or with 
both. 

Illustrations . 

* (a) A, being legally bound to appear before the Supreme Court ft* 
Calcutta, in obedienoe to a subpoena issuing from that Court, mten- 
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tionally omitB to appear. A has committed the offence defined in 
this section. * 

(6) A, being legally bound to appear before a Zillah Judge as a 
witness, in obedience to a summons issued by that Zillah Judge, 
intentionally omits to appear. A has committed the offence defined 
in this section. 

,A_psrJ3QH failing ia attend. a criminal trial as a juror is punishable 
under this section. (Cr. P.C., s, 524, and sec s. 414.) 

Under the three preceding sections the offenCe depends upon the 
legal compe tence of the officer to issue the summons, &c. (5 Bomb. 
H.C. Cr. 33.) Therefore the High Court of Madras has held, that 
disobodience to a summons issued by a tahsildar in his revenue capa- 
city, or by a village magistrate in respect to an offence over which he 
had no jurisdiction, was not punishable. (Rulings of 1861 & 1865, 
on s. 174 ) Now, however, revenue officerrffcn tho Madras Presidency 
have received power to issue such summonses. (Act III of 1869, 
Madras. See 7 Mad. H.C. Rul. 10, 11.) But Magistrates who have 
jurisdiction ovor the offence may issue summonses to witnesses 
beyond their own local limits. (3 Mad. H.C. Rul. 5.) Under s. 174 
it is further necessary that the party should be legally bound to obey 
the summons. This obligation would, in general, follow as a 
necessary consequence from the competence of the officer to issue the 
order. But cases might arise in which there would be no such 
obligation. For instance, a witness, already in attendance at one 
Court, would be under no obligation to go to a Court at a distance, 
until ho had given his evidenco in the case for which he had been 
first cited. 

In order to sustain a charge under s. 1 74 for disobedience to a sum- 
mons issued by a C ivil Cou rt, it is necessary to prove personal ser- 
vice of the summons® accordance with ss. 155 A 156 of Act VIII 
of 1859 (3 R.C.C.C.R. 34.) And, therefore, where a summons was 
not served personally on the defendant, but affixed to the door of his 
house, and he failed to attend, it was held that he had committed no^ 
offence. (6 Mad. H.C. Rul. 29.) A merely verbal order given atP 
any stage of a trial to a person already summoned, directing him to 
return on a specified day to which the hearing is adjourned, is a 
sufficient notice to entail the penalties of this se ction for non-attend- 
ance. (5 Ibid. 15, and Bee 7 Ibid. 3.) But it would be otherwise., 
if the order was a general one to appear, again when required, no 
particular day being named (6 Ibid. 10) ; and an adjournment of a 
trial by public proclamation is irregular and objectionable. Special 
notification should be given to all parties concerned of the date of 
the adjourned hearing. (Ibid. 30.) Tbe summons must also specify 
the place at which the person summoned is to attend. If it fail to 
do so, the conviction for disobedience would be illegal. (7 Ibid. 14.) 

This seotion has been held not to apply to an escape from custody 
under a warrant in execution of the decree of a Civil Court. (I 
Bomb. H.O. 38; 7 Mad. H.C. Rul. 43.) It does apply to the case 
°f 4 defendant in a criminal case who had given bail for his appear- 
anoe, and had also entered into his own personal recognizance. It 
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was held to be no objection to a charge under s. 274 that his surety 
had already been made to pay in default of his appearance, and that 
he himself was liable to have his own reoognizance forfeited under 
b. 219 of the Orim. P.C. (I B.A. Cr. 1.) 

The Madras High Court holds that a Sub-Magistrate may try a 
case under this section for disobedience to his own summons, the 
provisions of s. 171 (now s. 471) Crim. P 0. being permissive and not 
imperative. (4 Mad. H.C. Rul. 52.) The High Court of Bengal, 
over-ruling a former decision in accordance with the view of the 
Madras High Court, has now decided the contrary. (5 B.L.R. 100. 
See, too, 8 Ibid. 422.) 

175 * Whoever, being le gally bou nd to produce 

. . . , or deliver up any document to any 
duce a document public servant, as such, intentionally 
b^apereonie^aiiy omits so to produce or deliver up the 
TOchdomiment uce same » shall be punished with simple 
imprisonment for a term which may 
extend to one month, or with fine which may extend 
to five hundred Rupees, or with both ; or, if the 
document is to be produced or delivered up to a Court 
of Justice, with simple imprisonment for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 

Illustration. 

A, being legally bound to produce a document before a Zillah 
Court, intentionally omits to produce the same. A has committed 
the offence defined in this section. 

It is necessary to show that the person was legally bound to produce 
the document, aud if the necessary steps have not been taken to 
impose that obligation upon him, he does not come under this section. 
For instance, a witness who intentionally leaves at home a document 
which he knows will be called for is not punishable, unless the proper 
notice to produce, or subpoena duces has been served upon him. There 
are many documents which a witness may refuse to deliver up, on the 
ground of their being privileged, but he will still be bound to bring 
them into Court if they are in his power, and the Court will decide 
as to the question of privilege. (Act I of 1872, s. 162.) In the case 
of State Proceedings, however, the Court cannot even inspect them 
for the purpose of seeing if they are privileged (Ibid.) and must take 
their character upon the word of the public officer who has them m 
his custody. (Beatson v . Skene, 29 L J. Ex. 430 ; 6 H. & N. 838i 
and Act I of 1872, s. 123.) But the oath of secrecy which is taken by 
Income Tax Officers under Act XXXII of 1860, s. 33 does not apply 
to cases in which they are summoned to give evidence in a Court ’Of 
Justice (Lee v. Birrell, 3 Camp. 337) ; and in a recent case, Scotland, 



CONTEMPT OF COURT.- 


143 


C. J. compelled the production of Income Tax Schedules, though the 
objection was taken by the officer who appeared. (Reg. v. Y aka- 
tazkhan, 2nd Madras Sessions, 1863.) 

“When any such offence a a is described in Section 175, 178, 179, 180, or 
228 of the Indian Penal Code is committed in the view or presence of any Civil, 
Criminal, or Revenue Court, the Court may cause the offender, whether he be 
a European British subject or not, to be detained in custody ; and at any time 
before the rising of the Court on the same day may take cognizance of the 
offenoe, and adjudge the offender to punishment, by a fine not exceeding two 
hundred Rupees, and, in dofault of payment, by imprisonment in the Civil Jail 
for a period not exceeding one mouth, unless such fine be sooner paid. In every 
suoh case the Court shall record the facts constituting the contempt, with any 
statement the offender may make as well as the finding and sentence. If the 
offence is under s. 288 of the Indian Penal Code, the record must show 
the nature and stc%e of the judicial proceeding in which such publio servant 
was sitting, and the nature 6f the interruption or insult offered. (Cr. P.C., 
s 435.) If the Court, in any case, considers that a person aooused of any such 
ofience should be imprisoned otherwise than m defavflt of payment of fine, or 
that a fine exceeding two hundred Rupees should be imposed upon him, such 
Court, after recording the facts constituting tho contempt and the statement 
of the aooused person aB before provided, shall forward the case to a Magistrate, 
or, if the aooused person be a European British subjeot, to a Magistrate of the 
1st class who is a Justice of the Peace and a European British Bubject, and 
shall cause bail to be taken for the appearance of such accused person before 
such Magistrate, or if sufficient bail be not tendered shall cause the accused 
person to be forwarded under custody to such Magistrate. If the case be 
forwarded to a Magistrate, Buch Magistrate shall proceed to try the accused 
person in the manner provided by this Act for trials before a Magistrate, and 
such Magistrate may adjudge the offender to punishment as provided in the 
section of the Indian Penal Code under whioh he is charged. If, in the case 
of a European British subject, the Magistrate to whom he is forwarded considers 
tho offence to require a more severe punishment than he is competent to award 
nnder Chap. VII of this Act, he may commit the offender to the Sessions Court. 
In no case tried under this section Bhall any Magistrate adjudge imprisonment, 
or a fine exceeding two hundred Rupees, for any contempt committed in his own 
presence against hiB own Court.” (Cr. P.C., s. 436.) 

A Court inflicting a fine for contempt of Court should specially 
record its reasons and the facts constituting the contempt, so that it 
may appear whether any contempt of Court was in fact committed. 
Where, therefore, no suoh reasons were recorded, the High Court of 
Madras on an application made under s. 404 of the Crim. P.O. set 
aside the order, and directed tho fine to be returned (4 Mad. H.C. 
229); the Court must also call upon the offender to make any 
statement he wishes to offer, and must record it. In default of 
doing so the conviotion will be quashed (7 Bomb. A.C. 102) ; and, 
so, it has been laid down by tho Privy Council, in a case where a 
Barrister had been summarily fined for contempt of Court, “ that no 
porson should be punished for contempt of Court, which is a criminal 
offence, unle&s the Bpeoifio offence charged against him be distinctly 
stated, and an opportunity of answering it given to him.” (re Pollard, 
2 L.R.P.0, 106.) The above Section (43c>), which contemplates a 
statement by the offender, is in accordance with this view. 

^ It is not a contempt of Court punishable under s. 163 of the old 
Crim. P.O. (now s. 435) to refuse to sign a deposition given before a 
Tahsildar in a revenue enquiry. (6 Mad. H.C. Rul. 14.) 

A Magistrate is not precluded by s. 436 from taking cognizance of 
a contempt of Court committed in his own presence, unless he thinks 
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that imprisonment without the option of a fine, or a fine of more 
than 200 Rupees, is demanded by the circumstances of the case. 
(6 Mad H.C. Rul. 16.) 

“When any Court has adjudged an offender to punishment, or forwarded 
him to a Magistrate for trial, for refusing or omitting to do anything whioh ho 
was lawfully required to do, or for any intentional insult or iuterruption, the 
Court may discharge the offender, or remit the punishment, on his submission 
to the order or requisition of such Court or on apology being made to its 
satisfaction." (Or. P.C., a. 437.) 

176 - Whoever, bei ^g legal ly bound to give any 

notice orto furnish information on 
noS^^xnfwm 8 - an y subject to any public servant, as 
^r*^Tjubfic such, intentionally omits to give such 
notice, or to furnish such information 
^fomation 6106 ° r * n manner and at the time re- 
quired by law, shall be punished with 
simple imprisonment for a term which may extend 
to one month, or with fine which may extend to five 
hundred Rupees, or with both ; or, if the notice or 
information required to be given respects the com- 
mission of an offence ( see s. 40, ante p. 25), or is 
required for the purpose of preventing the com- 
mission of an offence, or in order to the appre- 
hension of an offender, with simple imprisonment 
for a term which may extend to six months, or with 
fine which may extend to one thousand Rupees, or 
with both. 

177 - Whoever, being le gally boun d to f urnis h 

inf orm ation on any subject to any 
P u blic servant, as such, furnishes, as 
— — true, information on the subject which 

he kno ws or has reason to believ e to be false, shall 
be pumsEeS^^E^impTenunprisonment for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both ; 
or, if the information which he is legally bound to 
give respects the commission of an offence (sees. 
40, ante p. 25), or is required for the purpose of 
preventing the commission of an offence, or in order 
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to the apprehension of an offender, with imprison- 
ment of either description for a term which may 
extend to two years, or with fine, or with both. 

Illustrations. 

(a) A, a landholder, knowing of the commission of a murder within 
the limits of his estate, wilfully mis-informs the Magistrate of the 
District that the death haB occurred by accident in consequence of the 
bite of a snake. A is guilty of the offence defined in this section. 

(h) A, a village watchman, knowing that a considerable body of 
strangers has passed through his village in order to commit a daQoity 
m the house of Z, a wealthy merchant residing in a neighbouring 
place, and being bound, under Clause 5, Section VLI, Regulation III 
of 1821 of the Bengal Code, to give early and punctual information 
of the above fact to the officer of the nearest Police Station, wilfully 
nns-informs the Police officer that a body of suspicious characters 
passed through the village with a view to commit dacoity in a certain 
distant place in a different direction. Here A is guilty of the offence 
defined iu this section. 

178 . Whoever refuses to bind himself by an 
oath or affirmation (Act X of 1873, 
wiion^duiy* roquix- s. 15) to state the truth, when required 

«<i to take oath by so bind, himself by a public servant 

ft public servant. ^ ^ he 

shall so bind himself, shall be punished with simple 
imprisonment for a term which may extend to six 
months, or with fine which may extend to one 
thousand Rupees, or with both. 


A witness, who refuses w ithout reasonable cause to answer questions 
put to him, may be oommittea to oustoavTfy % MSyksmte for seven 
days, or by tho Sessions Court for such reasonable time as it deems 
proper runless in M er . im pu i' Bl l BtH ' T if 

his refusal he may be dealt with according to s. 435 or 436 of the 
Criminal Procedure Code. (Or. P.C., ss. 356 & 364.) 

In a case, in England, a father #as indicted for an aggravated 
assault upon his son, and the son refused to give evidence against his 
father. The Court committed him summarily to prison for one month. 
(Reg. e. Baron Vidil, C.C. Ct. 23rd August 1861.) Feelings of 
friendship are not such a * just excuse fpr refusal 0 as authorize 
an individual to obstruct the course of law. Even the relationship of 
husband and wife is.no bar to the admissibility of either in criminal 
proceedings. (Act I of 1372, s. 120.) 


19 
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179. Whoever, being legally bound to state the 

truth on any subject - to any public 
8w^ e l u pubho° eer’ servant, refuses to answer any ques- 
qiMUon horizedt ° ^ on demanded of him touching that 
subject by sucji, public servant in the 
exercise of the legal powers of such p ublic servant, 
shall be punished 'with simple imprisonment for a 
term which may extend to six months, or with fine 
which may extend to one thousand Rupees, or with 
both. 

See Ci*. P.C , s. 436, ante p 145. 

As to the powers of Police Officers to require persons, having 
knowledge bearing upon a crime, to answer questions with a view to 
preliminary investigation, see Cr. P.C., s. 118 & 119. 

180. Whoever refuses to sign any statement 

made by him, when required to sign 
statement 8 t0Biga that statement by a public servant 
Iggalb ^competent to requir e that he 
shall sign that statement, shall be punished^ With 
simple imprisonment for a term which may extend 
to three months, or with fine which may extend to 
five hundred Rupees, or with both. 

See Cr. P.C., 8. 436, ante p. 145. 

A person making a deposition in a re venge enq nirv is not bound 
to sign such deposition, and cannot be panUfl'M under this section 
for refusing to do so. (M&d. H.C. Bui. 18th Jan. 1870.) 

181. Whoever, being le gally bound by an oath 

or affirmation (Act X of 1873, s. 15) 

False •utement to state the truth on any subject to 
aervant or peraon any p ublic serv ant or other person 
Um authorize* by law to administer such 
oath, makes to such public servant or 
other person as aforesaid, touching that subject, any 
statement which is false, and which he either knows 
or be lie ves to be false, or nni bejjeve 

CTBTshall Pe^unTsheJ witn imprisonments either 
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description for a term which may extend ta£ three 
yearly and shall also be liable to fine. -- 

A person is not legally bound to state the truth, where the officer 
who administers the oath is trying a case wholly beyond his juris- 
diction. (2 Mad. H.C. 438, and see note to s. 192.) 

The Madras High Court have held that a witness in ajyaminftl 
case who gives false evidence before a Magistrate, may beconvicted 
by a Magistrate under s 181 , though he might also have been charged 
under s. 193, and, if so charged, would only have been triable by the 
Sessions Court. (4 Mad. H.C. Appx. 18 ) An opposite decision has 
been arrived at the Bombay High Court (8 Bomb. C.C. 21) and by 
the Calcutta High Court (8 W ft. Cr. 27, 30.) The latter ruling 
stems to me to be the sounder. 

182 . Whoever gives to any public servant any 
information which he knows or be- 
Faise inform- Jjeves to be false, intending thereby 
to cau«e a public to cause, or knowing it to be likely 
{ lawful power that he will thereby cause, such pub- 
the uijuiy of an- serV ant to use the lawful power of 
such public servant to the i njury or 
annoyance of any person, or to do or omit anything, 
which such public servant ought not to^do or omit 
ifThe true state of facts respecting winc h such 
injormatTon is given were^known by him, shall be 
punished with imprisonment of either description 
for a term which may extend to six months, or with 
fine which may extend to one thousand Rupees, or 
with both. 

Illustrations . 

(a) A informs a Magistrate that Z, a Police Officer subordinate 
to such Magistrate, has oeen guilty of neglect of duty or misconduct, 
knowing suoh information to be false, and knowing it to be likely 
that the information will cause the Magistrate to dismiss Z. A has 
committed the offence definod in this section. 

a 

(&) A falsely informs a public servant that Z has contraband 6alt 
in a secret place, knowing such information to be false, and knowing 
that it is likely that the consequence of the information will be a 
search of Z’s premises, attended with annoyance to Z. A has com* 
nutted the offence defined in this section. 

Where A, out of malice to B, gives to 0, a public s&rVant, false 
information intended to injure B, the latter cannot prosecute A 
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criminally, without obtaining the consent of 0, under s. 168 (now s. 
467) of the Orim. P.CJ. (5 R.C.C.U.R. 37; 3 N.W.P. 194.) Statements 
made by a prisoner in his defence do not come within this section. 
(2 N.W.P. 128.) 

There is good deal of uncertainty in ss. 174 to 182 from the use of 
the words u legally bound” without any explanation, and with very 
few illustrations, as to the cases in which a person is legally bound. 
The instances giyen under s. 174 of persons legally bound to attend, 
in obedience to a summons, relate to summonses to give evidence 
bofore a Court of Justice. Punchayets are also authorized to summou 
witnesses before them. (Regs. V, VII, XII of 1816.) By Reg. 
XXVIII of 1802, s. 34, cl. 8, Zemindars and ofcber landholders 
possessed the power of summoning, and if necessary of compelling 
the attendance of their tenants for the adjustment of their rents, or 
for measuring lands within their respective estates which may be 
liable to measurement or for any other lawful purpose. But no such 
.power is given by the Madras Rent Act VIIL of 1865 which repeals 
Reg. XX v III of 1802. Therefore, disobedience to such summons 
would not now be punishable. 

There is a difference between ss. 176 & 177 and the previous 
118 — 120 in this respect, that the offenco punishable under ss. 118- 
120 is only committed when the concealment o r misrepres entation 
is done b y the person with an i nt en t io n TolacJJItal eTh e^Qjnm ission 
of ah offence, or the knowledge that the offence wilHie facilitated. 
ItTss. 176 & 177 the guilt consists simply in the breach of du ty, apaft 
from any ulterior views which the offender may have had. In these 
sections I conceive that the words “ legally bound” refer to some 
special obligation created by Statute, or arising out of the rank or 
office of the party concerned, different from his ordinary duty as a 
citizen. For instance, by Reg. XXV of 1802, s. 15, it is enacted that 

“ Zemindars shall aid and assist tho Officers of Government in apprehendir? 
and securing offenders of all descriptions, nnd they shall enquire and give notioe 
to the Magistrates of robbers or other disturbers of the public peace who may 
he found, or who may seek refnge within their Zomiudanes.” 

Of course, all persons directly concerned in tho preservation of tho 
peace and the administration of criminal justice are under an express 
obligation to activity in this respect. Such a duty is oast upon heads 
of villages, by the unrepealed ss. 8 & 9 of Reg. XI of 1816, (3 Mad. 
II.C. Appx. 30,) and is expressly laid down by the Cr. P.O., s. 90. 

“ Every village headman, village watchman, owner or occupier of laud, or 
the agent of any such owner or occupier, and every native officer employed in the 
collection of revenue or rent of land on the part of Government or the Court 
of Wards is bound forthwith to communicate to the nearest Magistrate, or to 
tho officer in charge of the nearest Police Station, any information which he 
may obtain respecting 

(a) The residence of any notorious receiver or vendor of stolen property at 
the village of which ho is headman or watchman, or In which M owrt* or 
occupies land, or collects tents or revenue, at the case to ay he i 
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(b) The resort to any plaoe within the limits of such village of any person or 
persons known or reasonably suspected of being a thug or robber ; 

(c) The commission or intent to commit suttee or other non-bailable offence 
at or near such village ; 

( d ) The occurrence of any sudden or unnatural death.” (Cr. P.O., s. 90.) 

Again, under s. 89 of the Orim. P.C., 

“ Every person aware of the commission of any offence made punishable 
undeFKiSl, 121 A, 122, 123, 124, 124A, 125, 126, 130, 302, 303, 304, 382, 
302 to 399, 402, 435, 436, 449, 450, 456. 457, 458, 459, 460 of the Indian Penal 
Code, shall in the absence of reasonable excuse, the burthen of proving which 
shall be upon such person, give information of the jsame to the nearest Police 
Officer or Magistrate” 

Under this section a person is bound to giro information of a 
houso-broaking, but not of a simple theft. (5 R.J. & P. 100 . ) 

It is also to be remarked, that whereas ss. 118—120 only refer to 
liilonnation relative to thc ) commission of offen ces, ss. 176 & 177 
refer to toy ini& rmation which the party is legally bound to afford. 
For instance, via tahsildar were called ou to report upon the state of 
the crops in his division, or a curnum were directed to supply inform- 
ation as to the assessments of his village, any mis-statement or con- 
cealment would be criminal under these sections, even though no 
interested motive could be shown. Of course, where no such motive 
appeared, it would require conclusive evidence to Bhow that the party 
wan in actual possession of the information, before any conviction 
could be obtained. No crime will bo committed under those sections, 
where a public officer through negligence is destitute of the know- 
ledge which by proper diligence he might have acquired. 

Sec 6 Mad. H.C. Itul. 48. 

The word ‘ oath* is defined in s. 51, so as to include all solemn 
affirmations and declarations, whether intended to be used in a Court 
of Justice or not. The offenco referred to in s. 178 will, however, in 
general, be committed in Judicial proceedi ngs. The same remarks 
apply to the ensuing ss. 17SP-1SI. 


183. Whoever offers any resistance to the taking 
of any property by the lawful autho- 
tu? c t‘ii a D g 0 ofpro° rity of any public servant, knowing 
l'ojty by tu law- or having rea son to believ e that he is 
Public servant. a such puWic servant, shall be punished 
with imprisonment of either descrip- 
tion for a term which may extend to six months, or 
with fine which may extend to one thousand Rupees, 
oi with both. 


jf * bailiff break the doors of a third person, in order to execute 
a K a * nBt ft judgment-debtor, ho is a trespasser if it turn oul 
i nat the person Or goods of the debtor arc not in the house ; where 
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therefore, the owner of the house was charged under s. 183 for 
obstructing the bailiff, the High Court of Bombay reversed the con- 
viction. The Court, after citing Semayne's case as applicable to this 
country, said, “ Now, in the present case, there is no evidence what- 
ever that there were any goods of the debtor in the house of the 
accused Gazi, and in the absence of such evidence the presumption 
must be in her favour that there were no such goods. As there was 
no such property in the house, Gazi did not offer any resistance 
to the taking of any property by the lawful authority of a public 
servant, which is the offence of which she has been convicted under 
s. 183. Nor could she be convicted under what would appear to be 
a more appropriate section, namely, s. 186, for voluntarily obstruct- 
ing a public servant in the discharge of his public Junction ; for the 
bailiff would have been exceeding his functions irhe had done that 
which Gazi prevented him from doing.” (7 Bomb C.O. 83.) But it 
may be doubted whether the last proposition is quite sound. The 
resistance could only be justified as an act done in private defence 
of property, and, if so, it would seem to come under the exception 
contained in s. 99, cl. 1, which forbids such defence againafe an act 
done by a public servant acting in good faith under colour of his 
office, though his act may not be strictly justifiable by law. 

A bailiff is not justified in breaking open the debtor’s door to 
execute the process of the Court. (3 R.C.C. Ciro. 8 ; 7 Bomb. C.C. 85 ) 
But under the operation of s. 99, cl. 1 & 2, resistance to such an 
illegal act would probably be punishable, and would certainly be so 
if any personal violence was used to the bailiff. 

The Officer of the Court is always justified in breaking open 
doors in order to give over possession of real property, or to execute 
process in criminal cases. (Semayne’s case, 1 Sm. L.C. Civ. P.C., 
s. 223; Cr. P.C., a. 180; 7 Bomb. C.C. 85.) 

184 - Whoever intentionally obstructs any sate 
of property offered for sale by the law- 
ful authority of any public servant as 
such, shall be punished with imprison- 
ment of either description for a term 
which may extend to one month, or 
with fine which may extend to five hundred Rupees, 
or with both. 

185 . Whoever, at any sale of property held by 
the lawful authority of a public ser- 
vant as such, purchases or bids for 
any property on account of any per- 
son, whether himself or any other, 
whom he knows to be under aj legal 


Illegal purchase 
or bid for property 
offered for aale by 
authority of a pub- 
lic servant. 


Obstructing sale 
of property offer- 
ed for sale by au- 
thority of a pub- 
lic servant. 
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i ncapacity to purchase that property at that sal e, or 
bids for such property hot intending to perform th e 
obligations , under which he lays himself by such 
bidding, shall be punished with imprisonment of 
either description for a term which may extend to 
one month, or with fine which may extend to two 
hundred Rupees, or with both. 


Where property is sold for arrears of rent, it was formerly not 
competent for the § defaulters or their sureties to purchase it. (Reg. 
AX VIII of 1802, s. 27.) Nor could property distrained for arrears 
be purchased by the distrainers or appraisers. (Ibid., s. 26.) But no 
corresponding provisions are contained in the Madras Rent Act VIII 
of 1&65 (Madras) which repeals Reg. XXVIII of 1802. 

A mock bidding for a lease of a ferry, set up to auction sale by a 
Magistrate, was held to come under this section. (5 R.J. & P. 38.) 

186- Whoever voluntarily obstructs any public 
servant in the discharge of his public 
ik ^ervRnt^n ^dl s * f u notion s^ shall be punished with im- 

1 charge of hi 8 pub- prisonment of either description for 

lie functions. 1 , i ■ i , -> \ . * 

a term which may extend to three 
months, or with fine which may extend to five hun- 
dred Rupees, or with both. 


Escape from lawful custody is not punishable under this section ; 
the charge should bo under b. 224. (2 Bomb. H.O. 134.) 

It would be incredible, if it were not true, that a Magistrate has 
actually been found to convict a person under this section, because, 
being the owner of a cart, he refused to give it on hire to a Govern- 
ment Officer who applied for it. It ought to be unnecessary to add 
that the conviction was annulled. (9 Ibid. 165.) 


187. Whoever, being bound by law to render or 
furnish assistance to any public ser- 
, vant in the execution .of his public 

duty intentionally omits to give such 
i ic e ° **““*' assistance, shall be punished with sim- 
ple imprisonment for a term which 
roay extend to one month, or with fine which may 
extend to t wo hundre d Rupees, or with both ; and 
if such assistance be demanded of him by a public 
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servant legally competent to make such demand for 
the purposes of executing any process lawfully issued, 
by a Court of Justice, or of preventing the commis-' 
sion of an offence, or of suppressing a riot or affray, 
or of apprehending a person charged with or guilty] 
of an offence, or of having escaped from lawful cus- 
tody, shall be punished with simple imprisonment' 
for a term which may extend to six months, or with 
fine which may extend to five hundred Rupees, or 
with both. 

See as to the word *• offence,” s. 40, ante p. 25 v 

The person “ bound by law to render assistance” under s. 187 u 'll 
in general be public official s. There are, however, some cases in 
which even private persons are bound to render assistance. 

A warrant may be addressed to a p rivate pers on, and he will bo 
justified in acting under it. But he is not ho u nd to e xecute it .ind 
may refuse to have anything to do witli it. (2 Halo lTO.] But* where 
an officer is entrusted with a warrant and engaged in its execution, 
or even whore he is acting lawfully without a warrant, he is antlio 
rized to call all private persons to his assistance ; 

“ For every man in auch cases is bound to be aiding and assisting to thw 
officers upon their oharge and summons in preserving the peace, and apprehend 
ing of malefactor®, specially felons. And xf any being thereunto called shall not 
give their assistance they are to bo punished by tine and imprisonment. 
(2 Hale 86.) 

And so under Cr. P.C., s. 91. 

“ Every person is bound to assist a Magistrate or Police Officer demand,*^ Lis 
aid in the prevention of a breach of the peace, or in the suppression of a not or 
affray, or in the taking of any other person whom such Magistrate or Police 
officer is authorised to arrest.” See Reg. v. Sherlock, 1 L.R.C.O. 30. See also 
Cr. P.C., s. 481. 

Hue and cry is the old common law term for an immediate g eneral 
pursuit, made fraw hly n|fc e r thft cammiaaion of a f elony, in which it 
was the duty, not only or all Constables, but also of all private per- 
sons above fifteen, the inhabitants of the district, to join, on penalty 
of fine and imprisonment. This hue and cry might be set on foot by 
the warrant of a Justice of Peace, but this is not necessary, foj* it 
may be raised by any private person who knows of the felony. The 
party injured, or other person capable of giving information, should 
proceed at once to the Constable of the district and give him a full 
account of the circumstance of the case, and a description of the 
person accused, so as to enable him to judge whether a hue and cry 
ought to be raised. Thereupon, pursuit will be made, and as JJJ ei 7 
one is bound to join in it, so every one who does join in it is 
ed, even thongh it turns out that there was no felony comnnttoa, 
or that the persons suspected are wholly innocent. But thqpe 
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raise hue and cry without sufficient cause will be punishable with 
fine and imprisonment. (2 Hale 96, 102.) 

The Or. P.O., s. 92, cl. 3 gives a Police Officer power to arrest 
without warrant “ any person again Bt whom a hue and cry has 
been raised of his having been concerned in any cognizable offence/* 
Nothing is laid down, however, as to the nature of a hue and cry, 
or the process by which it is raised. ’ ~ 

188 Whoever, knowing that, by an o rder pro- 
mulgated bv a public servant lawfully 
an^e^^lr empowered to promulgate such order, 
he is directed to abstain fro m a certain 
^liosurrant act, or to take certain order with cer- 

tain property in his possession or under his manage- 
ment, disobeys such direction, shall, if such dis- 
obedience causes or tends to cause obstruction, annoy- 
ance, or injury, or risk of obstruction, annoyance, or 
injury, to any person l awfully empl oyed, be punished 
with simple imprisonment for a term which may 
extend to one m onth, or with fine which may extend 
to two hundred Rupees, or with both ; and if such 
disobedience causes or tends to cause danger to 
human l ife, health, or s afety , or causes or tends to 
cause a riot or affray, shall be punished with im- 
prisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 

Where increased punishment is inflicted under the last clause, 
the fiuding must state facts to shew that the case contains elements 
of aggravation to warrant the punishment. (3 Bomb. Cr. 32.) 

Explanation . — It is not necessary that the offender 
should iii tend to produce harm, or contemplate his 
disobedience as likely to produce harm. It is suffi- 
cient that he knows of the order which he disobeys 
and that his disobedience produces, or is likely to 
produce harm, 

IU%i9tration. 

An^prder is promulgated by a public servant lawfully empowered 
10 Promulgate such order, directing that a religious procession 

20 
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shall not pass down a certain street. A knowingly disobeys the 
order, and thereby causes danger of riot. A has committed the 
offence defined in the section. ,4 

The validity of the order is immaterial, provided the order ig 
promulgated oy a public servant who has jurisdiction to pass it. 
But where the order is given by a person who had no authority 
whatever to pass bucIi an order, the person against whom it is 
directed would be entitled to treat it as a mere nullity. (5 Bomb. 
H.O. Or. 21.) For instance, a Magistrate has power to order a person 
to refrain from interfering with property claimed by another, but he 
has no power to order p roperty to be so ld, and any person affected 
by such order would be justified in setting it at nought. 

Further, to constitute an offence under s. 188, there must not 
only be disobedience to an order, but the disobedience must cause 
or tend to cause some of the i njuriou s resul ts named in the section. 
Therefore, when a Magistrate issued an order that all persons 
who carried arms should take out licenses^ under Act XXXI of 
1860, it was held that disobedience to such* an order was not an 
offence under this section, as there was no evidence that it would 
cause or tend to cause annoyance, obstruction, Ac. (3 B.L It. 
Appz. 149.) 

“ A Magistrate of the district, or a Magistrate of a division of a district, or 
any Magistrate specially empowered, may, by a written order, direct any 
person to abstain from a certain act, or to take ceitain order with certain 
property in his possession or under his management, whenever such Magistrate 
shall considei that such direction is likely to prevent or tends to pievent 
obstruction, annoyance, or injury, or risk of obstruction, annoyance, or injury 
to any person lawfully employed, 0 / danger to human life, health, or safety, 
or a riot or an affray.’’ (Cr. P.C,, s. 518.) 

This section embraces many cases which in England would be 
called nuisances, and authorizes the Magistrate in Bueb cases to 
interfere summarily, lb is not confined to those acts and modes 
of enjoyment of property only which are in themselves unlawful. 
For instance, an order by a Magistrate prohibiting a Zemindar 
from holding a new market on his estate, close to ftn old established, 
market belonging to a neighbouring Zemindar, on the ground, 
that it had caused unlawful assemblies and raised apprehension 
of a breach of the peace, was held to be within his jurisdiction. 
In this particular instance the Court refrained from saying whether 
the Magistrate had exercised his discretion in a proper manner, 
or whether his order requiied any amendment as to duration or 
injunction ; they also suggested that it might be unlawful for ft 
Magistrate to issue an order under that section whioh would be 
ntterly destructive of a man’s right of property. (10 B.L.R. 434.) 
Under an analogous Section, (282 of Act XXV of 1861 ; X of 1872, 
8. 491.) an order by a Magistrate which had the effect of preventing 
a householder from building a wall to his own house, because 
his doing bo might result in a breach of the peace b^*®®? 
himself and hia neighbour, was set aside as illegal. (10 B.L.R* 441.) 
This section can never be put in force except in order 1 0 
some one of the consequences recited in tne latter part of toe 
section. Therefore, an order by a Magistrate prohibiting to® 
owners of cattle, sheep, and ponies from allowing them to stray 
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within the town was held not to be authorized by the section. (9 B. 
Appx. 86.) And, similarly, where the order was directed, to two 
persons, directing them to remove a certain embankment whereby 
the adj acent fends of*the complainant were in danger of being, 
flooded/ the High Court was of opinion that the order was ultra vires/* 
and must be set aside. (5 Mad. H.C. Rul. 19.) Bnt in the case of a 
public temple, frequented by a large ooncourse of pilgrims, an order 
directed to the hereditary priests, requiring them to enlarge the 
doorway, was held to be within the terms of the section, as being 
necessary to prevent danger to human life or safety . (6 Bomb. C.O. 
36.) Nor should it be applied to cases i ailing under the terms of 
s. 521 of the Crim. F.C. unless a speedy remedy is absolutely required. 
(Cr. P.C., s. 518, Exp. I.) 

“ Whenever a Magistrate of the District or of a division of a District, or, 
when empowered by tbe local Government in this behalf, a Magistrate of the 
1st class, considers that any uulawful obstruction or nuisance, should be removed 
from any thoroughfare or public place, or that any trade or occupation, by 
reason of its being injurious to the health or comfort of the community, should 
be suppressed, or should be removed to a diffeient place, or that the construction 
of any building or the disposal of any combustible substance, as likely to occa- 
sion conflagration, should be prevented, -or ihat any building is in Buch a state 
of weakness that it is likely to fall, and thereby cause injury to persons passing 
by, and that its removal in consequence is nccesBaiy, or that any tank or well 
adjacent to -any public thoroughfare should be fenced in such a manner as to 
pi event danger arising to the public, such Magistrate may issue an order to the 
verson causing such obstruction or nuisance, or earning on such trade or ocou- 

such build - 
time to be 


person causing such obstruction or nuisance, or carr} mg < 
pation, or being the owner or in possession of, or having control over, £ 
iok. substance, tank or well as aforesaid, calling oniiim, within a 
fi^ed in the order, to remove Buch obstruction or nuisance, fir' to suppress ur 
rcmtJVfe Bhilf trade or occupation, or to stop the construction of such building or 
to remove it, or to alter the disposal of such substance, or to fence such tank or 
well, (as the case may be) or appear before himself or some other Magistrate of 
thcfiist or second cUbb within the time montioned in the older, and show 
cause why such order should not he enforced.” (Crim. P C., s 521.) 


Under either section, “the order ought to contain a clear state- 
ment of the facts which the Magistrate, in the exercise of his judicial 
discretion, considers to constitute the material facts of the case, and 
upon the footing of which he has made the order." (1 B.A. Cr. 23.) 

See also Act XXIV of 1859 (Madras Police), s. 49 and Act V of 
1861 (General Police) ss. 30 — 32 as to orders given by the Police in 
regard to obstructions in tbe public highways. 

"A Magistrate of the district, or a Magistrate of a division of a district, or 
any Magistrate specially employed, may enjoin any person not to repeat or 
continue a publio nuisance as defined m s. 2G8 of the Indian Penal Code, or 
under any special or local law.” (Cr. P.O., s. 519.) 

See also the various Acts for the conservancy and improvement of 
the Presidency Towns, addenda , Municipal Rates. 

All the above enactments refer to cases in which the acts are wrimd 
fpcie lawful , but are under their peculiar circumstances rightly pro- 
hibited, from their tendency to endanger the peace or safety of the 
public. For instance, a person has a perfect right to let his house 
go to ruin if he likes it ; but if his ruinous house adjoins tbe public 
highway, a new consideration arises, apart from that of private pro- 
perty, and tbe owner may fairly be ordered to repair his bouse, or to 
pull it down. -So, in the oase of a publio procession, which is put in 
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the illustration, where an not, lawful in itself, is prohibited on 
account of the danger which it may cause to the public tranquillity. 
(1 Mad. H.C. 60.) 

It will be observed that the Magistrate has only power /to dire ct jtr 
forbid certain acts he cannot create or decide rights, Vhioh are 
exclusively for the decision of civil tribun als. He is also limited to 
certain grounds of iuterferenceT"vTz., obstruction, annoyance, or 
injury to the public, and where these do not exist, or may not fairly 
be apprehended, he has no authority to interfere. (4 Mad. H.G. 
Appx. 6.) On the other hand his orders cannot be cancelled by those 
of the civil authorities, as they rest on grounds which do not oome 
within civil cognizanc e. The Civil Judge decides upon the rights of 
the parties before him, quite irrespectively of the consequences which 
may flow from the exercise of those rights. The Magistrate may 
admit the existence of the rights which have been adjudicated on by 
the civil power, and yet, on grounds of over-ruling public policy, 
declare that the exercise of those rights must be suspended. 

A very common instance in whioh these questions have been dis- 
cussed is in regard to the right to go with processions or insignia 
on the public highways. Primd facie every individual has a right to 
pass along the public highways in any manner and with any number 
of attendants he chooses, provided he does no inj ury to any one else. 
And the fact that he has never done so before is no reason why he 
should not do so now. Accordingly, the Madras Sadder Court ruled 
that a priest had a right to pass with a palanquin in procession 
through the high street of Salem, accompanied by nis disciples, bands 
of music, banners, &c., and laid it down that M such right is inherent 
in every subject of the State, not requiring to be created by sunnud 
or patent, and it lies upon those who would restrain him in its exer- 
cise, to show some law or custom having the force of law, depriving 
him of the privilege.” (Mad. Dec. 219 of 1857.) 

On the other hand, it has been ruled that the orders of a Magis- 
trate, forbidding processions or the like, are conclusive until with- 
drawn, not as t o the ri gh t which they do not affect, bnt as to the 
exercise of the right, ana that such orders can neither be cancelled 
by the Civil nor Sessions Court, since neither of these tribunals are 
responsible for the public safety. (Mad. Deo. 214 of 1868; Ibid. 
208 of 1860 ; 1 Mad. H.C. 60 affd., E. A. 40 of 1664 per Scotland, C.J. 
and Frere, J., November 21, 1864.) Beng. S.D. 266 of 1866. But 
such order may be withdrawn by a subsequent Magistrate, for he is, 
for the time being, the only fitting Judge of what tne public interests 
require. (F.M.P.- 18 of 1860, 1 March, 1860.) 

On the same principle it has been rated by the High Court in 
Bengal that where a Magistrate has acted under Chap. XX (now 
Chap. XXXIX) of the Criminal Procedure Code in removing 
nuisances or obstructions, no action will lie in a Civil Court to 
reverse his order, or for an injunction to prevent its being acted on. 
When the procedure laid down by the Code has been followed tne 
act of the Magistrate is final (4B.F.B. 24; 2 Calc. 293.) This, heir* 
ever, doeB not prevent a suit being brought against the Magistrate 
to recover damages for the act. In such a suit, if it appears 
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jurisdiction, he will be liable, unless his case comes under the 
protection given by Aot XVIII of 1850 to Magistrates who act 
bond fide b ut without ju risdiction. As to what constitutes bond 
fidef, the Madras High Court appears to treat it in a manner more 
favourable to the Magistrate than the High Court in Bengal. The 
latter Court considers that a Magistrate who has misconstrued the 
law is only protected, if his proceedings have been in other respeote 
regular, ana if the view of the law taken by him is such as a reason- 
able and careful man might take. (4 B.A.C.. 37.) The Madras 
High Court treats bond fides as a simple f&cb, to be ascertained with 
reference to tne state of mind of the individual Magistrate at the 
time he committed the act complained of. The unreasonableness 
of his error or the impropriety of his motives would, of course, be 
strong evidence that li e^did not believ e in his own jurisdiction. 
Therefore, where it was fountTas a matter of fact that the Magistrate, 
in removing what he considered to be a nuisance under Chap. XX, 
did in fact believe that he was warranted in so acting, though his 
belief was hastily formed, and one which he would not have arrived 
at with a reasonably competent knowledge of the law, the High Court* 
held that he was protected under Act XVI1T of 1850. (5 Mad. H.C. 
345; 6 Ibid. 423.) 


A very important question may arise as to whether a Magistrate 
should invariably prohibit certain acts, merely upon the ground that 
they may endanger public tranquillity. There may be cases in whioh 
religious or political bigotry will render it certain that a disturbance 
will ensue upon the exercise of certain rights, and yet it may be the 
duty of the Magistrate to support the parties who claim that exercise 
in tne fac e of all oppositi on. For instance, the establishment of a 
Christian place of worship in a Brahmin’s village, and the attendance 
of Native converts at Divine worship, might be certain to produce a 
breach o f the peac e, and yet it would, I conceive, be the duty* of 
the Magistrate to call out an armed force, if necessary, rather than 
to allow unoffending persons to be intimidated out of tbeir lawful 
privileges. I imagine the true rule to be, that where the exercise of 
a right is a( mere luxury jt he tempo rary denial of which would not 
practically interfere with a man’s general right s as a subject, he may 
fairly be forbidden to enforce his nghtB at the risk of publio disturb- 
ance. But where the right is one of a substan tial nature, whioh 
enters into the daily usages of life, there the Magistrate is bound to 
support the subject against illegal opposition. Tranquillity ought 
not to be maintained by a sacrifice of liberty. For instance, I conceive 
the Magistrate ought, at all hazard, to support every sect in the prac- 
tice of tbeir religious rites in suoh places as are set apart for them. 
This is a s ubstantial right : but if they wish to parade about the 
streets with Abe symbols of their faith this is a mere luxury, and may' 
fitly be refused if it is likely to be attended with a disturbance. In 
one of the cases I have mentioned above (F.M.P. 57 of 1859) the 
dispute was as to the right of a certain low caste in Tinnevelly to 
cakty their corpses to burial along the public road, there being 
Admittedly no other. In that case it seems to me that the right 
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claimed was of so substantial a nature that all possible aid should have 
been given in its Bupport. It is evident that in all these oaseB half 
the opposition would die away when it was known that Government 
was not enlisted in its favor. Nothing fosters caste prejudioe like 
Ma gisterial countenance . 

189 - Whoever holds out any t hreat of injury to 

Threat of io*u an y P u ^ c servant, or to any person 
to a re pubiic nj s U e7 in whom he believes that public ser- 
Tant * vant to be interested, for the purpose 

of inducing that public servant to dp any act, or to 
for bear or delay to d o any act, connected with the 
exercise of the public functions of such public ser- 
vant, shall be punished with imprisonment of either 
-description for a term which may extend to two 
years, or with fine, or with both. 

I conceive that the injury referred to in the abovo sections need 
pot necessarily be an illegal injury, and that any threat of harm which 
is pot the lawful res^t of the act itselfl is prohibited. For instance, 
it is' perfectly lawful to prosecute a public servant for bribery. But 
if a suitor were to threaten a Moonsiff with disclosure of an act pf 
bribery, in order to influence his decision in a suit pending before 
him, this would be a criminal act. If however an official were about 
to perform an illegal act, it would not be criminal to threaten that he 
ehonld be reported and held up to the displeasure of his superiors. 
For this would be merely the lawful result of the act which he wsb 
committing. 

190 Whoever holds out any threat of injury to 

Threat of Injury ?22_PF80n for the purpose of indue- 

io induce any per- ing that person to refram or desist 
tom applying™!.” from making a legal applicatioiTfor 
public •ervant° * protection against any injury, to any 
public servant legally empowered as 
such to give such protection or to cause such protec- 
tion to be given, shall be punished with imprison- 
ment of either description for a term which may 
Extend to one year, or with fine, or with both. 
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CHAPTER XI. 

OF FALSE EVIDENCE AND OFFENCES 
AGAINST PUBLIC JUSTICE. 

191 Whoever being l egally bound on an oath , 
or by any express prov ision of law to 
<w infi fAls ° evi ’ s ^te the truth, being bound by law 
'•to make a d eel ar atio mjipon any suby^ 
ject, makes any statement which isu ^-se^and wh ich ^ 
be either knows or believes to beQpS^or does" not 
believe to be true, is said to give false evidence. 

Explanation 1. — A statement is within the mean- 
ing of the section, whether it is made v erbally or 
otherwise. 

Explanation 2. — A false statement as to the 
belief of the person attesting is within the meaning 
of the section, and a person may be guilty of giving 
false evidence by stating that he V believes) a thing 
which he does not believe, as welias by stating 
that he knows a thing which he does not know. 

Illustrations. 

(a) A, in support of a just claim which B has against Z for one 
thousand Rupees, falsely swears on a trial that he heard Z admit the 
justice of B’s claim, A has given false evidenre. 

(b) A, being bound by an oatli to state the truth, states that he 
believes a certain signature to be the handwriting of Z, when he 
does not believ e it to be the handwriting of Z. Here A states that 
wluchTTe knows to be false, and therefore gives false evidence. 

(c) A, knowing the general character 6f Z's handwriting, states 
that he believes a certain signature to be the handwriting of Z j Ain 
good faith believing it to be so. Here A*s statement is merely as to 
->js belief and is true as to hia belief, and, therefore, although the 
signature may not be the handwriting of Z, A has not given false 
evidence. 

(d) A, being bound by an oath to Btate the truth, states that he 
knows that Z was at a particular place ou a particular day, not know* 
u>g anything npon the subject. A gives false evidence whether Z 
Waa at the place on the day named or nob. 
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(e) A, an interpreter or translator, gives or oertifies as a true 
interpretation or translation of a statement or document which he is 
bound by oath to interpret or translate truly, that whioh is not, and 
which he does not believe to be a true interpretation or translation. 
A has given false evidence. 

192 - Whoever causes any circumstance to exist, 
or makes any false entry in any book 
evWence? ingfAlie or recor d> or makes any document 
containing a false statement, i ntend - 
ing that such circumstance, false enfcy, or false 
statement may (appear in evidence) in a judicial 
proceeding, or in a proceeding taken by law before 
a public servant as such, or before an arbitrator, 
*and that such circumstance, false entry, or false 
statement, so appearing in evidence, may cause any 
person, who in such proceeding is to form an 
opinion upon the evidence, to entertain an errone- 
ous opinion touching jtuy jioiot rnltef ial to th e 
result of such proceeding’ is said “ to 'fabricate 
idence* - ‘ 

H lustrations, 

(а) A puts 'jewels into a box belonging to Z, with the intention 
that they may be found in that box, and that this circumstance may 
Cause Z to be convicted of theft. A has fabricated false evidence. 

(б) A makes a false entry in his shop book for the purpo^ jf 
using it as corroborative evidence in a Court of Justice. A has fabri- 
cated false evidence. 

(c) A, with the intention of causing Z to be convicted of a criminal 
conspiracy, writes a letter in imitation of Z's handwriting puiport- 
ing to be addressed to an accomplice in suoh criminal conspiracy, 
and puts the letter in a place which he knows that the officers of the 
Police are likely to search. A has fabricated false evidence. 

The two previous sections go very much beyond the old criminal 
law as to perjury. Perjury at common law could only be committed 
where the false statement bad reference to some j u dioial proc eeding. 
Hence, where Statutes provided for solemn declarations being made, 
or oaths taken in non-jndieial proceedings, as for instance under the 
Marriage Act, it has been customary to add a clause, extending the 
penalties of perjury to any falsehood contained in suoh declaration. 
Under the present Act the* distinction only exists in reference to the 
degree of punishment imposed. 

Section 191 includes aU cases in which a party is expressly bound 
to make a statement and a true statement, it does not apply 
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merely voluntary statements such as form the basis of a contract. 
Nor to f alse statements i n a complaint to the Police. (2 R.J. & P. 
25.) A merohant who returns his income to the Income-tax Com- 
missioners for assessment is making a statement which he « bound 
b y law t o make and to make truly. And bo it would be in the case 
of a person who fills up untruly the Municipal assessmen t paper 
which is sent to him, or who gives false answers to questions put to 
him by a Registrar of deeds under Act XX of 1866. (2 R.C.C.C.R. 
61.) Rut a horse-dealer who makes a false statement as to the 
soundness of a horse wonld not come under this section. He is not 
bound by an oath, or anything equivalent ; there is no express pro- 
vision of law which binds him to state the truth, nor is he bound by 
law to make a^y declaration at all npon the point. And so it is 
laid down by Act X of 1873, s. 14 that “ every person giving evid- 
ence on any subject before any Court or person hereby authorized to 
administer oaths and affirmations Bhall be bound to state the truth . 
on such subject.” 

The word ' oath’ is defined in s. 51. See too Act X of 1873. 

The offence will equally have been committed whether the state- 
ment was known to be false , or was put forward as true, without any 
re ason to c onceiv e it to be true . But it must appear that the state- 
ment was deliberate and intentional. This can, in general, only be 
judged of by the surrounding circumstances. Where a witness 
falsely asserts or denies a fact of which he must be cognizant, which 
he cannot well have forgotten, and which is so important that his 
attention must have been directed to it, there can be little doubt that 
he has perjured himself. But, on the other hand, great allowances 
must be made for a man who has been kept a whole day under the 
ordeal of examination, cross-examination, and re-examination ; who 
has been questioned minutely as to complicated transactions, whioh 
he may have forgotten, or taken up erroneously from the first ; and 
who is plunged into that pardonable perplexity and oonfusion to 
whioh a p ractised advocate will often reduce the most honest witness. 
And hence it is an invariable rule, that the whole of a deposition or 
affidavit is to be taken together, and one part explained by the other, 
or even by a subsequent answer. For till this is done, you have not 
got at the full meaning of the witness. (Arch 710.) 

The false statement must be one whioh will lead the judicial officer 
to form a false opinion upon a point material to the merits of the 
case. Therefore, when a Yaffil, who had got a genuine Vakalutnamah, 
forged the Magistrate’s authentication to the signature, it was held 
that this was not an offenoe indictable under s. 193, as the Vakalut- 
namah was not evidence, and the error (if any) induoed in the mind 
of the Judge as to its genuineness oould not affect his decision of 
the case. (5 Mad. H.O. 373.) 

By English law perjury must be proved by two witnesses , or by 
one witness, c onfirmed either by a writte n d ocume nt, or by some 
T teon aTand relevant faots which contradiot the statement upon 
which tKe perjury la assigned. For, otherwise, there wonld be 
nierely oath against oath, and the presumption of innocence would 
turn the scale in favour of the prisoner. (Arch, 245, 713.) But under 
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the Indian Evidence Act I of 1872, s. 134, no particular number of 
witnesses shall in any case be required to prove any fact. 

Under Beg. Ill of 1826, proof that a party had given two directly 
contradictory depositions was sufficient to secure a conviotion for 
perjury, without showing which of them was in fact untrue. But 
this Begulation has been repealed by Act XVII of 1862. Accord- 
ingly, it was laid down by the Madras Sudder Court, that, "on a 
prosecution under s. 193 of the Indian Penal Code, for intentionally 
giving false evidence in a judicial proceeding, it will not be sufficient 
merely to show that the defendant’s statement is opposed to Borne 
other made by him on oath or affirmation, but it must be shown that 
such statement was false, and that the defendant k^w it to be so." 
(Judder Court Buies, 28th April, 1862.) So in Calcutta. (1 R.J. 

P. 65, 244.) But both Courts are now agreed that in such a case, 
where perjury is charged upon each of the contradictory statements 
and it is impossible to decide which of them is false, there may be a 
conviction in the alternative under s. 72. (B.L.R. Sup. 521 ; 13 Ibio. 
324 ; 4 Mad. H.C. 51, and see a form of alternative charge in Sched. 
Ill to the Or. P.C.) 

It is hardly necessary to remark, that the mere circumstance that 
the same man, at different times, made contradictory statements upon 
the same point, is by no means conclusive proof of gnilt. Either 
statement may have been made under the influence of forgetfulness 
or misapprehension ; or he may, when he made the second statement, 
have discovered the falsity of what he had believed to be true wheu 
he made the first statement. Still less would it be safe to convict, 
when each statement merely conveys an expr ession of opinion . For 
instance, as to the identification of property, or tbe similarity of 
handwriting. The statements must relate to matters so necessarily 
within the knowledge of the party on both occasions, that one or 
other statement must have been known to be false when it was made. 
For instance, if a man were at one time to swear that he had been 
beaten and robbed, and at another time were to swear he had neither 
been beaten nor robbed, either assertion may be true, but he must 
have known one or other to be untrue. (See remarks of Bengal 
High Court Acc, 4 B A. Cr. 12.) 

Where it is intended to charge a person in the alternative for 
having made contradictory statements before different tribunals, 
there must be a proper sanction for a prosecution on each branch of 
the alternative. (11 Bomb. H.C. 34.) 

A good deal of the old law upon the subject of perjury turned upon 
the fact that an oath, or an affirmation rendered equivalent to it by 
law, was an essential element of the offence. 

Under the present Act an oath is merely one of the forms by which 
a party may be bound to speak the truth. Hence, even if an oath 
were unnecessarily and improperly administered by an incompetent 
person, as, for instance, if the Municipal Commissioner should force 
a rate-payer to swear to the truth of his return, still the offence con- 
stituted by b. 191 would be committed, if the party making ^ ie .*5 lte r 
ment were under a legal obligation to speak tbe truth even without 
an oath. 
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But where some particular ceremony is necessary, as a condition 
without which the person is uuder no legal obligation to speak the 
truth, the offence of' giving false evidence cannot be committed if 
that ceremony has not takeu place. Therefore, when the evidence 
of a Native Christian as a witness was given on solemn affirmation, 
and not on oath, the Madras High Court held that he could not be 
convicted under s. 193. 

“ It was essential to prove that the prisoner, at the time he mode the false 
atatament. was under a legal obligation as a witness to state the truth/and to 
constitute that obligation m the oaso of a witness in a judicial proceeding who 
professes the Chn#ian faith, the sanction of an oath on the Holy Gospels is an 
absolute requirement of the law. Act V of 1840, .which gives to the affirmation 
made by the piisoner the Bame legal effect as an oath, applies only to persons 
who are Hiudus Ad Mahomedans by religion as well as by birth.” (4 Mad. 

h.o. 185 y 

Formerly, a witness might decline to answer any qnestion which 
tended to criminate himself. But now he is compelled to answer, 
and although his answer, if true, cannot be used against him, if false 
it will subject him to punishment. (Act I of 1872, b. 132 ; 3 Mad. 
H.C. Appx. 29.) 

The offence of fabricating false evidence under s. 192 is confined 
to cases in’which the intention of the fabricator is to produce “an 
erroneous opimou touching any point material to the result/’ But 
what will be the case if the intention is to produce a correct opinion ? 
Suppose, for instance, that a shopkeeper who has actually supplied 
a person with goods, but has no entry in his books, were to forge an 
entry as corroborative evidence. The result would be to induce the 
Judge to come to a perfectly s ound view o f the point iu issue, viz., 
whether the articles had been supplied. But he would have been led 
to an erroneous opiuion, not as to the result of the proceeding, but 
as to a point material to the result, viz., "whether the plaintiff’s books 
contained such an entry as might naturally be looked for under the 
circumstances. So that the real meaning of the section is, just as 
the old law upon perjury was, that the false statement must be upon 
a point material t o the issu e. It will be observed that in this respect 
there is a difference between ss. 191 & 193 on the one hand, and 
s 192 and the subsequent ss. 197 to 200 on the other band. In the 
former sections the offence of giving false evidence is made to consist 
in giving an y false statement, and nothing is said as to its being a 
statement material to the poin t. The omission is evidently inten- 
tional, since in the original draft (s. 188) the words “ touching any 
point material to the result” were introduced. And so it has been 
ruled, that the materiality of the subject-matter of the statement 
is not a substantial part of the offence of giving false evidence under 
ss. 191 & 199. (Reg. v. Aidrus Sahib; 1 Mad. H.O. 38 ; 2 RC.C.C.R. 
65.) Where, however, a criminal indictment is based upon a falsa 
statement as to a wholly immaterial fact, i t will often be successfully 
contended that the knowledge of its falsity, which is necessary to 
secure couviotion, has not been made out. Where a party deliberately 
makes an untrue statement as to a very material circumstance, to 
which his attention is likely to have been directed, and when this false 
statement is for his dwn benefit, or for that of the person calling him, 
it may be assumed that he knew be was deposing falsely. But no 
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suoh presumption can arise where the point was irrelevant, and one 
upon which he might have answered either way, with equal absence 
of result. In such a case a Court would seldom be justified in 
exercising the powers of committal vested in it by the Cr. r.C., s. 468, 
post p. 168. 

The word ‘omission’ in Act X of 1873, s. 13, applies to any omis- 
sion whether accidental, negligent or intentional. (14 B.L.E. 294.) 

Even under s. 192, false evidence which i s material will be indict-' 
able, though it ought not to have been admitted at all, as not being 
in accordance with the principles of evidence. Fo#instance, where 
a witness was called to contradict a previous witness upon a point 
which only went to his credit, it was ruled that he n|ight be indicted 
for perjury, since his evidence was material, though, being on a 
collateral point, it ought not to have been received. (Reg. v. Gib- 
bons, 31 L.J.M.C. 98 ; L. & C. 109.) And so it would be if a witness 
gave a false statement as to the contents of a writing, although he 
ought never to have been asked the question. 

Anything will constitute a statement under s. 192 if it purports to 
embody a fact, and is capable of being used as evidence. For instance, 
the fabrication of a bill of lading with the Captain’s name to it 
would be a statement by him that he had received certain goods on 
board the ship. A question may, however, arise where the document 
is a genuine one, but some addition involving a statement is made 
to it. Suppose the case of an assignment of land, perfectly genuine, 
coming in evidence before a Court. Would it be a fabrication of 
false evidence to put a dead man’s name to the bottom of it, for the 
purpose of giving it the credit of another witness ? The definition 
of a document in s. 29, (ante p. 21) seems to enable the Court to 
treat any false statement, though only a portion of a writing, as a 
false document, so as to support a conviction. Such an act would 
also amount to forgery under s. 463. 

But where a person made an application for a new trial to a Small 
Cause Court, under s. 21 of Act XI of 1865, and for that purpose put 
in a memorandum of the grounds of the application, and signed a 
verification clause at the end, and such memorandum was shown to 
be false to the knowledge of the party making it, it was held that he 
was not punishable under s. 191 or 192. It did not come within the 
terms of s. 191 os he was not bound by oath or by any express 
provision to Btate the truth in the memorandum, or to make the 
statement at all. Nor did it come under s. 192, since, bo far as the 
memorandum contained a statement of fact, it operated not os evi- 
dence, but merely as a statement of what tbe applicant was prepared 
to prove by evidence. (2 B.A. Cr. 1.) 

On the other band, the Civ. Pro. Code (Act VIII of 1869, s. 24) 
expressly provides that — 

“ If any plain, written statement, or declaration, required by this Act to be 
verified, shall contain any averment whioh the person making the verification 
shall know or believe to be false, or shall not know or believe to be frue* 1®°^ 
person shall be sabjeot to punishment, according to the provision of the law tor 
the time being in force, for the punishment of giving or fabricating fa**® evl ' 
dtnee.” (See ts, 27 A 123.) 
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To sustain a charge under this section some express olause must 
be shown which r equires a stat ement, tn ha Therefore, it is 

not indictable to make a false Statement in an application under 
s. 119, to have a civil suit reheard, after an ex-parte decree. (5 R. 
C O.C.R. 58.) 


193 Whoever i ntentionally gives false evidence 
in any stage of a judicial proceeding, 
fai^ e^denoe. f ° l or fabricates false evidence for the 
purpose o f being used in any stage 
(if a judicial proceeding, shall be punished with 
imprisonment of either description for a term which 
may extend to seven year s r and shall also he liable 
to fine ; and whoever intentionally gives or fabri- 
cates false evidence i n any other case, shall be 
punished with imprisonment of either aescription 
for a term which may extend to thr ee yea rs, and 
shall also’ be liable to fine. 


Explanation 1. — A trial before a Court Martial 
or before a Military Court of Re que st is a Judicial 
proceeding. 

Explanation 2. — An investigation directed by law 
preliminary to a proceeding before a Court of Jus- 
tice is a stage of a j udicial proceeding , though that 
investigation may not take place before a Court of 
Justice. 

Illustration. 

A, in an inquiry before a Magistrate for the purpose of ascertaining 
whether Z ought to be committed for trial, makes on oath a statement 
which he knows to be false. As this inquiry is a stage of a judicial 
proceeding, A has given false evidence. 

Explanation 3. — An investigation directed by a 
Court of Justice according to law, and conducted 
under the authority of a Court of Justice, is a stage 
of a judicial proceeding, though that investigation 
may not take place before a Court of J ustice. 

Illustration. 

A* in an inquiry before an officer deputed by a Court of Justice to 
ascertain on tu© spot the boundaries of land, makes on oath a state- 
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ment which he knows to be false. As this inquiry is a stage of a 
judicial proceeding, A has given false evidence. 

The phrase “judicial proceeding” which oocurs so frequently in 
thi9 section is not defined in this Code. In general the phrase means 
a proceeding which takes place before a Judge, who is acting in the 
discharge of his office, see ante p. 56. This is not its meaning here, 
however. The word Judge is defined in s. 19, ante p. 17, so as to 
exclude all officers who are not authorized to give definitive judgment. 
A judicial proceeding under this section means “any step taiken by 
the Court m the course of administration of justice, in connection 
with a case pending,” (l Mad. H.C. 46) even though the stage in 
which the false evidence is given is one ih which no judgment can be 
given, and which may possibly terminate the casc£ so that no judg- 
ment will ever h© given. Under the Cr. P.C., s. 4, a “ judicial pro- 
ceeding” is defined as meaning any proceeding in the course of which 
evidence is or may be taken, or in which any judgment, sentence, or 
final order is passed on recorded evidence. Ui'ders under ss. 518 & 
519 of the Cr. P.C. are not judioial proceedings, but an order under 
s. 521 is. (Cr. F.O. ss. 520, 521.) 

But it would be otherwise where the inquiry was conducted for 
some purpose wholly unconnected with the judicial proceedings. For 
instance, where a Magistrate received an anonymous letter, charging 
some persons with murder, and took evidence, nob for the purpose of 
tracing the murder, but of ascertaining the author of the letter, it 
was held that the inquiry was not a “ stage of a judicial proceeding,” 
and that a conviction under s. 192 could not be sustained. (1 R.0 0. 
C.B. 71.) And similarly where the objeot of the inquiry was to 
disoover the writer of a scandalous petition. (11 Bomb. H.C. 11.) 
And bo the preparation of false accounts, with the intention of 
producing them before a forest officer, who was not authorized to 
hold an investigation, was held not to be au offence under b. 193 
(12 Bomb. 1.) 

Hence, where it appeared that the bailiffs of a Court, twelve in num- 
ber, were constantly called upon to give evidence as to the service of 
summonses in the different cases before the Court, and that it was 
the practice to call them all up at the beginning of each day, and to 
affirm them solemnly to give true evidence in all the cases coming 
before the Coart that day, and one of the bailiffs at a later period of 
the day gave false evidence, it was held that he* was properly con- 
victed under s. 193, the affirmation being administered in “ a stage of 
a judicial proceeding.” (Reg. v. Venkatachalam Pillai, 2 Mad. H.C. 
43.) But where a Judge without any authority altered the title of a 
cause, so as to change it into another which had never been legally 
instituted, and after such charge the prisoner was sworn and gave 
false evidence, it was held that the conviction was bad. Cockburn, 
C.J., said, “I think that the alleged perjury was committed on the 
hearing of a cause whioh had no existence, and in which the Judge 
had no jurisdiction.” (Reg. v. Pearce, 32 L.J.M.O. 75.) 

Several false statements contained in the same depo sition constitute 
only one offence. (6 Mad. H.C. Rul. 271.) 
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Under the Gr. P.C., s. 468 “ a complaint of an offence against 
Public Justice, described in ss. 193—196, 199, 200, 205—211, or 228 of 
the Indian Penal Code, when such offence is committed before or 
against a Civil or Criminal Court, shall not be entertained in the 
Criminal Courts, except with the sanction of the Civil or Criminal 
Court before or against which the offence was committed, or of some 
other Court to which such Court was subordinate.” 

As to the nature of the sanction, and the time at which it may be 
given, see b. 470, ante p. 139. 

Applications under this section should, as a general rule, be made 
first to the Cotrrtf* before which the perjury is alleged to have been 
committed. (6 Mad. H.C. 92.) But where the original Court had 
believed the evidence, which was pronounced in the High Court to 
be untrustworthy, the application would properly be made to the 
High Court, which first considered that perjury had been committed. 

Proceedings taken without sanction are wholly without jurisdiction, 
and any conviction had under them must be quashed. (7 B.L.R. 
26.) It is important, therefore, to consider the effect of the proviso, 
“ Such sanction may be given at any time,” which is found in s. 470, 
as contrasted with the words, “ the sanction must be given before the 
commencement of the proceedings” which are fonnd in s. 466, ante 
p. 131. I imagine it means, a t any time before conviction, a nd, if so, 
the sanction whenever given would relate back to the institution of 
the charge, and give validity to all subsequent proceedings. (See 
7 Mad. H.C. 58.) 


The terms of s. 470 apparently over-rule some decisions under the 
former Cr. P.O., which laid down that sanotion, not expressly given, 
might be implied from the fact, that the officer who ought to have 
given the sanction bad proceeded with the case. (5 Bomb. JLC.C.C. 
38; 6 Ibid. 54.) Also, that a sanction to a prosecution for false 
evidence should state the exact words which the Judge considers to 
be false. (5 R.C.C.C.R. 61.) 

“ But,” the Bombay Court remarks, ‘ 4 we do not think that the new enaot- 
ment is intended to provide for a sanotion expressed with so little definiteness 
as equally to justify the proseoution of any person for any offence and in any 
Court whatever. The sanotion given must refer to the Court in whioh the 
false statement is alleged to have been given, and it must also refer to the 
occasion on whioh it was given. Both must be properly designated m order 
that the trying Court may inform itsolf as to the investigation or trial upon 
which it is really authorized to enter and generally also, we think that it ia 
desirable for the enda of justioe, if not necessary, to state the offence i ntended 
t? r. e charged in general terms, though details need not bo given.” (11 Bomb. 
«-.C. 34.) 


Tt is no ground for refusing sanction for a prosecution for giving 
t aise evidence, that the evidence was given before the predecessor in 
ollice of the officer to whom the application is made. The Court is 
still the same, though the incumbent is different. (7 Mad. H.C. 
■ttul. 12.) 
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Where such Court thinks it proper to investigate such a charge, the 
Court, after making any preliminary inquiry that is necessary, may 
commit the case to a Magistrate having power to trv or commit, who 
shall thereupon proceed according to law* and the Court may send the 
accused person m custody, or take bail for his appearance, and bind 
over persons to give evidence. (Cr. P.C., s. 471.) This preliminary 
enquiry by the Court may be ex parte. (5 R.C.C.C.R. 19.) Where 
the offence is committed before a Court of Session, it may proceed to 
try the prisoner upon its ow n charge. _(Cr. P.O., s. 472.) Where the 
offence is committed before a fc/ivil Court] and is one triable exclusively 
by the Sessions Court, it may itself commit to the Sessions Court, 
(Ibid. s. 474) and frame a charge, and transmit the record to a 
Magistrate to bring before the Sessions Courts (Ibid. s. 475.) 
But if triable exclusively by a Sessions Court, and committed before a ) 
Magistrate who has not power to commit to a Sessions Court, he may 
transmit the case to a Magistrate competent to make such commit- 
ment. (Ibid., s. 477, and see Act XXIII of 1861, as. 16 — 18.) 

There is a conflict between the High Courts of the different Presi- 
dencies as to the power of an official, in other respects competent, 
to try an offender for any of the offences enumerated under s. 468 
of the Cr. P.C., when such offences were committed before himself. 
The High Courts of Madras and Bombay hold that giving false 
evidence is a contempt of the authority of the Court before which 
it is given; therefore that it comes within s. 473 of the Cr. P.C., which 
forbids any Court to try an offenoe committed in contempt of its own 
authority except as provided in ss. 435, 436 & 472. (7 Mad. H.C. 
Rul. 17 ; 10 Bomb. H.C. 73 ; 1 Bomb. L.R. 311, 339.) The same 
ruling would I presume be applied to all the other offences recited in 
b. 468. The High Courtjof Calcutta holds that giving false evidence 
does not come within s.C47abut that the Court must adopt the pro- 
cedure laid down by s. 4/17that is send the case for trial to another 
official. (22 W.R. Cr. 49.) This view was also taken by the High 
Court of the N.W. Provinces. (1 All. 129 ; 7 N.W.P. 132.) But in 
two later cases the same Court, while agreeing that the case did not 
come within s. 473 was also of opinion that the procedure under 
s. 471 was optional and not compulsory. Consequently that the 
Court might try the case itself. (1 All. 162, 193.) 

A Magistrate before whom false evidence has been given cannot 
himself try the offence. (10 Bomb. H.C. 73 ; Cr. P.C., s. 473.) 

When a witness makes one statement before the committing 
Magistrate and a contradictory statement before the Sessions Judge, 
and there is nothing to show which of the two statements is false, he 
has not committed an offence before the Sessions Court which will 
authorize that Court to try him on its own charge under s. 172 of the 
Crim. EC. (4 B. A. Cr. 9.) 

A person who has been previously convicted of any offence under 
3. 193, 194, or 195 is also liable to whipping upon a second conviction- 
'Act VI of 1864, p. 4.) 
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194 Whoever gives or fabricates false evidence, 
intending . thereby to cause, or know- 
^ Jng it to be likely that he will thereby 
any person t o be convicted of 
tin* of «. c«u»l an offence which is capital by this 
©iftse®. Code, or by the law of England, (Act 

XXVII of 1870, s. 7,) shall be punished with trans- 
portation for life, or with rigorous im- 
,on ^thtwby prisonment for a term which may ex- 
?Sted Cted andex# tend to ten years , and shall also be 
liable to fine ; and if an innocent per- 
son be convicted and executed in consequence of 
such false evidence, the person who gives such false 
evidence shall be punished either )with deathfo r the 
punishment hereinbefore described. 


A man who, on the trial of A for murder, states that the murder 
was not committed by A, but that it was committed by B, who is not 
in custody, has not committed an offence under s. 194, as his evi- 
dence, so given, cannot cause any person to be convicted of a capital 
offence. He is only punishable under s. 193. (3 B.A. Cr. 35.) 

See A<?t VI of 1864, s. 4, supra, note to s. 193. As to the word 
" offence” in this and the following section, see s. 40 ante p. 25. 


195. Whoever gives or fabricates false evidence, 
intending thereby to cause, or know- 
ing it to be likely that he will thereby 
cause, any person to be convicted of 
an offence which by this Code, or by 
the law of England, (Act XXVII of 
1870, s. 7,) is not capital, but punish- 
able with transportation for life, or imprisonment 
for a term of se ven years or up wards , shall be pun- 
ished as a person convicted of that offence would be 
liable to be punished. 


Giving or fabri- 
cating false evi- 
dence with intent 
to procure convic- 
tion of an offence 
punishable with 
transportation or 
imprisonment. 


Illustration. 


A gives false evidence before a Court of Justice, intending t Hereby 
to cause Z to be convicted of a dacoity. The punishment of dacoity 
is transportation for life, or rigorous imprisonment for a term which 
may extend to ten years, with or without fine. A, therefore, is Viable 
to such transportation or imprisonment with or without fine. 

See Act Viol 1884, 4, mipre, note to b. 193. 
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196 - Whoever corruptly uses or attempts to 
use agutnua^or jjexmine evidence any 
known ^o be falser evidence which he knows to be false^ 
or fabricated, shall ’be punished in 
the same manner as if he gave or fabricated false 
evidence. 

On an indictment under this section, the first thing is to show 
that the evidence was f ajse or fabricated, and next to establish a guilty 
knowledge. The mere 1 fact that the party has produced the false 
evidence will, in general, be enough to throw on hnn the burden of 
showing his innocence. Accordingly it has been 


“Held that a debtor producing a witness, who deposed falsely to his 
having witnessed a payment to the creditor, forms sufficient presumptive 
* evidence againBt the debtor to convict lnm of subornation of perjury ” 
(1 M. Dig. 122, § 475 ) 


And, so, in another case, where the party produced the false witness 
in Court through a Vakeel, being himself absent. (1 M. Dig. 171, 
§ 493.) But where the prisoner was a minor at the time the perjury 
was committed in his favour, and did not appear to have been 
personally concerned m the subornation, though present at the time 
and profiting by it, he was acquitted. (1 Ibid. 173, § 485.) 

In a recent case the law upon this point was laid down by Sir 
Adam Bittleston in the following terms : — 

“ If a person calls witnesses in support of a statement which he makes, 
and causes those witnesses to oome into the box for the purpose pi giving 
evidenoe which he knows to be nntrue, and they give that evidenee, and 
the jury find that they knew it to be untrue, that is evidenoe on which a 
jury may find that he solicited them ; but the jury must be satisfied that 
he knew that the statement which they were called to make must be untrue 
to their own knowledge.” (Beg. v. Gungammah, 3rd Madras Sess. 1860.) 


It is not sufficient that he Bhould know oh believe the statement to 
'be nntrup. Ibis necessary that the witnesses should have the same 
knowledge^ for, otherwise, the evidence is not false. 


Inning or sign- 


ing a 


mg or 
false 


certi- 


197 . Whoever i ssues or signs any certificate re- 
qjjqiffl L by law to be given or Mg 
or relating Tcfany fact of which f 
certificate is by law admissible in evi- 
dence, knowing or believing that such certSto&te is 
false in any material point, shall be punished in thf 
same manner a* if he gave f alse evidence . 
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198 - Whoever coi?Uptly uses or attempts to use 
any such certificate as a true certifi- 
using v a true cate, knowing the same to be false in 
kSowu h t°o‘be e fSe an y material point , shall be punished 
u a material pout, in the same manner as if he gave false 
evidence. 


199 . Whoever, in any declaration mad e or sub - 
scribed by KmiT^which declaration 
Faiae atatementt any Court of Justice, or any public 
ciaration which is servant or other person, is bound or 
aJ evidence elvabl ° authoiized by law to receive as evi- 
dence of any fact, makes any state- 
ment which is f alse , and which he either knows or 
believes to be false or does not believe to be true, 
touching any point material to the ob ject for which 
the declaration is made or usedTsHaTT be punished 
in the same manner as if he gave false evidence. 

See Aot III of 1872, b 21. 


200 - Whoever corruptly uses or attempts to use 
as true any such declaration, knowing 
any “iuSh d"ecw the same to be false in any material 
false known 40 be point, shall be punished in the same 
manner as if he gave false evidence. 


Explanation . — A declaration which is inadmis- 
sible merely upon the ground of some linformalityj 
is a declaration within the meaning of Section&J.99 


& 200 . 

201 . 


Ca nning diaa p- 
peara S55oT ~eVi 
dene© of ai 


fence 


of- 
committed 


or giv ing faiae in- 
fonn ailui i IIUHli 
SB to goreen 


Whoever, knowing or having reasomto be 
lieve that an offence (see s. 40, ante 
p. 25) has been committed, causes' 
a ny e vidence of the commission of 
that offence to disappear with the in- 
tention of screening the offender from 

« • * . ° ***< i r . J T — T * . 


ie offender. 


legal punishment, or with [that inten- 
tion gives any_ infQim.atioi| respecting 
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the offence which he knows or believes to be false, 
shall, if the offence which he knows 
fence* capiul of ’ or believes to have been committed is 
punishable "with" death, be punished 
with imprisonment of either description for a term 
If punishable which may extend to seven ye ars, and ( 
with transport- shall also be liable to fine, ancTif the 
M0B ' offence is punishable with transport- 

ation for life or with imprisonment^ whiclT may 
ext end to ten years, shall be punished with imprison- 
ment of either description for a term which may 
extend to t hree y ears and shall also be liable to 
fine ; and if the offence is punishable with imprison- 
ment for any term n ot exten ding to 
with ieuthao & ten ten years shall be punished with im- 
meuf irapri8on " prisonment of the description provided 
for the offence, for a term which may 
extend to one-fourth part of the longest term of the 1 
imprisonmeTiir provided for the offence, or with fine, 
or with both. 


IlluBtration . 

A, knowing that B bas murdered Z, assists B to bide the body 
with the intention of acreening B from punishment. A is liable to 
imprisonment of either description for seven years, and also to fine. 


The High Court of Bengal has rnled that this section “ applies to 
the causing the disappearance of evidence of an offence committed by 
another, not bv one's sel f/* (1 R.C.O. Giro. 19.) The person who 
oomxQits an offence and afterwards conceals the evidenoe of it, can- 
not bapunished on both heads of the oharge. (3 R.O.C. Circ. 3.) The 
act njPpWso be committed with the object of screening the offender 
from pwiBnment. Disposing of a dead body in order to save the 
annoyance of a Police investigation is not punishable. (5 N.W.P. 186.) 


208. Whoever, knowing or having reason to be- 
lieve that an offence (see s. 40, ante p. 

boa Kaan AAmthiffArl intsutionflllv 



mg that ottence which ne is i gpa&y 
hound to give, shall be pumsned 
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with imprisonment of either description for a term 
which may extend to six month s , or with fine^j)r 
with both. 

203. Whoever, knowing or having reason to be- 
lieve that an offence (see s. 40, an te p, 
funnatior/vespeot- 25) haa been committed, gives (any] 
mftted° ffenceC0IU information respecting that offence 
which he knows or believes to be false. 
shall be punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both. * 


With the single exception of the clause relating to causing the dis- 
appearance of evidence, these three ss. (201 — 203) are substantially 
the Bame as ss. 176, 177, 182, for the remarks on which see page 144. 
Sections 118, 120, which also relate to concealment of criminal acts, 
are directed against persons who intend to facilitate the commission 
ot the crime. 

204- Whoever s ecretes or destroys any d ocument 
which Jifi may be lawfully compgfted 
to produce as evidence in a Court of 

t£? JSrtKSr J ustice - or ia an y Proceeding lawfully 
held before a public servant as sucb, 
or o bliterates or renders illegible the w hole or an y 
part of such document with the intention ^of prevent- 
i ng the same f rom being produced or used as evi* 
lence before such Court or public servant as afore- 
said, or after he shall have been lawfully summoned 
or required to produce tbe same for that purpose, 
shall be punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both. 

205* Whoever f alsely personat es another, and 

False personation suc ^ assumed character makes any 
for the p?r°^»e of admission or statement, or confesses 
wSttaftoTiSBr judgment, or causes any process to be 
issued, or becomes bail or security, or 
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does any other act in any suit or criminal prosecu- 
tion, shall be punished with imprisonment of either 
description for a term which may extend to three 
years, or with fine, or with both. 

Fraudulent gain or benefit to the party charged is not an essential 
element in this offence. Therefore, a conviction was upheld where 
theJLet prisoner was charged with personating the 4th, and the 4th 
prisoner was charged with abetting the personation by the 1st ; the 
foots being, that the 4tb, to save himself the trouble of laying inform- 
ation before a Magistrate with regard to the theft of some bullocks, 
sent the 1st prisoner to do so, and to represent hiAiself as being the 
4th. (Ex-parte Suppakon, 1 Mad. H.C. 450.) And it has been ruled 
in Bengal that the offence may be committed even where the prisoner 
has personated a purely imaginary person. (Reg. v. Bhitto Kahar, 
Ind. Jur. 123.) 

Bat the High Court of Madras recently declined to follow thAt 
decision, saying, “ To constitute the offence of false personation 
nnder b. 205 of the Penal Code, it is not enough to show the assump- 
tion of a fictitious name. It must also, we think, appear that the 
assumed name w&b used as a means of falsely representing Borne 
other individual. The use of an assumed name without more is not 
an offence. It only becomes a crime when connected by proof with 
some other act or piece of conduct ; and the gist of the offence of 
false personation nnder s. 205, we think, is the feigning to be another 
known person. The whole language of the section clearly imports 
the acting the part of another person, the actor pretending that he 
is that person. 

“There are sections of the Pen&l Code under which the false assumption of 
appearance or character may be an offence, though no individual is meant to be 
represented, or only an imaginary person. Suoh are the ss. 140, 170, 1 T 1, 
& 415, but they have no application to the present case, and the last rerhon 
is made applicable to personation of an imaginary person by an express enact- 
ment.” (4 Mad. H.C. 18 ) 

206 . Whoever fra udulen tly removes, conc eals, 
transfers, or delivers to any person 
JWSL3: any property or any intergstTKerein, 
^tending thereby to prevent that pro- 
perty or interest therein from being 
i r de n crle. ecuiion ° f taken as a forfeitur e, or in satisfaction 
of a fine, under a sentence which has 
been pronounced or which he knows t o be like ly to 
be pronounced by a Court of Justice or other com- 
petent authority, or from being taken in execution of 
a decree or order which has been made or which he 
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knows to be likely to be made by a Court of Justice 
in a Civil suit, shall be punished with imprisonment 
of either description for a term which may extend 
to two years, or with fine, or with both. 

207- Whoever fra udulen tly accepts, receives, or 
claims any property or any interest 
therein, knowing that he has no right 
a e fwfe P iture S 5?'S" or rightful claim to such property or 
execution of a de- ^interest, or p ractises any deception 
c ie touching any righ t to any property or 

any interest therein, intending thereby to prevent 
that property or interest therein from being taken 
as a forfeiture or in satisfaction of a fine under a 
sentence which has been pronounced or which he 
knows to be likely to be pronounced by a Court of 
Justice or other competent authority, or from being 
taken in execution of a decree or order which has 
been made or which he knows to be likely to be 
made by a Court of Justice in a Civil suit, shall be 
punished with imprisonment of either description 
for a term which may extend to two years, or with 
fine, or with both. 


208. Whoever fra udulen tly causes or suffers a 

Fraudulently suf- decree or order to be passed against 
fering a decree for him at the suit of any person for a 
a sum not due. 6um no {. Jue, Qy f Qr l ar g er sum than 

is due to such person, or for any property or interest 
in property to which such person is not entitled, or 
fraudulently causes or suffers a decree or order to 
be executed against him after it has been satisfied, 
or for anything in respect of which it has been satis- 
fied, shall be punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both. 


lUuetration. 

A institutes a suit against Z, Z, knowing that A is likely to obtain 
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a decree against him, fraudulently suffers a judgment to pass against 
him for a larger amount at the suit of B, who has no just claim 
against him, in order that B, either on his own acoount or for the 
benefit of Z, may share in the proceed s of any sale of Z's property 
which may be made under 0b decree. uVhas committed an offence 
under this section. ‘ J 

The three preceding sections have the effect of rendering criminal 
all collusive modes by which c reditors, or lawful claim a nts, may be 
defeated of their just remedies. By the English Statute 13 Eliz. c, 5, 
such contrivances were made void as against such persons whose 
actions, suits, judgments, or executions were or might be in any way 
disturbed, hindered, delayed, or defrauded. The decisions upon this 
Statute may be of some use in helping to the right construction of the 
present clauses. The whole subject is elaborately discussed in Smith’s 
Leading Cases, Vol. I, to which I shall principally refer. 

“A person is said to do a thing fraudulently, if he does that thing with 
intent to fraud, bat not otherwise.” (s. 2d, ante p 20.) 




The questions, fraud or no fraud, is always a question of fact, and 
is to be inferred, or may be negatived by the circumstances of each 
particular case. (1 Sm. L.C. 11 — 13.) One great test of fraud is to 
inquire whether the appearance and reality o f the transaction corres- 
pond. And, therefore, where there is a conveyance which is absolute 
in appearance, but without any possession following upon it, or where 
there is merely a concurrent possession with the a ssignor , this will in 
general be deemed conclusive evidence of fraud. There must be an 
exclusive possession under the assignment, or else it will be fraudu- 
lent and void. (Ibid. 11, 12.) 

There are two cases, however, in which the want of actual posses- 
sion is no fraud. The first is where an actual delivery is impossible, 
as in the case of a ship at sea, goods on their way from one place to 
another, &o. Here a symbolical delivery, by a transfer of such docu- 
ments as convey the right to the property, is sufficient. (1 Sm. L. 
C. 17.) The second case is, where the tenor of the deed does not 
require possession. For instance, in many cases of mortgage, by the 
express conditions of the instrument the possession of the property 
is not to be changed, therefore the absence of such a change is no 
emblem of fraud. Fraud will only be inferred when possession 
ought to accompany and follow the deed. (Ibid. 13.) 

A conveyance will also be fraudulent where it is made voluntgrilj 
and without consideration, when the assignor is at the time insol- 
vent, or even in such a state of debt as is likely to terminate iD in so 
vency, provided the effect of the conveyance is in any mastf u 
degree to diminish his power of meeting his liabilities! (Tom. LA 
20.) Of course, such ordinary gifts as a man might make, tnougfi 
at the time embarrassed, without any deliberate intention of ama ^ 
nishing the security of his creditors, would not be criminal, d 
when the character of the assignment is such, that it can only 
explained on the supposition of a desire to pat property out of in 
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way of those better entitled to it, fraud would necessarily be inferred. 
And, so, I conceive it would be in all cases of transfer of any specific 
moveable property actually the subject of litigation at the time. But 
the act only contemplate# l egal liabilities, and, therefore, no transfer 
will be fraudulent which has merely the effect of preventing the 
party from complying with moral obligations, or discharging debts 
of honour. 

It makes no difference in the fraud that the obligation which is 
evaded is one derived from another, provided the property trans- 
ferred is legall y liabl e to satisfy it. And, therefore, an heir or exe- 
cutor may be inflicted under this section for collnsively getting rid 
of property liable to tbe debts of his ancestor or testator. (1 Sm. L. 
C. 23.) 


A vol untary con veya nce by a man who is about to be tried for any 
crime, where conviction works a forfeiture, will be fra udulent . And 
even considerations ofjiffec tion will not snpportTthe transfer, where 
the object is to remove the property from the effect of the sentence ; 
as, for instance, where the conveyance by a man about to be tried for 
a felony was made in trust for tbe wife. (1 Sm. L.C. 19.) Re Saun- 
der’s estate, 32 L. J. Gb. 224 ; 4 Giff. 1 79.) But such an assignment at* 
any time before conviction will bind the property, if made bond fide 
and for valuable con sideration. Whitaker v. Wisbey, 12 C.B. 44; 
Chowne v. Baylis, 31 L.J. Ch. 757 ; 31 Beav. 351.) Where, however, 
the assignment was made by a person who, under a mistake of fact, 
thought he had committed a crime when h e really had not, it was 
held that the transaction waB tnot illegal. ! and a re-conveyance to 
himself waB decreed. (Davies v. Otty, 34 L.J. Ch. 252.) 


A conveyance will not bo fraudulent merely because it deprives 
another of a security which he would otherwise have had, if that is 
not the object of the act. For instance, there will be no fraud in a 
sale by a debtor of hiB landed property for a fair and adequate con- 
sideration, though it will, of course, be much less convenient to the 
creditors to pursue the p urchase money than the property. And it 
would make no difference whatever That the debtor was actually in 
the throes of a law suit . For he is not bound to keep his property 
in one form rather than another for the convenience of his creditors. 
And m England it has been repeatedly held that the fact of such a 
sale having been effected when an immediate execution was antici- 
pated will not vitiate the sale. In one of the late cases upon the 
point, it appeared that a tradesman, expecting the execution of a 
writ issued out of the Court of Chancery for payment of costs of a 
suit, effected a sale of the whole of his furniture and stock in trade. 
The only document which passed was a receipt for the purchase 
money. A few dayB after the purchaser had taken possession a writ 
was issued, and a suit was brought by the Sheriff to decide whether 
the sale was fraudulent. Kindersley, V.C. said, 

. <( At the present day, whatever fluctuations of opinion there may have been 
ln the Courts of this oountry as to the construction of that Statute (13 Elis, 
c- 5) it is not a ground for vitiating a sale that it was made with a view to 
<tofeat an intended execution on the goods of the vendor, the aubjeot of th< 

23 
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vale, supposing it was in all other respects bond fide. The ease of Wood v. 
Dixie, (7 Q.B. 892) has settled that at law in the most solemn manner, on a 
motion for a new trial. With respect to the question whether the sale was 
bond fide, it was at one time attempted to lay down rules that particular things 
were indelible badges of fraud ; but in truth every case must stand upon its 
own footing ; and the Court or Jury must consider whether, having regard 
to all the circumstances, the transaotion was a fair one, and intended to pass 
the property for a good and valuable consideration." (Hale v. Metropolitan 
Saloon Omnibus Company, 28 L. J. Ch. 77 J ; 4 Drewr. 499 ; Darvill v. Terry, 30 
L.J. Ex. 355 ;6 H. & N. 807 ; 3 Mad. H.O. 231 ; 5 Ibid. 368; 10 Bomb. H.C. 206 ) 

On the same principle it has been lately ruled in Madras, that 
a mere gift will, among Hindus, be valid as against creditors, if it 
was a genuine bond fide transaction, and not a fictitious contrivance 
to deceive as to the right of property. (4- Mad. H.C. 84.) 

In the case of a sale it will be observed there is merely a change 
of one species of property for another, ahd the judgment-creditor 
"may, if he can find the money, take out his execution just as he 
might have done against the goods. But the English law goes 
further, and holds that there is no fraud in an open preference by a 
debtor of one creditor over another, and that he may transfer his 
property to any creditor he chooses, even after the others have 
commenced their actions. (1 Sm. L.C. 18.) Accordingly, where A 
being indebted to B and C, after being sued to judgment by B, went 
to C, and voluntarily gave him a warrant of attorney to confess 
judgment, on which judgment was immediately entered, and exe- 
cution levied on the same day on which B would have been entitled 
to execution, and had threatened to sue it out, it was held that 
the preference given by A to C was not unlawful. Lord Kenyon, 
C.J. said, 

“ There was no fraud in this case. The plaintiff (C) was preferred by his 
debtor (A) not with a view of any benefit to the latter, but merely to secure the 
paymeut of a juat debt to tbo former, in which I see no illegality or injust'^t * 
(Holbird v. Anderson, 5 T. R. 235. ) 

I conceive that precisely the same construction would be put upon 
s. 206 ; the test bemg, whether the transfer was intended to procure 
any i mproper advantage for the debtor to th e prejudice of his 
creditor! And this is supported by the language of s. 208, which 
only applies to decrees in favor of persons to whom nothing was 
due, or n ot so mu oh. It would be no fraud to give laoilTties to 
enable a bond fide creditor to hurry a suit through to judgment 
and execution. 

Bat a preference in favor of one creditor over another will be 
fraudulent when, under the appearanoeof satisfying a legal claim, the 
l debtor really intends to put his property into the hands of a person 
| who will keep it in trust for him and protect it from seizure. 

44 The law will not allow a creditor to make use of bis demand to shield Ma 
debtor; and, while he leaves him in statu quo by forbearing to enforce the 
assignment, to defeat the other creditors by insisting upon it.'* (1 Sm. L.O. 
17.) 
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And, so, in a case of this sort Baron Bolfe said, 

“ In one sense it may be considered fraudulent for a man to prefer one of liis 
creditors to tbe rest, and giro him a security which left his other oreditors 
unprovided for. But that is not the sense in which the law understands the 
term 'fraudulent.* The law leaves it open to a debtor to make his own 
arrangements with his several creditors, and to pay them in such order as he 
thinks proper. What is meant by an instrument of thiB kind being fraudulent 
is, that the parties never intended it to have operation as a rep! inatrumont. 
according to its apparent character and effeot.” (Eveleigh v. Furssford, 2 M. 
& R. 541. And see per Lord Hardwicke, 1 Ves. Sen. 245.) 

It is curious that neither the framers nor the commentators upon 
the Code should have seen any difficulty in these provisions. The 
authors of the 'Ikct (Report 1837, Note 9) dismiss them with the 
summary remark that " no other part of this chapter seems to 
require comment;” while the Commissioners (2nd Report, 1847, 
f. 162) devote a paragraph to oriticisms upon the policy of these 
sections, but do not allude to the manner in which they were co 
be worked. 

As to the Courts which may take cognizance of these offences, 
see Cr. P.C., s. 468, ante p. 168. 

209 Whoever fraudulently or dishonestly, or 

with i ntent to injure or annoy any 
makiiSiX^idm person, Inakes in a Court of Justice 

tice Cwrtof Jas a uy__claim which he knows to be 
false, shall be punished with imprison- 
ment of either description for a term which may 
extend to two years, and shall also be liable to fine. 

See Cr. P.C., b. 468, ante p. 168. 

210 Whoever fraudulently obtains a decree or 

order against any person for a sum 
obtaining a decree not due, or for a larger sum than is 
toi a sum not due. <jue, or f or an y p r0 p er ty or interest in 

property to which he is not entitled^ or fraudulently 
causes a decree or order to be executed against any 
person after it has been satisfied , or for anything in 
respect of which it has been satisfied, or fraudu- 
lently suffers or permits any such act to be done ir 
bis name, shall be punished with imprisonment o 
either description for a term which may extend t< 
two years, or with fine, or with both. 

See Cr. P.C., e. 468, ante p. 168. 
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yvgll. Whoever, with i ntent to cause injury to 

1 * anv ■nftrsnn. inst.itiit.AA or oaiisaa t.o Vi« 


offence made with 
intent to injure. 


any person, institutes or causes to be 
i n at.i t.i it.prl juiy prim j nal ^proceedings 
against that person, or falsely charges 
any person with having committed an offence (see 
s. 40, ante p. 25, and note to s. 224, post p. 195) 
knowing that there is no just or lawful ground for 
such proceedings or charge against that person, shall 
be punished with imprisonment of eithejr description 
for a term which may extend to t wo ye ars, or with 
fine, _or with both ; and if such criminal proceeding 
beTnstituted on a false charge of an offence punish- 
able wit h death, transportation for life, or lmprison- 
* ment for seven years or upwards, shall be punish- 
able with* imprisonment of either description for a 
term which may extend to seven years, and shall 
also be liable to fine v 


Where a charge was preferred before an Inspector of Police, who 
disbelieved and refused to act upon it, an indictment under the above 
section was sust ained . Scotland, C. J. said, 

“To constitute the offence of preferring a false charge contemplated in 
s. 211 of the Penal Code, it is not necessary that that oharge should be 
before a Magistrate . It is enough if it appear, as it does in the present case, 
that the charge was deliberately made before an officer of Police, with ft view 
to itB being brought before a Magistrate. Of oourse, a mere random conversation 
or remark would not amount to a charge. As to the other point, it is said that 
it mnst appear that the charge was f olly heard and dismissed . This i * not 
necessary. It is enough in a case like the present ir it appear that the 
charge is not still pending. An indictment for falsely charging could not be 
sustained if the accusation were entertained and still remained under proper 
legal enquiry. Here the facts that the Inspector of Police refused to act upon 
the charges, and that no further step was taken, are enoagh to bring the 
caae within s. 211.” (Reg. v. Subbana Gounden, 1 Mad. H.C. 30; 1 R.C.C, 
Giro. 7.) 

It has been laid down by the Calcutta High Court that a person 
cannot be convicted of abetment of a false charge, under ss. 109 & 
211, solely on the ground of his having given evidence in support of 
such charge. The case was one referred by the Sessions Judge 
under s. 434 of the Crim. P.C., and in his letter of reference he made 
the following observations : 

“ After careful consideration, I hold that s. 103 does not contemplate any 
aots of subsequent abetment, and that the Code does not provide for the punjwi* 
ment of such offences, except when they are such as are defined in ss. Zl 1 w 
213 of Chap. XI of the Indian Penal Code. Many very excellent reasons tfgW 
be assigned for this apparent, though not real, omission. It will. hovsve^ 
suffice for the purpose of this referenoe to point out that If the inferior ana 
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theoretically less experienced Criminal Courts were allowed to punish as abet- 
tors persons who gave evidence in support of false oharges. or rather charges 
found by the said Courts to be false, the provisions or tne Procedure Codo by 
whioh the punishment of the crime of f alse evidence can only be inflioted by the 
Sessions Court would be practically neutralised and set at nought. It is, I 
think, obvious that this was never intended, and that'the framers of the Criminal 
Procedure Code, although they allowed the lower Criminal Courts to punish 
for false oharges, never vested them with authority to punish those who sup- 
ported such oharges, not by previous acts but by e vidence only .” (9 B. Appx. 
16.) The High Court simply expressed their concurrence with the Session* 
Judge, and set aside the sentence. 


The decision was, no doubt, right in the particular instance stated. 
Where there wa^ no case whatever against the prisoners, exceptthat 
they had given evidence which tho Court considered to bo false, it ia 
plain that they ought to have been charged with that as a substantive 
offence. It is an evasion of the law to twist a p rimar y into a 
s econdar y offence, merely for the purpose of introducing a different 
jurisdiction, or a lower scale of punishment. Accordingly, in the 
case of the Queen v. Boulton and others, where the evidence, if 
believed, established the syste matic commis sion of unnatural offences, 
but the Crown had limited the indictment so as only to charge a mis- 
demeanor, Cockburn, C.J., directed the jury to acquit. But the 
reasons givep by the Sessions Judge, and apparently concurred in by 
the High Court, seem to me to bo of very questionable soundness. 
It is quite true that assistance given to another, subsequent to and 
independently of the sub stantive offence, does not amount to an 
abetment of it. But if the assistance was given as part of the 
original scheme for committing the offence, and for the purpose of 
furthering or facilitating it, the case would fall under the 2nd and 
3rd clauses of s. 107 . For instance, the mere harbouring of a mur- 
derer is punishable^ under s. 212, and not as an abetm ent of the 
murder. But if it were arraugod that a murder should be committed 
at a particular place at night, and that the prisoner should leave his 
house door open so that the murderer might at once slip in and so 
escape observation, there can be no doubt that the proper way to 
charge the offence would be as abetment . So, if it were determined 
to crush a particular man by a false charge, and the part of the plot 
assigned to one or more of the conspirators was the supporting of the 
charge by false evidence, there can be no doubt they would be legally 
punishable as abettors of an offe nce under s. 211. Nor is there 
anything conclusive against this view in tne tact that the charge 
would be cognizable by a tribunal inferior to that whioh could try a 
charge of false evidence. ' Suppose the person who had actually 
preferred the c barge hod himself sworn to its truth. It could not 
be contended that tnis would be a ground for quashing his conviction 
under s. 211. If not, there is no greater anomaly in allowing his 
confederates to be indicted for abetting him. There might very well 
happen to be difficulties in procuring a conviction for (g iving f alse 
evidencc J] which would vanish if the charge were limited to one 
under si 211. 

In. England, in an notion for a malicious prosecution, the evidence 
in which is the same as would be required in an indictment under 
H< 211, it is absolutely ueoessary to allege aud prove that the case 
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te rminated ill favour of the complai nant. Therefore, when the plain* 
tiff was summarily convicted under a Statute which gave no right 
of appeal, it was field that no action would lie. (Bas£bd v. Matthews, 

2 L.R.C.P. 684.) But although a conviction unreversed would of 
course be very strong evidence for the defendant that there was 
reasonable ground for making the charge, I imagine that it would 
not be conclusive, if it could be shown that the defendant in making 
the charge knew of its falsity, aud brought false evidence in support 
of it, or kept back the evidence which might have rebutted it. (See 

3 Mad. H.C. 238.) 

Where it is established that the charge preferred, or the proceeding 
taken, was known to be wholly without foundation, ^he law will infer 
an intent to injure . (See ante p. 101.) And an offence will equally 
Have been committed under this section, though the intent to injure 
was not the prim ary intention . As, for instance, where the principal 
object in malting a false charge was to obtain a reward offered for 
the conviction of the offender, or to divert suspicio n from the party 
really guilty. 

The knowledge that the charge was a false one must, of course, be 
inferred from the circumstance of each case, but this must be judged 
of according to the facts as they wqre kp own t or supposed to be when 
the charge was made, not as they are ascertained by more complete 
enquiry. Aud, accordingly, the party accused of making a false 
charge will always be allowed to show the information on which he 
acted, and the rumours, or even suspicions, which were afloat against 
the person accused. Not, of coarse, for the purpose of establishing 
the guilt of the latter, bub of showing the bon&jides of his own con* 
duct. (3 Bomb. H.C. Cr. 16.) 

Rashness in making a charge, which is in fact believed, is not of 
itself indictable. (2 R.C.C.O. 11.) But where there is a ready and 
obvious mode of ascertaining the truth of the charge, as, for instanoe, 
by personal enquiry from the person on whose information the 
accuser acts, ana the opportunity of fo doing is neglected by the 
defendant, the absence ox enquiry is an element in determining the 
question of the presence or absence of probable cause. What its 
weight may be must depend on the circumstances of each cose. 
Therefore, where the defendant gave A into custody on a charge of 
felony, acting on information received from B, which was itself derived 
from C, and he made no enquiry himBelf from C, and the Judge 
directed the jury that on that state of circumstances there was no 
reasonable or proD&ble cause, the Court of Exchequer Chamber refused 
to disturb the verdict on the ground of mis -direction. (Perryman v. 
Lister, 3 L.R. Ex. 197.) But the House of Lords ordered a new trial, 
being of opinion that the necessity for enquiry from C would depend 
upon the position and circumstances of the informant B, and was not 
in itself conclusive and necessary evidence of want of reasonable and 
probable cause. (4 L.R.H.L. 521.) 

The mere fact of an acquittal, even for want of, prosecution, ia not 
even primd facie evidence of such malice as is necessary to support an 
indictment under this section. (Roscoe N.P. 445, and in the 
11 B.L.R. 821.) 
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Where a charge is really well founded, the fact that it is preferred 
Personal spite, will not make it indictable. 
(3 N.W. It. 327.) But, where the accusation turns out to be untrue, 
evidence of actual malice is most important as tending to show that 
the charge was known to be false. 


A false charge of that which is not an offence, as refusing to give a 
stamped reoeipt for money, is not indictable, as falsely charging a 
person with having committed an offence (1 Bomb. H.C. 92) ; but 
if done with the knowledge that there is no jdat or lawful ground for 
treating it as an offence it will be punishable under the first clause 
of s. 121, as the institution of a criminal proceeding with intent to 
injure. (5 R.C.C.C.R. 8.) 


This section will not apply to a public officer who merely acts, in 
the course of his duty, upon information conveyed to him, even 
though he d oubts or disbelieves it. In such a cuse there could be no 
intent to cause injury. 

“ It is not competent to a Session Judge, upon a mere perusal of the original 
proceedings, to dispose of a case of preferring a false complaint before a sub- 
ordinate Magistrate: but a formal trial must be held.” {Rules of Madras 
Sudder Court, 28th April 1862.) 


See Cr. P.C. s. 468, ante p. 168. 

Any person who is convicted of making a false charge of having 
committed an unnatural o ffence, he having been previously convicted; 
of the Bame offence, may al so be whippe d. (Act Vi of 1864, e. 4.) -j 

The charge which the prosecutor actually intended to bring, and 
not that which was framed by the Magistrate upon his evidence, must 
form the basis of a prosecution under s. 211. If he alleges an assault 
and theft, he cannot be indicted for making a false charge of daooity. 
(3 R.C.C.C.R. 9.) But where the facts Btated by the proseentor 
amount to a particular offenoe, and no other, and that statement is 
maliciously false, I do not see how his ignorance of the legal aspect 
of those facts can alter the character of his crime. 

212. Whenever an offence (see s. 40, ante p. 25, 
and note to s. 224, post p. 195) has 
os?nd«.' irins “ been committed, whoever harbours or 
conceals a person whomheTcnows or 
has reason t o believe to be the offender, with the 
t intention of screening hinJ from legal 
u 2.? “ pitlj punishment, shall, if the offence is 

punishable with death, be punished 
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with imprisonment of either description for a term 
which may extend to five years , and 

with traSiportl® s ^ la ^ also be liable to fine ; ancTif the 
tion for life, or offence is punishable with transport - 
ment. impn8on ' a tion f or life, or with imprisonment 
wmch may extend to ten years, shall 
be punished witl^ imprisonment of either description 
for a term which may extend to t hree year s, and 
shall also be liable to fine ; and if tKe offence is 
punishable with imprisonment which may extend 
to one ye ar and not to ten years, shall be punished 
with imprisonment of the description provided for 
the offence for a term which may extend to one- 
fourth part of the longest term of imprisonment 
provided for the offence, o r witli fine , or with both. 

«■ 

Exception . — This provision shall not extend to 
any case in which the harbour or concealment is by 
the husband or wife of the offender. 

Illustration . 

A, knowing that B baa committed dacoity, knowingly conceals B in 
order to screen him from legal punishment. Here, as B is liable to 
transportation for life, A is liable to imprisonment of either descrip- 
tion for a term not exceeding three years, and is also liable to fine. 

The essence of this offence consists in th /m j tention fr with which the 
act is done. And, therefore, the bare fact of receiving and assisting 
an offender, if done as a mere ma tter of humani ty to a person in dis- 
tress and with no attempt to screen him from justice, will be no 
offence. (Arch. 10.) The object must also be to screen him from the 
punishment due to an offence, and, therefore, the concealment of a 
person who was supposed to be a r unaway debto r would not be within 
the terms of 8. 212. It would appear, too, that the offence which is 
supposed to have been committed must be the offence which actually 
has been committed. If a murderer were to induce another to conceal 
him, by a representation that he was pursued for a theft, I doubt very 
much whether any act would have been done for which the harbourer 
could be indicted. Certainly, if indictable he could not be punished 
aB having concealed a murderer, for possibly if he had known the 
enormity of his guilt he would have surrendered the oriminal at once. 
He could only be punished for the crime which he supposed he was 
committing ; that crime, in fact, he never did commit, and I do not see 
how he could be made constructively guilty of another crime, simply 
because the person whom he admitted was guilty of adiffeW® 
offence, of whioh he had no knowledge. 
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The offence committed by the primary offender mast have been 
actually completed, when the harbouring takes place. Accordingly, 
a man was acquitted who was indicted as an accessory after the fact 
to a murder, when it turned out that he had harboured the felon, after 
the injuries were inflicted, but before the death ; for till death there 
was no murder. (Arch. 11.) But there would be no difficulty under 
this section in indicting the party for having harboured a person 
whom he knew to have voluntarily caused grievous hurt. (s. 326.) 
Where the person harboured has escaped from custody, or where 
there has been an order issued from his apprehension by a public • 
servant, competent to issue it, any person who harbours him with 
knowledge of such escape or order will be indictable under s. 216, 
whether' he knovys the offence has been committed or not, and even 
though no offence has, in fact, been committed. 

213- Whoever acc epts, or attempts to obtain, 
or agrees to accept, any gratification 
to HweealftSjjtf" for himself or any other person, or 
L e hment^ <m4Uua an y restitution of property to himself 
or any other person, in consideration 
of his co hcealing am offe nce, (see s. 40, ante p. 25, 
and note to s. 224, post p. 195) or of his screenin g 
any person from legal punishment for any offence, 
or of his not proceeding against any person for the. 
purpose of bringing him to legal punishment, shall, 
if the offence is punishable with death 
feiLr Cftpital ° £ * k® punished with imprisonment of 
either description for a term which 
may extend to sev en year s, and shall also be liable 
if punishable * and if the offence is punish- 

tion h faT TfS ort £ a ^ e transportation for life, or 

with imprfson- with imprisonment which may extend 
“ ent * to ten years shall be punished with 

imprisonment of either description for a term which 
may extend to t hree years , and shall also be liable 
to fine; and if the offence is punishable with im- 
prisonment not extending to t en year s, shall be 
punished with imprisonment of t he description 
provided for the offence for a Term which may 
extend to o ne-fourth part of the longest term of 
imprisonment provided for the offence, or with fine, 
or with both. 
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or.— o ffer s or 

>, anygrafifi- 


Off cling gift or 
lestoration of pro- 
perty in consider- 
ation of screening 
offender. 


214 - Whoever gjges or causes, 

a orrftqft to give or cause, any gra! 
cation to any person, or to restore or 
cause the restoration of any property 
to any person, in consideration of 
that person’s concealing an offence, 
(see s. 40, ante p. 25, and note to s. 224, post p. 195) 
or of his screening any person from legal punish- 
ment for any offence, or of his not 
fenoe a capifcal of ' proceed ing agai nst any pe rson for the 
purpose of bringing him toTegaT pun- 
ishment, shall, if the offence is punishable with 
If punishable death, be punished with imprison- 
with transporta- ment of either description for a term 
with impiisou- Avhich may extend to s even years , 
ment * and shall also be liable to fine ; and 

if the offence is punishable with transportation for 
life, or with imprisonment which may extend to ten 
years, shall be punished Avith imprisonment of 
either description for a term Avhich may extend to 
t hree ye ars, and shall also be liable to fine ; and if 
the offence is punishable Avith imprisonment not 
extending to ten years, Bhall be punished with im- 
prisonment of the description provided for the 
offence for a term Avhich may extend to one-fou rth 
part of the longest term of imprisonment provided 
for the offence, or with fine, or with both. 


Exception. — The provisions of Sections 213 and 
214 do not extend to any case in which the offence 
consists only ofg,n act irrespective-, of the intentio n 
of the offender, (an d for which [^ct the person injured 
may bring a civuTEJTftnn 


IUuttratiom. 

(a) A assaults B with intent to commit murder. Here# as 
offence does not consist of the assault only, irrespective of the in ten ■ 
tion to commit murder, it does not fall within the exception* and 
cannot therefore be compounded. 
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(b) A assaults B. Here, as the offence consists simply of the 
act, irrespective of the intention of the offender^Eupts B may have 
a civil action for the assault, it is within the exception and may be 
compounded. 

(c) A commits the offence of bigamy. Here, as the offence is not 
the subject of a civil action, it oannot be compounded. 

(d) B commits the offence of adultery with a married woman. 
The offence may be compounded. 


215 * Whoever takes or agrees or consents to 
Tikiug gift to help take an y gratification under p reten ce 
t«, a i "cover stole u or on a ccou nt of helping any person 
vropci ty f &c. recover all y m oveable proper ty of 

which he shall have been d eprivecOiy any offenc e 
punishable^ unde^ihis Code, shall, unless he uses 
all means InTTus power to cause the offender to 
be apprehended and convicted of the offence, be 
punished’ with imprisonment of either description 
for a term which may extend to two years, or with 
fine, or with both. 


The offence constituted by ss. 213 & 214, consists in the corrupt 
motive which is brought into play as much as in the delay to cnmi - 
nal justice ; therefore, the mere concealing an offence or not bringing 
an offender to punishment will be no offence under these sections, 
unless such conduct proceeds from some “ gratification” obtained or 
aimed at. The word “ gratification” it will be remembered is not 
restricted to pecuniary gratification, or to gratifications estimable in 
money. Nor does it seem to be absolutely necessary that the person 
to be screened should have been guilty o f any offence, or even that 
any offence should have been committed, if the facts upon which a 
charge ought to be brought forward are suppressed upon any corrupt 
consideration. For instance, suppose a man is found with his throat 
cut, and it comes to the knowledge of any person that one of the 
inmates of the house has been seen with bloody clothes, and that 
part of the property of the deceased was in his possession immedi- 
ately afterwards, if the person possessed of this knowledge were to 
offer to keep it secret if a Bum of money were offerod him, I conceive 
he would be guilty of the offence of attempting to obtain a gratifica- 
tion in consideration of his not proceeding against that other for the 
purpose of bringing him to legal punishment, even though it should 
turn out that the deceased had really committed suicide. It seems 
to me that the question would be, whether facts which e ntailed a 
reas onable susp i cion of guil t were knowingly suppressed, and their 
suppression turned into a source of illicit gain, (See R. v. Best, 
2 Mood. C.C. 124; R. v. Gotloy, Russ. & R. 84.) 
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It would also appear that the offence is completed when the cor- 
rupt consideration iB accepted, or even when there is an attempt to 
obtain, or an agreement to accept it. If this be so, the fact that the 
rery same person afterwards did prosecute even to conviction would 
not purge the offence. It was otherwise under the old law aB to com- 
pounding felonies. There, the offence consisted, not in taking the 
money, but in letting the delinquent escape. Accordingly, where 
upon an indictment for compoundiug a felony it appeared that the 
felon had actually been prosecuted to conviction by the defendant, an 
acquittal was directed. (ft. v. Stone, 4 C. & P. 379.) 

The exception annexed to s. 214 is not so clear as might be wished. 
It can seldom be said of any act that it is an offent9 irrespective of 
the intention of the offender. To take the case of an assault which 
is employed in the illustration. The very definition of the term in 
s. 351 makes the offence depend upon the intention. 

Perhaps the Code refers to that s pecial intention which goes 
beyond the act itself and forms an ag gravat ion of it, and therefore, 
requires to be substantially proved ; aa distinct from that intention 
which is necessarily or naturally inferred from the act, and which 
therefore, requires no proofbeyoud that which establishes the act. 
For instance, if a man raises a whip over another, or strikes him 
with it, primd facie, the act imports that intention which makes it an 
assault or criminal force, (ss. 350 & 351.) The intention may be 
negatived as, for instance, by showing that the act was done in lest, 
but thiB lies upon the defendant. But if a man presents a gun at 
another, and it is alleged that this was an assault with intent to 
commit murder, here the act itself raises the inference that it was 
intended to cause apprehension of violence — that is, it makes the 
offence of assault complete. But if it is asserted that the person who 
aimed the gun actually intended to draw the trigger, this is an addi- 
tional intention which requires additional proof. 


This seems to have been the view taken by the Bombay High Court 
in a recent case, when the questioii was whother a charge of causing 
grievous hurt could be compounded. The Ceurt said, 

“ The words ‘ irrespective of the intention’ seem to mean that the definition 
of the offence extends only to acts, not to a particular intention prompting or 
accompanying the acts. Thus tno sevoral instances of negligence constituting an 
offence without a positively mischievous purpose, are cases in which the “ offence 
consists only of an act.” No intention is, or needs be, imputed as an element 

of the offence. In other cases the act as, for instance, waging war against 

the Queen, or committing adultery — — though it may be essentially voluntary, 
is stiu conceived, for the purpose of the definition or of the imposition of punish- 
ment, simply as an a cb. If the act, as thus viewed by the Legislature, is done, 
the offence is committed, and the penalty is incurred “ irrespective of the inten- 
tion of the offender.” In all eaten of this kind for which the Indian Penal Code 
provides, the act is either one, as negligently allowing a prisoner oharged with, 
or convicted of, an offence to escape, for which no civil action could be brought, 
and on that ground excluded from the operation of the exception : or else, as in 
the case of adultery, of a kind regarded as of a specially personal character, so 
that the public peace and welfare will be rather furthered than unpaired py 
allowing a private settlement of the wrong.” 



SCREENING OFFENDERS FROM JUSTICE. 


189 


“ In oontraet to these cases stand the great mow of offences which arise in the 
ordinary coarse of affairs. In the definitions or descriptions of these in the 
Penal Code the inte ntion, is an essential element. The mere act, not possibly in 
itself, but as viewed by the Legislature, is regarded as possibly ambiguous, and 
is not an “ offence irrespective of the intention of the offender,” according to a 
distinction well expressed *by Lord Mansfield, C.J. in the case of R. v. Shipley 
(4 Dougl. 165.) Thus, in cases of theft, personal violence, threats, agd defan: 

, . ‘ ysical act must spring from fl/q gihonftftt nr Tn^f^ioug jntgffiin orde 

to constitute an offenoe. This was the class of cases wnicU probably was moa. 
conspicuous to the Legislature when the exception to s. 214 was made law. The 
offences ore of a kind regarded as highly dangerous to society, and not, therefore, 
proper subjects of co mpromis e. As their definitions involve intention, they were 
excluded from the exception hy limiting it to cosos of offences constituted by acts 
“ irrespective of the intention of tho offender.” The result appears to be, that 
whenever the words 1 voluntarily,’ ’intentionally,’ ‘fraudulently,* ‘ dishonestly.* 
or others, whose olfinition involves a particular intention, enter along with 
a 

Cl 

Ii 

ring the penalties prescribed by that and the next preceding section . The offence, 
to admit of compromise, must bo one in this sense irrespective of the intention ; 
and it must be one for which a civil action may be brought at the option of the 
person injured, instead of criminal proceedings.” (1 Bomb. L.R. 147, 153.) 


Hence cases of wro ngful restraint (3 R.C.C.S.C. 14,) and of kid- 
napping ( 22 W.R. Ci\ 26) may be compounded. But not house-tres- 
pass (4 R.J. & P. 171,) nor enticing away a married woman with intent 
to commit adultery with her, nor cr imfpal breach of trus t (1 Mad. 
L.R. 191,) nor voluntarily causing hurt or grievous hur t (6 N.W.P. 
302; 1 Bomb. L.R. 147, 167, over-ruling 10 Bomb. H.C. 68) nor 
criminal misappropriation (7 Mad. H.C. Rul. 34), nor cheating, nor 
defamation (1 Bomb. L.R. 158 note), nor house-breaking in order to 
commit theft. (1 Bomb. L.R. 64.) 


specified aot into the description of an offence, the offence, not being one 
irrespective of the intention” is not one which tho exception to s. 214 of the 
Ldian Penal Code by itself allows to be compounded without the parties incur- 


Under s. 210 of the Crim. P.C. a complaint brought under Chap. 
XVI of that Code, viz., of a charge triable by a magistrate, and pun- 
ishable under the Indian Penal Code with imprisonment not exceed- 
ing s ix month s (s. 148), may be withdrawn by leave of the magistrate 
at any time before final order. No withdrawal can take place under 
this section where the offence is punishable with a heavier penalty, 
eg., h ouse-trespa ss. (4 R.J. & P. 171 ; 4 B.F.B. 41.) Nor after a 
commiltaTby the magistrate. (4 R. J. & P. 365.) Where, however, 
after a committal for adulter y the husband formally withdrew his 
charge before^the Sessions Judge, but the latter refused to allow the 
withdrawal and went on with the case and sentenced the defendant, 
the High Court of Bengal held that the withdrawal ought to have 
been allowed. (I R.C.C.C.R. 3 Circ. 3.) It is clear that in such a 
case there could be no withdrawal Jift£l er s. 210. What I understand 
the Court to have meant was merely that the Judge, in the exercise 
of his discretion, ought to have allowed the husband to refrain from 
offering any evidence, in which case the accused would have been 
erutled to an acquittal, and not merely to a withdrawal of the charg e. 
A nd this course nas in more recent oases been helcTto be the proper 
one. (5 R.C.C. Circ. 5 ; 5 Bomb. H.C. Cr. 27 ; 1 Bomb. L.R. 64.) 


The public prosecutor may also, with the consent of the Court, 
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withdraw any charge whioh he is prosecuting against any person. ' 
(Cr. F.C., s. 61.) 

Under the High Court Crim. F.C., s. 151, it is provided that “in j 
the case of offences which may lawfully be compounded, injured ' 
persons may compound the offence out of Court, or in Court with 
the permission of the Court. Suoh withdrawal from the prosecution 
shall have the effect of an acquittal of the accused person.” 

It is obvious that withdrawing and compounding a charge are two 
very different things. Many a charge might be wi thdra wn under 
s. 210 of the Crim. P.C. which could not be co mpoun ded under a. 214 
of the Penal Codo, and vice vend. See as to compounding offences 
in or ont of Court, s. 188 of the Cr. P.C. 


It has been ruled by the High Court of Bengal that the doctrine 
of English law by which the right of a civil action is suspended until 
criminal proceedings have been taken, where an act which causes a 
civil injury is also a felony, has no application in India. (2 R.U.C. 
S.C. 12.) The practical effect of the rule itself, even m England, has 
been very much reduced by two recent cases. (Wells v . Abraham, 7 
L.R.Q.B. 554 ; Osborn v. Gillefct, 8 L.R. Ex. 88.) 

Section 21 5* only applies to persons who receive money for the 
purpose of helping another to recover property which has been unlaw- 
fully taken, but of course any one who instigates such an offence 
wiil&e punishable os an abettor. Great caution will, therefore, be 
necessary m offering rewards for the recovery of stolen property. 
Under 9 Goo. IV, c. 74, s. 112 it is made au offence to publish any 
advertisement for the return of property where any words are used 
purporting that no questions will be asked, or that a reward will be 
paid without seising or making an inquiry after the person producing 
such property. The spirit of this act will probably guide the Courts 
if any indictment is preferred for the offence of advertising or offers 
ing rewards. Every such advertisement should stipulate for ancRj 
information as may lead to the apprehension of the criminal. 


216 - Whenever any person convicted of or 
charged with an offence, (see s. 40, 
ante p. 25, and note to s* 224, post 
J5. 195) being in lawful custody for that 
offence, e scape s from such custody, or 
whenever a public servant, in the 
exercise of the lawful powers of such public servant, 
orders a certain person to be apprehended for an 
offence* whoever, knowing of such escape or^order 
fo r apprehension, harbours or conceals that Pffl 8 011 
tt. tne Intention of preventing Lim IKflffoRng 
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a pprehende d, shall be punished in the manner fol- 
lowing, that is to say, if the offence for which the 
person was in custody or is ordered 
fence* 0ftpital of ‘ to be apprehended is punishable with 
d eath , he shall be punished with im- 
prisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine ; if the offence is punishable with trans- 
portation foi'j life, or imprisonment for ten years, 
if punishable be ®hall be punished with imprison- 
with transport!*- ment of either description for a term 
with imprison- which may extend to three years. 
Intmt ' wi th or without., fine ; and if the 

offence is punishable with imprisonment which may 
extend to one .y ear and not to ten years, he shall be 
punished with imprisonment of the description pro- 
uded for the offence for a term which may extend 
to one-fourth part of the longest term of the impri- 
sonment provided for such offence, ^or) with fine, or 
with both. v 

Exception . — This provision does not extend to the 
case in which the harbour or concealment is by the 
husband or wife of the person to be apprehended. 

217. Whoever being a public servant knowingly 
di sobey s any direction of the law as 
difobeyinglX^- to the way in which he is to conduct 
, himself as such public servant, intend- 

son from punSh- ing thereby to save, or knowing it to 
SomforfStuw rty be likely that he will thereby save, 
any person from legal pu nishmen t, or , 
subject him to au esil punishment than that to which 
he is liable, or with intent to save, or knowing that 
he is likely thereby to save, any property from 
forfeiture or anjr charge to which it is liable by 
law, shftU be punished with imprisonment of either 
description for a term which may extend to two 
years, or iyith fine, or with both. 
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The direction of law here referred to means some express direction, 
such as is contained in the Grim. P.G., ss. 89, 90. It does not extend 
to the general obligation not to stifle a criminal charge, which is 
common to all subjects. (1 Mad. L.R. 266.) 

218 Whoever, being a public servant, and 
being, as such public servant, charged 
frammgan^Scor* w ith preparation of any record or 
reot record or other writing, frames that record or 
tent^o gave pS- writing in a manner which he knows 
t0 be in ? orre . ct > irffcont to cause 
from forfeiture. or knowing it to be likely that he 
will thereby cause l pss or im ur y to 
the public ~or to any person, or with intent thereby 
to save or knowing it to be likely that he will 
thereby s ave any p erson from legal punishment, 
or with intent to save or knowing that he is likely 
thereby to save any p ropert y from forfeiture or 
other charge to which it is liable by law, shall be 
punished with imprisonment of either description 
for a term which may extend to three years, or 
with fine, or with both. 


See the remarks upon this section, ante p. 136. A man who 
intentionally read out false abstracts of papers to a person who was 
preparing a record, in consequence of which the latter innocently 
produced what was a false record, was held not to hare committed < 
an offence under this section, but to be properly indictable for abet-1 
ting such an offence. (7 N.W.P. 134.) 


219- Whoever, being a public servant, corruptly 
or maliciously make s or pro noun ces 
in any stage of a Judicial proceeding, 
any report, order, verdict, or decision 
which he knows to be contrary to 
law, shall be punished with imprison- 
ment of either description for a term 
which may extend to seven years, or with fine e or 
with both. 


Publio servant 
in a jndioial pro- 
ceeding ooiruptly 
making an order, 
report, 4c., which 
he knows to be 
contrary to law. 


As to the phrase “ Judicial proceeding," see tmt$ p. 106. 
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220 - Whoever, being in any office which gives 
him legal authority to c ommit per- 
sons for trial or to confinement, or 
to keep persons in confinement^cor; 
ruptTy or malicious ly commits any 
person for trial or to confinement, 
or keeps any person in confinement, 
in the exercise of that authority, knowing that in 
so doing he is acting contrary to law, shall be 
punished with imprisonment of either description 
for a term which may extend to seven years, or 
with fine, or with both. 


Commitment for 
trial or confine- 
ment by a person 
having authority 
who knows that 
he is acting con- 
trary to law. 


221- Whoever, being a public servant, legally 
bound as such public servant to 
ap prehe nd or to ke ep in co nfinement 
any person chargea wither liabl e to 
be apprehended for an offence {see 
s. 40, ante p. 25), int entionally j piits tq 
apprehend such person, or intentionally suffers such 
* person to escape, or intentionally aids 

Punishment. r i J 

such person in escaping or attempting 
to escape from such confinement, shall be punished 
as follows, that is to say : — 


I ntention a l 
om insion to appro - 
h. rid on tho part 
of a public servant 
bound by law to 
appichond. 


With imprisonment of either description for a 
term which may extend to seven years, with or 
without fine, if the person in confinement, or who 
ought to have been apprehended, was charged with 
or liable to be apprehended for an offence punishable 
by death ; or 


With imprisonment of either description for a 
term which may extend to three years, with or 
without fine, if the person in confinement, or who 
ought to have* been apprehended, was charged with 
or liable to be apprehended for an offence punish- 
able with transportation for life, or imprisonment 
for a term which may extend to ten years ; or 

25 
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With imprisonment of either description for a 
term which may extend to two years, with or 
without fine, if the person in confinement, or who 
ought to have been apprehended, was charged with 
or liable to be apprehended for an offence punish- 
able with imprisonment for a term less than ten 
years. 


222. Whoever, being a p ublic servant, legall 


I ntention a 1 
om j salon to appre* 
hcnd on the part 
of a public servant 
bouud by law to 
apprehend, pereen 
t unde r_ sentence of 
a Couit of Justice. 


ggauy 
lT to 


bou nd as such publit servan 
apprehend or to keep in confinement 
any person under sentence of a Cour t 
of Justice for an o ilk TT ce"- 
ante p. 25) or lawfully committed to 
custody, ( Act XX VII of 1870, s. 8) 
'intentionally o mits to apprehend such person, or 
intentionally suffers such person to 
Punishment. esca p e> or intentionally aids such 

person in escaping or attempting to escape from such 
confinement, shall be punished as follows, that is to 
say : — 


With transportati on for life or w ith imprisonment 
of either description for a term whicTT may extend 
to f our teen ^y ears, with or without fine, if the person 
in confinement, or who ought to have been appre- 
hended, is under sentence of death ; or 


With imprisonment of either description for a term 
which may extend to seven year s, with or without fine, 
if the person in confinement, or who ought to have 
been apprehended, is subject, by a sentence of a Court 
of Justice, or by virtue of a commutation of such 
sentence, to transportation for life or penal servitude 
for life, or to transportation or penal servitude or iiW 
prisonment for a term of t en years or^up ward s ; or 

With imprisonment of either description for a 
term which may extend to t hree voareiorj yith fine, 
or with both, if the person m confinement, or 'vho 
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ought to have been apprehended, is subject by a 
sentence of a Court of Justice to imprisonment for 
a term ’ not excee ding ten years, or if the person 
was lawfully committed to custody. ( Act XXVJT 
of 1870, s. 8 .) 

223. Whoever being a p ublic servant legally 

bound as such public servant, t.nlcAlp 
. oiifineniont in confinemen t any pe rson chargofi 
iHulL !!«' '* wlth » r convicted of any ofl'eiice. ( see 
s. 40, ante p. 25) or lawfully commit - / 
tejj^^^ustod^ (see Act XXVII of 1870Ts^8l" iieg - 
_ sutlers such person to escape from confine- 
ment, shall be punished with simple imprisonment 
for a term which may extend to two years, or with 
line, or with both. 

Convict warders iuo public servants within the meaning of this 
section/ (3~R.C.C.C.lt 3 o.) 

224. Whoever intontionally oilers any resistance 

or illegal obst ruction to the lawful ap- 
,,“n c hy Z prehension of him self for any offence 
p rsou to Ms in w- / see s> 49 a)j ( c p, 25) with which lie 
is c harged or ot which he has been 
convicted, or escapes or attempts to escape from nny 
custody in which lie is l awfull y detained for an> 
such offence, shall be punished with imprisonment 
of either description- for a term which may extend 
to two years, or with fine, or with both. 

Explanation . — The punishment in this section is 
i n addition to the punishment for which the person 
to be apprehended or detained in custody was liable 
lor the offence with which he was charged, or of 
"hich he was convicted. 

The escape which is punishable under this section is escape from 
nisfcQ dy for an offence, Esc ape f i om custody under civil process ia 
1,0,1 punishable, (fi Bomb "Hi C". It'.) 
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% Act IV of 1867, followed by Act XXVII of 1870, (see s. 40, ante 
p. 25*,) has cleared away a good many difficulties which attended 
these ss. 221 — 225. It extends the ^meaning of the word offence 
to anything made punishable by a special or local law, and renders 
escape from custody for default of giv ing security under Chap. 
XXXVIII of tHe Orim. P.C. punishable-wit nT'ohe year’s imprison- 
ment, or fine, or both. (s. 225A, post p. 198.) The introduction of 
the words 41 lawfully cpguiuJLtfid to ^patnf^y ,, in bs. 222 & 223 also 
meets the caseof persons arrested on suspicion, e.g.> under Cr, P.C., 
s. 94, though not actually charged with any specific offence. (See 1 
K.C.C. Circ. 26.) But a person who has been acquitted of a ohargeon 
the ground of i nsanity , and confined in jail under the order of 
Government, is not punishable under s. 224 if escapes from 

custody, even though he is sane when he does so. (Pro. Mad. H.O. 
25th Nov. 1862.) And this is still the law, though a jailer who 
connived at his escape would now be punishable under s. 223, since, 
though not convicted of any offence, the person -whOu£HOftp*A was 
lawfully committed to custody. 

One contingency, however, has been overlooked in framing both 
these acts, and that is the possibility of persons in India being charge- 
able only with offences punishable under th e law of Englan d. For 
instance, if a British sailor committed a murder on the high seas, 
when he reached Madras he would be punishable by the High Court 
for murder under the l aw of England, (Sec ante p. 9.) But inasmuch 
as this is not anything made punishable by the Code, (s. 40, ante 
p. 25,) or by any special or local law as therein defined, (ss. 41 & 
42,) a public servant could not be indicted under s. 221 for omitting 
to apprehend him, nor could he, or any friend of his, be indicted 
under s. 224 or 225 for resisting apprehension, nor could he be 
indicted under s. 216 for escaping from custody, nor could any one be 
convicted under that section for harbouring him. But if he were once 
apprehended any public servant who intentionally suffered him to 
escape would be punishable under s. 222 as amended by Act XXVII 
of 1 870, s. 8, for then the prisoner would have been “ lawfully com- 
mitted to custody.” 

A charge of having escaped from custody may be enquired into and 
tried where the person charged happens to bo when the charge is 
made. (Cr. P.C , s. 67., illueTTd) 

Any sentence passed on an escaped conviot, either for the escape 
or for any other offence, may be ordered to take effect immediately, 
or at the expiration of the period of his former sentence. (Cr. P C., 
s. *316. See Act X of 1875, s. 110.) 

225 < Whoever intentionally offers any resistance 4 
or illegal obstruction to the lawful 
apprehension of any other perso n for 
an offence {see s. 40, ante p. 25), or 
rescues or attempts to rescue any 
other person from any custody » 


Resistance or 
! \ obstruction to the 
I lawful appreben- 
m sion of another 
^ person. 
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which that parso n is lawfujl^ detained foj an 
_ . " ' otfenceM sEalT^epumsiS with im- 

™ s m6n ‘ prisonment of either description for a 
term which may extend to two years, or with fine, 
or with both. 


Or, if the person t o be app rehended, or the per- 
son res cued j> r attemp ted to be rescued, \is charged 
with or liaEIe_to be apprehended for an offence 
punishable' with transportation for life or imprison- 
ment for a term which may extend to ten years, 
shall be punished with imprisonment of either des- 
cription for a term which may extend to three 
years, and shall also be liable to fine ; ‘ 

Or, if the person to be apprehended or rescued, 
or attempted to be rescued, is c harged with or liable 
to be apprehend^ for an offence pum^able^with 
death, shall be punished with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine ; 

Or, if the person to be apprehended or rescued, 
or attempted to be rescued, is liable, under the 
sentence of a C ourt of Justice or by virtue of a 
commutation of such a sentence, to transportation 
for life, or to transportation, penal servitude, or im- 
prisonment, for a term of t en years or upwards , 
shall be punished with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine ; 

Or, if the person to be apprehended or rescued, 
or attempted to be rescued, is under the sentence oi 
death, shall be punished with transportation for U& 
or imprisonment of either description For a term 
ngt exceeding t en years, and shall also be liable 
to fine. ,r " ' 
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ffijffiA. Whoever esca p e s or attempts to escape 
from any custod y in wh ich he is law- 
ouft^dy P for f faS- fully detained for t airfng , under the 
security. furniih Code of Criminal Procedure, to fur- 
nish security for good behaviour, shall 
be punished with imprisonment of either description 
for a term which may extend to one year, or with 
fine, or with both. (Act XXVII of 1870, s. 9.) 

226 Whoever, having been lawfullytr anspo rted, 
Unlawful return re turns from such transportation, the 
from transporta- term of such transportation not having 
expired and bis punishment not*having 
been remitted, shall be punished with transportation 
for life, and s hall also be liable to fine, and to be im- 
prisoned* with rigorous imprison ment for a term not 
exceeding three years before he is so transported. 

To constitute this offence it i*. essential that the convict should 
actually have been sent to a p enal Settl&flm ut, and liave returned 
before his sentence had expired or been remitted. Where a prisoner 
had escaped from custody whilst on his way to undergo sentence oT 
transportation, it was held that ho had committed an offence punish- 
able under s. 224, not under s. 226. (4 Mad. II C. 152.) 

227 - Whoever, having accepted any conditional 
remission of punishment, knowingly 
violates any condition on which such 
of punishment. remission was granted, shall be pun- 
ished with the punishment to which 
he was originally sentenced if he has already suffered 
n o par t of that punishment, and if he has suffered 
any part of that punishment then w ith so much of 
that punishment as he has not already suffered. 

228 . Whoever intentionally offers anj insult or 

intentional in- c *S ses an y interruption to any. public 
iulta or intorrup- servant while such public Servant is 
SrJt 6 .y„" b i c sitting in any stage of a Judicial pio- 


« an i nibbing in ,/ O B - I 

fading, shall be punished with simpl 


imprisonment for n term which may 
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extend to six months, or with fine which may extend 
to one thousand Rupees, or with both. 

See Cr. P.O., s. 436, ante p. 145. 

The proceeding under a. 436 of the Cr P.C when resulting in a 
punishment under the above section is a e on viction upon trial ’* 
within the meaning of the Cr. P.C., s. 271, against which an appeal 
lies. (4 Mad. H.C. 146.) See too In re BoUard, 2 L.R.P.C, 106. 

Persons who are guilty of gross p revarication in giving evidence 
before a Court t of Justice, or of re fusing or neglecting to return 
direct answers to questions, may be pumahed under this section, if 
their conduct amounts to an intentional interruption, (10 BomfT 
ii.U. #9, explaining 4 Bomb. M.C. 6—7 ) ~~ 

To leave the Court when o rdered to rema in, or to make signs from 
outside to a prisoner on his trial, have been held fnqD to be offences 
under this section. (Mad. H.O. Rul. 17th Jan. 1870 ; 21st Oct. 1870.) 


229 • Whoever by personation or otherwise, shall 
intentionally cause or knowingly suffer 
PeiAoimtion of a himself to be returned, empanelled, or 
sworn as a juryman or assessor i n any 
c age in which he knows tha-t he is not entitled Zhv. 
law_ to so returned, empanelled, or sworn, (or) 
knowing himself to have been so returned, em- 
panelled, or sworn contrary to law, shall voluntarily 
serve on such jury or as such assessor, shall be 
punished with imprisonment of either description 
for a term which may extend to two years, or with 
fine, or with both. 


See as to the persons disqualified to serve as Jurors or Assessors. 
(Cr. P.C., s. 405 ) 

“ Picadors are not incapable of serving as Assessors or Jurors, but it is 
inexpedient that their names should be included in the collectors list of per- 
sons qualified to serve in those capacities if a sufficient nurabor of other persons 
•no available ” (Rules of Madras Sudder Court, 28th April, 1862 ) 
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COUNTERFEITING COIN. 


CHAPTER XII. 

OF OFFENCES RELATING TO COIN AND 
GOVERNMENT STAMPS. 


230- Coin is metal used for the time being as 
moneylftnd stamped and issued bv th« 


‘ Coin* defined 


power 


defined. ~ 

aut hority or &m ie btate or bovereign 
order to be so used! ! (Act X bf 1872.) 


Coin stamped and issued by the authority of the 
_ , « . Queen, or by the authority of the 

Mieenaum.. Gover nmen t of_lndia, or of the Go- 
vernment of any^Presidency, or of any Government 
in the Queen’s dom inions, is the Queers coin. 


Illustration 8. 


(a) Cowries are not com. 

(b) Lumps of unstamped copper, though used as money, arc not 
coin. 



id) 

coin. 


Medals are not com, inasmuch as they are not intended to be 
as money. 

The coin denominated as the Company’s Bnpee is the Queen’s 


231- "Whoever counterfeits or knowingly per- 
coanterfeiting forms any part of the process of coun- 
c ® to - terfeiting coin shall be punished with 

imprisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 

Explanation . — A person commits this offence 
who, intending to practise deception, or knowing it 
to be likely that deception will thereby be prac- 
tised, causes a genuine coin to appear like t 
different coin. *=a^ 
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The word ‘‘counterfeit” as used in this Code is defined by s. 28 
to involve an linteDtion^ bv means of that resemblance to practice 
deception, or a knowledge that it is likely that deception will thereby 
be practised. Aqd such an intention or knowledge will always be 
inferred from the mere fact of counterfeiting unless under circum- 
stances which conclusively negative it. Such circumstances must be 
so rare that it is unnecessary to imagine instances. 

The same definition provides that it is not essential to counter- 
feiting that the i mitation should be exact * And this provision is, of 
course, peculiarly^ necessary in This country, where the ignorance of 
the people might enable even a clumsy imitation to prove successful, 
while the low state of coining wcience renders it probable that no 
counterfeit will oe minutely accurate. Accordingly, a trifling varia- 
tion from the real coin in the inscription, effigies, or arms was held 
under the corresponding English Statute not to remove the offence out 
of the Statute. (See Reg. v. Robinson, 34 L.J.M.C. 176.) And so it 
was held in another case, where the ingenious device was adopted 
of making coins without any impression Whatever, in imitation of the 
smooth w orn money then in circulation. (Arch. 641-2.) But it will 
still be necessary 1o show that the article produced or partly produced 
was a l counterfeit jj that is, that ib was such a resemblance as might 
bo receive d as the c oin for which ib was intended to pass^bypersons 
using the rcaution p us tomary iu taking money. of 

course, will vary {According to the class of persons amon?wnom it 
may be supposed that it was intended to pass. Accordingly, where 
the prisoner had counterfeited the resemblance of a half-guinea upon 
a piece of gold previously hammered, but it was not round, nor would 
it pass in the condition in which it then was, the Judges held the 
offence to be i ncompl ete. ( Arch. 641 .) Nor is a mere medal counter- 
feit coin, though fraudulently represented to an ignorant person as 
being money. (Rulings of Mad. H-CJ. 1864 on s. 240.) 

The absence of app aygnj^ resemblance may possibly arise merely 
from the process bein gmraernotly carried out. If that be so, there 
will still be an offence under this section. And even if the metal in 
which the oonnterfeit was made was completely different from that 
of the coin represented, it would still be a question of fact whether 
this difference did not arise merely from the ma nufactu re having been 
interrupted in an early stage. (Mad. H.C. R'uY^ ffth Nov. 1863.) 
Copper or lead may be washed over so as afterwards to bear a suffi- 
ciently strong resemblance to ailye^_or t^old . But I conceive that no 
conviction could be supporfceowhere it was plain that the thing 
actually made was never intended to result m a coin, bat was merely 
an experiment as a step towards future productive efforts. 

It Ib seldom possible, and never necessary, to show that the de- 
fendant has been caught in the apt of counterfeiting . The act wil] 
generally have to be inferred,' from such evidence asihe possession ol 
feels, dies, or metal necessary for the' purpose; or from finding some 
coins finSned^ s mo others unfinished, or different coins in a different 
state of completion. (Arch. 641.) The mere possession of counter 
feit coin by a person who has ^ nothing to do with its manufacture 
njjy be an offence under subsequent as. (237—243), but is not punish 
able under e, 231. 


26 
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The offence constituted by this section consists iu the fact of the 
counterfeiting. It is not necessary to show that the ooins were 
uttered, or that there was any attempt to utter them. (Aroh. 642.) 

232. Whoever counterfeits or knowingly per- 
forms any part of the process of 
the Qu©ei?8 f coin. 8 counterfeiting the Queen’s coin shall 
be punished with transportation for 
life, or with imprisonment of either description for a 
term which may extend to ten years, and shall also 
be liable to fine. 


233* Whoever makes or mend s, or performs any 
part ofthe process of making or mend- 
ing, or buys, sells, or disposes of, any 
for^unterfeitin 5 tye or instrument , for the purpose of 
being used, or knowing or having 
reason to believe that it is intended to be used, for 
the purpose of counterfeiting coin, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, and shall also 
be liable to fine. 


This and similar sections must be taken as subject to as. 76 & 79, 
which prevent an act being criminal if done by a person who is, or 
BuppoBes himself to be j ustified iu the act. Therefore, if a die-sinker 
were to be applied to for THepur pose of making coining moulds, and 
were in concert with the police to proceed with the task for the put - 
pose of bringing the coiners to detection, this would not beaorimiaal 
act. (Arch. 655.) And'so possession of coining tools, or counterfeit 
coin by a person entitled to retain them, as for instance a policeman, 
is no offence. 

234. Whoever makes or mends, or performs any 
part of the process of making or mend- 
higtn^truntnt mg, or buys, sells, or disposes of, any 
lor^ontwf.itk.g <jie or instrument, for the purpose of 
being used, or knowing or having 
reason to believe Mat it is intended to be used, for 
the purpose of counterfeiting the Q ueen's c oin, shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 
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235 . Whoever is in possession of any i nstrum ent 

Pouenion of in- or material for the purpo3g_oTu8ing 
strument or mate- the same fo r c oun ter f ei~t ing coin, or 
of uBin/the* Qmo wlnff Tor ~ h a vlng reaso n to bel ieve 
feltiug°coin unt ° l " tha t the sam e is intended to beuse d 
for thari purpos e, shall be punished 
with imprisonment of either description for a term 
which may extend to t hree years , and shall also be 
liable to fin^; and if the* coin to be counterfeited is 
the Queen’s coin, shall be punished with imprison- 
ment of either description for a term which may 
extend to ten years , and shall also be liable to fine. 

Coining instruments or materials will be in a man’s possession 
when they arc in any box or place which is under hi9 control, and 
whether they are used f ojr his benefit or not , provided it i8 shown 
that ho is aware of their existence and character. And the same 
article may bo in the possession of several persons, if they are acting 
in concert, and each of them have a guilty knowledge i ‘ 
and existence of tho thing in question. 

In one case, a prisoner named Wocks was indicted with four others 
for having unlawfully in their custody and possession a coining 
mould. It appeared that the nolice entered the prisoner’s house in 
his absence and there fonna the other prisoners, two of whom 
attacked tho police, while the two others, one of whom was the wife 
of Weeks, snatched up something from the table and threw it into 
the fire. This was found to be the coining mould which formed the 
subject of tho indictmont. Other implements and materials suitable 
for making moulds were found in other parts of the house. The 
prisoner came back to the house after the capture was made. It was 
proved that he had passed off a bad half-crown thirteen days before. 
The Jury found Weeks guilty, and the Court affirmed the conviction, 
saying, 

“We are all of opinion that there was sufficient evidence to be left to the 
Jury on the charge of fplonv . In order to prove the g niltv knowledge^ evidence 
was admissible or other substantive felonies committed by tno prisoner.” 
(Keg. v . Weeks. 30 L.J.M.C. 141 ; L. & 0. 13.) 

The u other substantive felonies” which are admissible to prove 
guilty knowledge, must have course be crimes of a similar character 
Indian Kviaenoe Act, 1872, s. 15), and not too remote in point of 
tnuo. The fact that a man has committed a robbery is no proof that 
hi is a coiner, though the fact that ho has passed off a leaden rupee 
Q few days previously would bo. Nor would tho circumstance that a 
roan had passed off a false rupee a year ago be any evidence that 
now found in uis possession was known to be counterfeit. 
* or any pan through whose hands mouey passes might meet with 
such accidents at such distances of time. 
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236 - Whoever, being within British India, abets 
the counterfeiting of coin out of B ritish 
dia A the tU oointe“' India, shall be punished in the same 
di^oYcoii 4 . ° £ In ' manner as if he abetted the counterfeit- 
ing of such coin within British India. 

237 . Whoever imports into British India, or ex- 

T . ports therefrom, any counterfeit coin, 

port of counter- knowing or having reason to believe 
©it com. that the same is counterfeit, shall be 

punished with imprisonment of either description for 
a term which may extend to t hree _y ears, and shall 
also be li able to fi ne. 

238 . Whoever imports into British India, or ex- 

import or ex- ports therefrom, any counterfeit coin 

fStVtheQuecn’. which he knows or has reason to be- 
coin - lieve to be a counterfeit of the Queen s 

coin, shall be punished with transportation for life, 
or with imprisonment of either description for a term 
which may extend to ten year s, and shall also be 
liable to fine. 

239 . Whoever, having any counterfeit coin which 

Delivery to ano- at the time when he became pos^ged 

Mwcd f with P the sE ^ ^ new to ke counterfeit, frau- 
knowledge that it Julently or with intent that frauci 
is counterfeit. may be committed, delivers the same 

to any person, or attempts to induce any person to 
receive it, shall be punished with imprisonment of 
either description for a term which may extend to 
(ive years, and shall also be liable to fine. 

This section has been held only to apply to a pprsnn/iT W tham tho 
soiner. Therefore when the coiner baa himself pas sea on theialse 
soin, the conviction was quashed. (3 N.W.P. 150.) 

240 - Whoever, having any counterfeit coin which 

Delivery of * 8 a counterfeit of the Queen'sj&in, 
jjjjjg* ’• «jgi i™* ayd which at^he time whenTienecame 
knwiedgi that it possessed of it he knew to be a coun- 
ts counterfeit. terfeit of the Queen's coin, fraudulently, 
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or with intent that fraud may be committed, delivers 
the same to any person, or attempts to induce any 
person to receive it, shall be punished with imprison- 
ment of either description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 

241. Whoever delivers to any other person as 
Delivery to ano- g enui ne, or attempts to induce any 
° wbic“ » other person to rec eive as genu ine, any 
when flrs^poMeM- counterfeit coin which he Knows to be 
did not know to be counterfeit, but which he did not kn ow 
counterfeit. to b e counterfeit at the time 'when he 

took it into his possession, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fiue to an amount 
^liich may extend to ten times th e value of the coin 
counterfeited, or withl)oth. 


Illustration. 

A, a coiner, delivers counterfeit Company’s Rupees to his accom- 
plice B, for the purpose of uttering them. B sells the Rupees to C, 
another utterer, who buys them knowing them to be counterfeit. 
U pays away the Rupees for ^oods to D, who receives them not 
knowing them to be counterfeit. D, after receiving the Rupees, 
discovers that they are counterfeit, and pays them away as if they 
were good. Here D is punishable only uuder this section, bat B 
and C are punishable under ss. 239 or 240 as the case may be. 


No offence is committed under this section where the coin is not 
d elivered as genuine . For instance, when it was handed over to a 
frieua, iff order to avoid its being discovered by the Police in the 
possession of the prisonor. (4 N.W.P. 62.) 


242. Whoever, fra udulently or with intent that 
Possession of fraud may be committed, is m posset 
sion of counterfeit coin, havin g know n 
at the time when he became p os sesse d 
thereof that such coin was counterfeit, 
shall be punished with imprisonment 
of either description for a term which may extend to 
three years, and shall also be liable to fine. 


counterfeit ooin 
jy a person who 
know it to bo oonn- 
hut it when he be* 
came possessed 
thereof. 
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243 Whoever, f raudulently or with intent th at 
Possession of fraud may be committed, is in posses- 
sion of counterfeit coin, which is a 
counterfeit of the Queens coin, having 
known at the time when he became 
possessed of it that it was counterfeit, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to seven years, 
and shall also be liable to fine. 


Queen's coin by a 
person who knew 
it to be counter- 
feit when he be- 
c a m e possessed 
thereof. 


a There are three classes of offences created by ss. 239 — 243. First, 
/jfossipg off coin known from the first to be counterfeit. Secondly, 
passing off such coin which was for the first time discovered to he 
counterfeit after its receipt. Thirdly being in wrongful possession 
of coin known all along to have been counterfeit. Further sub- 
divisions of classes first and third arise, according as the counterfeit 
coin is the Queen’s or otherwise. 


mstantial eviden ce^ 
ether of the same ot 


G uilty kno wledge is generally a matter of (cir 
Thejpossession of other pieces of base coin, wf 
a different description, or the fact that base coin has been passed off 
by the same defendant at other times, either before or after the 
offence charged in tho indictment, will be evidence of such a guilty 
knowledge. (Arch. 493, 650.) And so it would be where the facts 
of the case showed a desire for co ncoalm ent ; as, for instance, if it 
were shown that the defendant had\m ployed a third person to make 
a purchase for him, without any apparent cause. 


If coin is delivered to a person for the p urpose of fraud, it is un- 
necessary to show that there was an intention to defraud the person 
to whom they are delivered. And even if the intention were negat! v ed, 
the offence would still be the same. For instance, an offence would 
be committed under ss. 239 & 240 if it were delivered to an accom- 
plice or an innocent person for the purpose of being passed off at 
once. Nor is it necessary that th,ere should be any legal obligation 
to pay the person upon whom the money was passed off. Hence the 
giving of a counterfeit coin to a woman as the price of connection 
with her was held to be indictable. (Arch. 650.) And the offence is 
complete, even though the person to whom the coin was tendered 
refused to receive it. (Ibid.) 

The mere possession of counterfeit coin is an offence under ss, 242 
& 243, even though no attempt is made to pass it off, provided it 
can be shUjFn that it was kept for a f raudulent purp ose, and was 
origina lly obtained with a guilty kno wledge. The mere fact ot a 
\single\, base coin being found in aT party’s possession would not, 
without further evidence, be sufficient to create a presumption that 
he knew it to be counterfeit when he obtained it, and intended to 
make a fraudulent use of it. But where a considerable number or 
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base cdins is found in any man’s possession the presumption of guilt 
would be sufficient to make a conviction lawful, unless the posses- 
sion could in some manner be explained or accounted for. 

A coin will be in a man’s possession when it is in anv box o t 
which is under his control, and whether it is used for his benefit or 
not, provided it is shown that he is aware of its existence and 
character. And the same article may be in the possession of several i 
persons, if they are acting in concert, and each of them have a guilty 
knowledge of the existence and character of the thing in question. 
(Arch. 653, ante p. 203.) 

244 - Whpever, being employed in any mint 
lawfully established in British India, 
in a mint causing does any act, or omits what he is 
fu"nt°we°g f h a t d or legally bound to do, with the inten- 
composition from tion of causing any coin issued from 
that x© y aw. ^at mint to be of a different weight 

or co mpositi on from the weight or composition fixed 
by law, shall be punished with imprisonment of 
either description for a term which may extend to/ 
seven years, and shall also be liable to fine. 

245 . Whoever, without lawful authority, takes 
out of any mint, lawfully established 
taidng 1 a from 1 1 a in British India, any c oining tool or 
Sitmmont? oinillg i nstrumen t, shall be punished with 
imprisonment of either description for 
a term which may extend to seven years, and shall 
also be liable to fine. 

Where a person is known to bo intending to commit a crime, as, 
for instance, to take coining tools out of a mint under this section, 
if the authorities, knowing of this intention, allow him to oarry out 
his criminal purpose for the purpose of ensuring his detectio n, this 
does not amount to such a lawful authority as will justify the 
prisoner. (Reg. v. Harvey, 1 L.R.C.C. 284.) 

246 * Whoever fr audulently or dishonestly p er- 
Fraud forms on any com any operation 

or dishonestly which diminishes the weight or alter a 
WMghtwalteri^ th e composition of that coin^hab be 
any C c°oTn ° aitio11 of punished with imprisonment of either 
description for a term which may ex- 
tend to three years, and shall also be liable to fine. 
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Explanation. — A person who s coops ou t part of 
the coin and puts anything else into the cavity, 
alters the composition of that coin. 

247 - Whoever fraudul ently or dish onestly per- 

Frauduienti f° rms on an y of the Queen’s coin any 
or dishonestly operation which diminishes the weight 

weTghtSr“a?tering or alters the composition of that coin, 
the composition of shall be punished with imprisonment 
of either description for term which 
:may extend to seven years, and shall also be liable 
\to fine. 

248 - Whoever performs on any coin any oper- 
Aite *n a ation which alters the a ppeara nce of 

poaranoe” of an P y the coin, with the intention that the 
that said coin shall pass as a coin of a dif- 

as a coin of dif- ferent description, shall be punished 

ferent description. — : . A \ D ., , A , 

with imprisonment ot either descrip- 
tion for a terra which may extend to three years, 
and shall also be liable to fine. 

249 . Whoever performs on any of the Queen’s 
Altering ap- coin any operation which alters the 

!jae““comJJh appearance of that coin with the in- 
intent jhat^ it tention that the said coin shall pass 
coin of pR different as a coin of a different description, 
description. shall be punished with imprisonment 
of either description for a term which may extend 
to seven years, and shall also be liable to fine. 

250 . Whoever, having coin in his possession 

with respect to which the offence 
defined in Sections 246 ot_ 2JJL has 
Mwed with the b een committed, a nd' having kno wn; 
» altered. at the time when he became possessed' 

of such coin that s uch offence had 
been committed with respect to it, fraudulently or ! 
with intent that fraud may be committed delivers 
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such coin to any other person, or attempts to induce 
any other person to receive the same, shall be pun- 
ished with imprisonment of either description for a 
term which may extend to five years, and shall also 
be liable to fine. 

251. Whoever, having coin in his possession 

with respect to which the offence 

Quee^'coiZpo*, defined in Sections 247 or 249 has 
Heased with the been committed, and having known 
is altered. at the time when he became pos- 

sessed of such coin that such offence 
had been committed with respect to it, fraudulently 
or with intent that fraud may be committed delivers 
such coin to any other person, or attempts to induce 
any other person to receive the same, shall be 
punished’ with imprisonment of either description 
for a term which may extend to ten years, and shall 
also be liable to fine. 

252. Whoever, fraudulently o r with intent th at 

fr aud pay be committ ed, is in posses- 

PoBBeBBion of sion of com with respect to which the 
person who knew offence defined in either of the Sec- 

when he e became ti° ns 246 or 2 48 has been committed, 
possessed thereof, having known at the time of becom- 
ing possessed thereof that such offence 
had been committed with respect to such coin, shall 
be punished with imprisonment of either description 
for a term which may extend to three years, and 
shall also be liable to fine. 

253. Whoever fr audulently, or wit h intent that 

Possession of ma y be committed , is in posses- 

Queen’s ooin by a sion of coin with respect to which the 
no n b? 0 aitered offence defined in either of the Sec- 
beoame tions 247 or 249 has been committed, 
having known at the time of becom- 
ing possessed thereof that such offence had been 

27 
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committed with respect to such coin, shall be 
punished with imprisonment of either description 
for a term which may extend to five years, and 
shall also be liable to fine. 

254 Whoever delivers to any other person as 
fenuin e, or as a coin of a different 

Delivery to an- description from what it is, or at- 
genuine, which, tempts to induce any person to re- 
rd he the rS dei°ive e rer ceive as genuine or as a different coin 
b?ait«red know to ^ rom what it is, any coin in respect of 
which he knows that any such oper- 
ation as that mentioned in Sections 246, 247, 248, 
or 249, has been performed, but in respect of which 
he “did (hof) at the time when he took it into his 
possessionT'know that such operation had been per- 
formed, shall be punished with imprisonment of 
either description for a term which may extend to 
t wo yea rs, or with fine to an amount which may 
extend to ten times the value of the coin for which 
the altered coin is passed or attempted to be passed. 

255. Whoever cou nterfe its, or knowi ngly pe r- 

Counterfeit- f ° rmS aI }y P art ° f the F 0CeSS of 
in g a Government counterfeiting any stamp issued by 

stamp. 4 Government for the purpose of reve- 

nue, shall be punished with t ransportation for lif e, 
or with imprisonment of eitKer description for a 
term which may extend to ten years , and shall also 
be liable to fine. 

Explanation . — A person commits this offence who 
counterfeits by causing a genuine stamp of one deno- 
mination to appear like a genuine stamp of a different 
denomination. 

256. Whoever has in his possession any instru- 

ment or material for the purpose of 
AoulTL instru- being used, or knowing or having rea- 
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fb5 nt the ™?lipo?e s ? n believe that it is intended to be 
of counteif citing used, for the purpose of counterfeiting 
Btainp Vernment any stamp issued by Government for 
the purpose of revenue, shall be punish- 
ed with imprisonment of either description for a 
term which may extend to s even years, and shall 
also be liable to fine. 


257 Whoever makes, or performs any part of 
the process of making, or buvs, or 

Making or sell- ,, 1 ? — *** : ’ 

mg instrument sells, or disposes of, any instrument 
o" cmnteK’ng for the purpose of being used, or know- 
stamp VernmeUt or having reason to believe that it 

^ arp is intended to be used, for the purpose 

of counterfeiting any stamp issued by Government 
for the purpo se of rev enue, shall be punished with 
imprisonment of either description for a term which 
may extend to se ven years, and shall also be liable 
to fine. — 


258 . Whoever sells, or offers for sale, any stamp 
w hich he kno ws or has reason to believe 
to be a counterfeit of any stamp issued 
by Government for the purpose of 
revenue, shall be punished with imprisonment of 
either description for a term which may extend to 
sevenjrears, and shall also be liable to fine. 


Sale of counter- 
feit Government 
stamp. 


259 . Whoever has in his possession any stamp 
Having posses- which he knows to be a counterfeit of 
Mt u Goverameni any stamp issued by Government for 
8tam i>- the purpose of revenue, intending to 

u se or d ispose of the same as a genuftie stamp, or in 
"irdefTBat it may be used as a genuine stamp, shall 
be punished with imprisonment of either description 
for a term which may. extend ’ to seven_years, and 
shall also be liable to fine. ~ ~ 
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260 - Whoever ( uses a s genuine any stamp kuow- 
u*ing as genu- ing it to be a counterfeit of any stamp 
itJmp kLown e tJ issued by Government for the purpose 
be counterfeit. of revenue, shall be punished with 
imprisonment of either description for a term which 
may extend to s even y ears, or with fine, or with both. 


261 Whoever, fra udulently or with i ntent to 
Eff acin g any c ause loss t (rtflKrGovernn?,ent, removes 
or effaces from any substance bearing 
any stamp issued by Government for 
the purpose of revenue any writing or 
document for w hich suc h sta mp has 
been used, or removes" from any writ- 
ing or document a stamp which has 
been used for such writing or document, in order' 
that such stamp may be used for a different writing 
or document, shall be punished with imprisonment 
of either description for a term which may extend to 
t hree y ears, or with fine, or with both. 


writing from 
substance bearing 
a Government 
stamp, or remov- 
ing from a docu- 
ment stamp used 
for it, with intent 
to cause loss to 
Government 


The intention with which the acts named in the above section are 
done may be either fraudulent generally, or with a spocial view to 
cause loss to Government. And, therefore, a conviction would be good 
where the intention of the act was merely to efface a document with a 
view injuriously to effect the rights of another person. No intention 
to cau se loss to Government can be assumed unless it is shown, or may 
be inferred, that the i ntentio n of the party was to u&e the damp as 
a stamp a second time. And, therefore, no conviction could be sup- 
ported, if the object of removing writing from a stamped paper was 
merely to write upon the blank space something which required no 
stamp. ' 


262 - Whoever, fraudulently or with intent to 
cause loss to the Government, uses 
m Ynt ea BtIm n p for any purpose a stamp issued by 
beenbefore u^eT Government for the purpose of re- 
venue, which he knows to have been 


before used, shall be punished with imprisonment 
of either description for a term which may extend 
to two years, or with fine, or with both. 
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263 . Whoever, fraudulently or with intent «to 
cause loss to Government, erases or 
denoting 6 ° f th£ t r emoves from a stamp issued by 
uBed. p haB beeu Government for the purpose of re- 
venue any mark put or impressed 
upon such stamp for the purpose of denoting that 
the same has been used, or knowingly has in his 
possession, or sells or disposes of, any such stamp 
from which $uch mark has been erased or removed, 
or sells or disposes of any such stamp which he 
knows to have been used, shall be punished with 
imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 

— ♦ — 

CHAPTER XIII. 

OF OFFENCES RELATING TO WEIGHTS 
AND MEASURES. 


264 Whoever 


Fraudulent use 
of false instru- 
ment for weigh- 
ing. 


uses any instrument 


for weighing which fae knows to be 
false, ff hall be punishedwith imprison- 
ment of either description for a term 
which may extend to one year, or 
with fine, or with both. 


The instrument used must not only bo known to be fa lse, but must ' 
also be fraud ulently an use d ; that is, it must be used for the purpose 
of passing off short weight upon persons who arc entitled to full 
weight. 

In genoral the mere possession of a false balance, which is used as a 
true one, will be sufficient evidence of a fraudulent intention. “ The 
intention, however, must be alleged in l aying the charge, though it 
may be a matter of inference only, from theTact oTthe possession,. and 
the attending circumstances as manifesting the purpose, and the infer- 
ence may of course be rebutted. But where the incorrectness of the 
scale is visible, and there is(no\attempt to cover or conceal it, there can 
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be no ground for imputing fraud from the defeot alone ; the circum- 
stances negative the intention of fraud, and no charge would lie against 
the party using such a balance.” (2nd Report, 1847, ss. 220 & 221.) 

See as to the summary jurisdiction of the Magistrate of the District 
over offences defined by this section, and ss. 265 & 266, Crim. P.C., 
s. 222. 


265 - Whoever fraudulently uses any false weight 
Fraudulent use or false measure of length or capacity, 

of false weight or or, fraudulently uses any weight or any 
mmunm, measure of length or capacity as a dif— 

ferent weight or measure from what it is, sha.lLhe. 
punished with imprisonment of either description 
for a term which may extend to one year, or with 
fine, or with both. 

266 - Whoever is in possession of any instrument 

for weighing, or of any weight, or‘ of 
a ion 11 of 1 fau 8 e any measure of length or capacity, 
Ture? tB or mea w hieh he know s to be false, and in- 
tending that the same may bejraudu- 
lently used, shall be punished with imprisonment of 
either description for a term which may extend to 
one year, or with fine, or with both. 

267 Whoever makes, sells, or disposes of, any 

Making or sell- instrument for weighing, or any 
ing false weights weight, or any measure of length or 
or measures. capacity, which he knows to be false, 

in order that the same may be used as true , or 
knowing that the same is likely to be used as true, 
shall be punished with imprisonment of either 
description for a term which may extend to one 
year, or with fine, or with both. 
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CHAPTER XIV. 

OF OFFENCES AFFECTING THE PUBLIC 
HEALTH, SAFETY, CONVENIENCE, 
DECENCY, AND MORALS. 

268 - A person is guilty of a public nuisance who 
does any acfr , or is guilty of an illegal 

Public nuisance. # omission, which causes any c ommon 

[injury, danger, or annoy aiicel to the public or to the 
people in general who dw.ell or occupy property in 
the vicinity, or which must ne cessar ily cause injur 
o bstruction, , danger, or anno yance to persons "wfio 
nSayliave occasion to use any public righ t. 

A common nuisance is not excused on the ground 
that it causes s ome convenienc e or ad van tage . 

Nuisances are of two sorts — Public and Private. Those which only 
affect individuals cannot be made the subject of an i ndictme nt, but 
may be the ground of a Civil action for damages. Accordingly, 

“Where upon an indictment against a tinman for tho noise made by him in 
carrying on his trade, it appeared in evidence, that tho noiso only affectod tho 
inhabitants of three sets of chambers in Clifford’s Inn, and that by shutting tho 
windows the noise was in a great measure prevented, it was ruled by Lord 
Ellenborough, C. J., that the indiotment could not bo sustained, as the annoy- 
ance was, if anything, a private nuisance.” (1 Russ. 430.) 

On the other hand a public nuisance, which affects all equally, can 
only be the subject of an indictment, for otherwise a party might be 
ruined by a million suits (1 Russ. 435 ; Winterbottom v. Derby, 2 
L.R. Ex. 3, 16) ; but even then a private individual may sue for any 
especial damage ho has suffered. For instance, a man may be indicted 
forefigging a hole in a high road, and sued by a party wno has fallon 
into it and broken his 1%. (Ibid.) 

In general it may be laid down, that anything which seriously 
affects the health, comfort, safety, or morals of the co mmu nity may 
be indicted as a public nuisance. For instance, keeping "filth upon 
premises, (Atty.-Gcnl. v. Bradford Canal, 2 L.R. Eq. 71 ; Benjamins. 
Storr, 9 L.R.O.F. 400) or oxercising off ensive tra dos which destroy 
the purity of the air ; keeping a sayage Hull i n a field through which 
there is a footway ; keeping fe rocious dop unmuz zled ; bringing a 
horse diseased with glanders into a public place to the danger of 
infecting the Queen’s subject ; exposing a c hild infect ed with small- 
pox in the public streets (1 Russ. 435 ; Arch. 768) ; keeping gun- 
powder, naphtha, or similar inflammable substances in such large 
quantities as to bo dangerous to life and property. (Hepburn v. Lor- 
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dan, 34 L.J. Ch. 293; Reg. v. Lister, 26 L.J.M.C. 196 ; D. & B. 209. 
See as to gunpowder, Act XVIII of 1841, s. 2, and Act XXVIII of 
1857, s. 7) ; keeping brothels (see Reg. v. Stannard, 33 L.J.M.C. 61 ; 
L. & C. 349 ; Reg. v. Rice, 1 L.R.C.C. 21) ; and common gambling 
houses (1 Russ. 443 ; 7 Bomb. C.C. 74) ; brick-burning when carried 
on in such a manner as to be generally noxious or offensive to the 
neighbourhood. (Bamford v . Turnley, 31 L.J.Q.B. 286 ; 3 B. & S. 62 ; 
Wanstead v. Hill, 32 L.J.M.C. 135 ; 13 C.B.N.S. 479.) 

It has been ruled that where a noxious trade or other nuisance is 
established at such a distance as to be i noffens ive to any one, and 
aftejjCflCdP persons choose to build houses or make roads near it, no 
indictment can be brought, for the trade, &c., wasi legal before the 
building of the house or construction of the road. (12 Mod. 349 ; R. 
v. Cross, 2 C. & P. 483.) But this position is doubted in Archbold 
(769), and denied in various cases cited 1 Russ. 455 — 6, and I would 
submit with justice. Otherwise, the result would be, that a party, by 
doing that which could not be prevented at the time, might main- 
tain a desert around him for ever, to the injury of public and private 
interests. The doctrine has also been expressly denied in the case of 
a civil action by an individual, which would have been a stronger 
case for exemption. (Elliotson v. Fectham, 2 Bing. N.C. 134 ; Bliss v. 
Hall, 4 Ibid. 183.) Under s. 268 the only question would be, whether 
the act done was in fact injurious or annoying to the public. But 
where a highway is dedicated to the public, with an o bstructi on upon 
it, which would be a nuisance if subsequently erected, the public 
must take the road with its accompanying inconvenience, and there 
is no remedy at law. (Fisher v. Prowes, 31 L.J.Q.B. 212 ; 2 B. & S. 
770, and see Robbins v. Jones, 33 L.J C.P. 1 ; 15 C.B.N.S. 221 ; Mer- 
cer v. Woodgate, 5 L.R.Q.B. 26; Arnold v. Blaker, 6 Ibid. 433.) In 
such a case, the act done did not, when it was done, cause any injury 
to the public who had no right over the ground. 

Nor is a party allowed to say, that the smells, <&c., were so bad 
before he came there, that he has added nothing perceptible to the 
annoyance. Where such a defence was set up, Abbott, C.J. said, 

“It U not necessary that a public nuisance should be injurious to health ; if 
there be Binells offens ive to the senses that iB enough, as the neighbourhood has 
a right to*Tresh and pure air. It has been proved that a number of other offen- 
sive trades are earned on near this place, but the presence of other nuisances 
will not justify any one of them ; or the more nuisances there were, the more 
fixed they would be. However, one is not the less subject to prosecution, 
because others are culpable.” (1 Russ. 437 ; Grossley v. Lightowler, 3 L.R. Eq. 
279 ; Crump v. Lambert, Ibid. 409 ; see also s. 278.) 

Nor is a party allowed to plead a sort of set -o£ £, and to show that 
however undoubted a nuisance he may be Co some, he is conferring 
a more than proportionate benefit, upon the entire community ; for, 
aB the Court of Queen’s Bench observed in such a case, 

“No greater evil can be conceived than the encouragement of capitalists and 
adventurers to interfere with known public rights, fiom motives of personal 
interest, on the speculation that the changes made may bo rendered lawful, by 
ultimately being thought to supply the publio with something better than what 
they actually enjoy.” (Rex v. Ward, 4 A. & E. 404 ; Stockport Water Works 
Co. v. Potter, 31 L.J. Ex. 9 ; 7 H. & N. 160 ; Spokes v? Banbury, 1L.R. Eq. 42.) 
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Nor is it a defence that the act fjs in itself a lawful onej and 
that it was done upon the defendant’s own land, and m a convenient 

f lace for the purpose, if in fact it amounts to a nuisance. (CJavey v. 
udbetter, 32 L.J.O.P. 104; 13 C.B.N.S., s. 470 ; 10 B.L.R. 241.) 

Nor, finally, can any l ength of tim e be held to justify a nuisance, 
for the lapse of ages cannot authorize a man to poison his fellow- 
subjects. (1 Russ. 431, 456 ; Stockport Water Works Co. v. Potter, 
ub. sup. 7 B.L.R. 499.) 

Sometimes the Legislature auth orizes an ac t which would other- 
wise be a nuisance. In such cases, of course, no indictment will lie. 
But an injury c fused by an excess of the statutory power, or by its 
negligent exercise, will still be punishable. (Reg. v. Bradford Nav. 
Co., 34 L.J.Q.B. 191 ; 6 B. & S. 631‘; Atty.-Gen. v. Leeds, 5 L.R. Ch. 
583.) 

And if the Legislature merely gives general authority to do an act 
which may be done without bein g a nuisance, that is no justification 
for doing it so as to be a nuisance. For instance, authority to erect 
workshops is not an authority for placing them where they will be 
an injury to others. (10 B.L.R. 241 ; Oliver v. N.E. Ry. Co., 9 
L.R.Q.B. 409. Atty.-Gen. v. Gaslight Co., 7 Ch. D. 217.) 

Powers of directing the removal of nuisances, and of imposing 
summary penalties for disobedience to such orders, are also given 
by Act XIV of 1856, for the conservancy and improvement of the 
Presidency TownB, and the special local acts, and by the Cr. P.C., 
ss. 518, 521. 

All offences under this chapter, except those specified in ss. 280 
& 281, may be disposed of summarily by a Magistrate of Police of 
Calcutta, and punished in the manner provided by the Penal Code. 
But he cannot inflict imprisonment exceeding six months , or fine 
exceeding fr yo hundred Rupees, or both . And he'may commit to the 
High Court if he thinks fit. (Act XXI of 1864, s. 1, extended to 
Madras under s. 6, by order of Government, June 21, 1864.) 

Nuisances punishable unde the Penal Code may still be made the 
subject of civil actioffT ftetore or" Without prosecution. (1 Bomb. 
H.C. 2.) 

269- Whoever unlawfully or negligently does 
Negligent act an y ac ^ which is, and which he knows 

likely to spread or has reason to believe to be, likely 

di a ease° dangerous to spread the infection of any disease 

Ufe * dangero us to li fe, shall be punished 

with imprisonment of* either description for a term 
which may extend to six months, or with fine, or j 
with both* 


28 
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Under this section it will be possible to arrest and punish persons 
who go about under the influence of infectious disorders for the pur- 
pose of exciting pu blic commi seration. A more valuable application 
of the same section would be to employ it in the checking of a disease 
!aj| loathsome aB it is dangerous, which springs from promiscuous 
prostitution. The act of in oculat ion, if done bond fide as a p reven tive j- 
against small-pox, would not be punishable under this section. See 
ss. 81 & 87 to 99. (Mad. H.C. Eul., 10th July 1867.; 

270- Whoever m alignan tly does any act which 
is, and which he knows or has reason 
MaHgnant act to believe to be, likely lo spread the 
infection of any infection of any disease dangerous to 
disease dangerous be punished with imprison- 

ment of either description for a term 
which may extend to two years, or with fine, or 
with both. 

271* Whoever k nowi ngly disobeys anytrulejmade 
and promulgated by the Government 
a quarontiue ruie° of India, or by any Government, for 
putting any vessel into a state of 
quarantine, or for regulating the intercourse of 
vessels in a state of quarantine with the shore or 
with other vessels, or for regulating the intercourse 
between places where an infectious disease prevails 
and other places, shall be punished with imprison- 
ment of either description for a term which may 
extend to six^ months, or with fine, or with both. 

Act I of 1870 provides for the promulgation by the Government of 
India and the Local Government of quarantine rules, which are to be 
published, and taken as rules made and promulgated under s. 271. 

272- Whoever adulterates any article of food or 
drink, so as to make such article 
food o“ atl dSiS noxious as food or drink, intending 
fyr^aie, 3 intendod to"’ sell such article as food or drink, 
or knowing it to be likely that the 
same will be sold as food or drink, shall be punished 
with imprisonment of either description for a term 
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which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 

273. Whoever sells, or offers or exposes for sale, 
as food or drink, any article which 
food^rdrink? 0 ^ ^ as keen rendered or has become 
noxious, or is in a state unfit for food 
or drink, knowing or having reason to believe that 
the same i% noxious as food or drink, shall be 
punished with imprisonment of either description 
for a term which may extend to six months, or with 
fine which may extend to one thousand Rupees, or 
with both. 

The adulteration mentioned in the two precedin g sections must be 
such as renders it i njurious to health . Mixing j water with milkj sloe 
leaves with tea, or chicory with coffee would not be punishable. It 
would be otherwise with snch compounds as beer doctored with 
strychnine, spirits mixed with vitriol, cakes coated with red lead, aud 
such like poisonous compounds. Where the person charged is him- 
self the party who has directed the adulteration, the fact that the 
article has been sold, or was manufactured for sale, will be sufficient 
to warrant a conviction . On the other hand, where the party is merely 
the vendor of that which has been manufactured by others, some fur- 
ther evidence will be necessary, in order to show that he knew not 
only that there was somo adulteration, but also what was the extent 
and probable consequence of that adulteration. It must be remem- 
bered that in most cases there are some recognized modes of adulter- 
ating particular articles of food, winch are perfectly well kuown to 
the trade, and, therefore, where it is shown that the vendor knew that 
the article was i n fact adultera ted, it will in most cases be no very 
unsafe presumption that he had reason to know what the character 
of the adulteration was. The knowledg e of the adulteration will 
seldom be capable of direct proof" Where the article is in fact adul- 
terated, and where it is shown that the vendor purchased it at a price 
below that for which the genuine arucle could be procured, such 
knowledge, may safely be inferred. The presumption would be 
strengthened it it could be shown that the vendor had several articles 
of the same species on hand, at different prices, some adulterated and 
some not, or adulterated to different degrees. 

Little difficulty can ever be felt where the bad quality of the article 
arises, not from any adulteration which might possibly escape notice, 
but from its own i ntrinsic defect s. As, for instance, where unsound 
meat is sold. And, even though the defect has escaped the notice of 
the purchaser, it must be remembered that the seller has generally 
such an accurate knowledge of the qualities of his ware, and of the 
previous history of each particular article, as renders it very unlikely 
that he could be ignorant of any fault of a glaring character. 
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274. Whoever adulterates any (drug) o r medical 

preparation in such a manner as to 
^Adulteration of i ess ^ D the efficac y, or change the oper- 
ation of such drug or medical prepar- 
ation, or to make it n oxiou s, intending that it shall 
be sold or used for, or~ knowing it to be likely that 
it will be sold or used for any medi cinal purp ose, as 
if it had not undergone such adulteration, shall be 
punished with imprisonment of either description for 
a term • which may extend to six months, or with 
fine which may extend to one thousand Rupees, or 
with both. 

275. Whoever, k nowin g any drug or medical 

preparation to have been adulterated 
at^drSgs! dulter ’ in such a manner as to lessen its effi- 
cacy, to change its operation, or to 
render it noxious, sells the same, or offers or exposes 
it for sale, or issues it from any dispensary for medi- ' 
cinal purposes as unadulterated, or causes it to be 
used for medicinal purposes by any person not know- 
ing of the adulteration, shall be punished with im- 
prisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 

Under this and the previous section it is not necessary to sho w that 
the drug was so adulterated as to render it faoxious to lif e3| It is 
sufficient if its efficacy is lessoned. The necessity for this enactment 
is obvious enough. All drugs are of a recognized average strength, 
and prescriptions are mado up on the understanding that they possess 
such strength. If, however, the drug which a physician prescribes 
proves to be only half the strength on which he calculated it may 
prove wholly useless, and death may ensue before the error is reme- 
died. The act only Bpeaks of the efficacy of the drug being lessened, 
or its operation changed. It would, however, be necessary to show 
that the difference in the drug was of so considerable a character as 
to make an appreciable and important change in its character and 
effect. The use of the word “ adulteration” implies the mixtur e of 
Borne foreign elemen t. And, therefore, a merely inf erior quality of the 
same medicine will not amount to an adulteration. For instance, 
there are many different sorts of cod liver oil, and the same oil pre- 
pared in different ways may produce different degrees of effect. But 
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if »n apothecary, being ordered to snpply a quart of cod liver oil -for 
a person in consumpti on, were to send a quart of the most inferior 
oil of that description, this would not be an act indictable under 
either seotion, provided the oil, however inferior in quality, was 
genuine of its kind. 

It will be observed that the essence of the offence consists not so 
much in the adulteration, as in the passing the article off as unadul - 
terated. Any one who chooses may mix anything he likes with any 
medicine, but he must not sell it as if it was u nadul terated, nor for 
the purpose of being sold as unadulterated. Tins must, I imagine, 
be taken as the meaning of the words “ knowing it to be likely that 
it will be sold as if it had not undergone such adulteration." If a 
druggist were to sell a compounded medicine to an apotheoary, 
communicating exactly its real nature to him, ho could not be 
rendered criminally answerable because the apothecary sold it again 
as genuine, even though his knowledge of the apothecary’s morals 
made it very probable that such might be the result. But it would 
be very different if it could be shown that he supplied the spurious 
commodity, by mutual understanding, for the purpose of being 
issued to the world as something different. 

276 - Whoever knowingly sells, or offers or ex- 
s'aie of any drug P oses for sale, or issues from a dis- 
mb different drug pensary for medicinal purposes, any 

or preparation. S ° i 

drug or medical preparation as a dif- 
ferent drug or medical preparation, shall be punished 
with imprisonment of either 'description for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 

The offence constituted by this section does not involve the idea 
of any adulteration or inferiority in the substituted medicine. It is 
sufficient that it Is not in f act what it purports to be. If a chemist 
were to discover a drug which he cdnsiderufl'tobe just as effective as 
q uinine , and which could be procured for half the price, he would not 
bejustified in selling it as quinine, even though it answered precisely 
the same purpose. The fraud consists, not in the injury done, but 
in the false pretence by which persons who suppose that they are 
using one medicine are forced to use anothor against their will. 

277 . Whoever v oluntarily corrupts or fouls the 
water of any p ublic spring or reser- 
vo * r > so as reilc ^ ft less fit jf or the 
or reservoir . BpriDg purpose for which it is ordinarily used, 
shall be punished with imprisonment 
of either description for a term which may extend to 
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three months, or with fine which may extend to five 
hundred Rupees, or with both. 


The Local Government may invest any Bench of Magistrates 
invested with the power of a Magistrate of the 2nd or 3rd class with 
power to try summarily all or any of the offences coming under 
ss. 277, 279, 285, 286, 289, 290, 292—294, 323, 334, 336, 341, 352, 426 
& 447. (Grim. P.C., s. 2 25.) 


This section does not apply to a public river (2 Calc. 383.) 



278 . Whoever voluntarily vitiate^ the atmos- 
Making atmos- pbere in any place so as to make it 
health noxioU8 10 noxious to the health of p ersons in 
general dw elling or carry ing on busi- 
ness in the neighbourhood or passing along a public 
way, shall be punished with fine which may extend 
to five hundred Rupees. 


279 . Whoever drives any vehicle, or rides on 
Ranh driving or an y p ublic way in a maunersorash 
riding on a public or negligent as to endanger human 

WRy o o o m — ^ 

life, or to be likely to cause fiurt or 
ip jury to any "other person, shall be punish eawith 
imprisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 


This is the first of a series of ss. (279 — 289) by which mere neg- 
ligence is made punishable, apart from any injury actually done. 
It is plain that the essence of the offence consists in the p ossibility 
of injury , and not in its actual occurrence, as all the clauses^ contain 
the words “ likely to cause hurt or injury/’ or words of a similar 
nature, and the occurrence of actual injury meets with punishment 
under ss. 337 & 338 ; though strangely enough the actual inflicting 
of hurt is liable to less punishment under s. 337 than the commission 
of the same act would be if no hurt resulted. Nor is it necessary 
that there should be any i ntent ion to injure, or reason to anticipate 
the particular injury that ensued, if it was in fact caused by the 
defendant’s negligence. (Smith v. L. & S.W. Ry. Co., 6 L.R.C.P. 14.) 
It is sufficient if the carelessness is such as does cause, or is likely 
to cause, injury. 

In order to make a person cri mina l 1 -? rgflBQggiMa Tlflg 11 ?* 1106 
the act complained of must appeal RO l)U his o wn personal neglect o r 
default. In a c ivil sui t a man is responsibl^lor the acts of bis ser- 
vants, but in criminal matters he is not. In a recent case the 
prisoner was a seller of fireworks. In his absence a fire took place 
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in bis bouse, in consequence of which a rocket went off and caused 
the death of another. It was held that he was not criminally answer* 
able. Cockburn, C.J. said, 

“ Tho prisoner kept a quantity of fireworks in bis house, but that alone did 
not cause tho fire by which the death was occasioned. It was the superadded 
negligence of some one else that caused it. Had the death proceeded from the 
n atural oonsequen oe of this keeping of the fireworks, as, for instanoe, if from 
the prisoner's negligent keeping of them a rocket had gone off in spontaneous 
combustion and bo caused the death, the conviction might have been main* 
tained. But here the death was caused by the act of the defendant plus the 
act of some one else.” (Reg. v. Bennet, 28 L. J.M.C. 27 Bell I.) =s:r ^ 

According to the doctrines of Civil law, even although the de- 
fendant has been^g uilty of negligence , still if that negligence would 
have been harmless only Tor equal or greater negligence on the part 
of the plaintiff, the latter cannot recover. (3 M. & W. 248 ; Dowell 
v. Steam Navigation Company, 26 L J.Q.B. 69 ; 5 E. & B. 195; Tuff 
v. Warman, 27 L.J.C.P. 322 ; 5 C.B.N.S. 573 ; Ellis v. L. & S.W. By. 
Co , 26 L. J. Ex. 349 ; 2 H. & N. 454 ; Adams v, L. & V. Ry. Co., 
4 L.R.C.P. 732.) 

This rule will, I imagine, be applied in cases under the Penal Code 
merely for the purpose of ascertaining whether the act complained of 
was one whose natural or necessary result would be of an injurious 
character. Every one is expected to exercise an ordinary degree of 
care on his own behalf ; and, therefore, if an accident were to happen 
to a person solely or principally from the absence of Buch ordinary 
care, I conceive that the defendant would not be criminally punish- 
able, even though he was to some degree remiss and might by 
greater care have avoided doing harm. For instance, although the 
driver of a vehicle has no right to rum over persons in the middle of 
the road, still such persons are expected to get out of the wa v of 
vehicles. Therefore, if a person gets run over by standing in the 
middle of the road, or by crossing it in front of a carriage, the driver 
would not be liable to indictment if be might fairly have expected 
the other to get out of the way, although, if he had driven more 
slowly or exercised greater care, the collision might have been 
avoided. (Acc. 6 Mad. H.O. Rul. 33.) 

But it may well be that an indictment will be sustainable though 
there has been a degree of negligence on the part of the prosecutor 
which would incapacitate him from bringing a civil suit. The object 
of a suit is to recover damages for an iajury, and it is fair that such 
damages should not be recovered if the plaintiff has brought the 
harm upon himself. But the object of an indictment is to protect 
the public, and it will be sustainable if the defendant has in any 
important degree, though not wholly, contributed to the injury. 
(See Dant’s case, L. & C. 573 and note.) 

The bnrthen of proving n egligen ce always rests on the prosecution. 
The mere fact that an injury has taken place, which would not have 
taken place if the defendant had acted in some different way, will be 
no evidence of negligence, unless he acted wrongly and negligently ir 
what he did or left undone. In a very recent case where a womar 
was run down by an omnibus, Erie, 0. J., stated the facts of the case 
and the law as follow 
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** In this case it appears that the night was dark and that there was a storm 
of snow, and foot-passengers crossing the street were bound to be extremely 
cautious in doing so, just as much as the drivers of vehicles were bound to drive 
cautiously. It does not appear that the defendant’s vehicle was ooming along 
at an improper speed, but, on the contrary, that there was abundant time at the 
rate at whioh the ooachman was driving for foot-passengers, if aware of hie 
approach, ^ to have slipped backward or forward and got clear of his hones— 
as much time for them to have done that as for the driver to have stopped 01 
got out of their way. The only ground suggested for imputing any breaoh oi 
duty to the driver is, that at tne time of the accident he was looking round to 
speak to the conductor ; but that he might do for any lawful purpose, aud a( 
the time he did so he was driving on his proper side of the street and at a 
proper speed, and it amounts to no affirmative breach of his duty. There 
appears to be just as much reason for saying that the woman negligently ran 
against the defendant’s horseB, as that the horses were negligently driven againsi 
them ; and if they had injured the horses or the omnibus, it might with equal 
justice have been said that they were liable for such injury ; the rule being, 
that it is equally the duty of foot-pasBengerB when crossing a street to look oul 
for vehicles, as it is the duty of tne drivers of vehicles to look out for foot* 
passengers.” 

Williams, J. said : — 

“I entirely concur; and only wish to add that there is another rule as to 
leaving evidence to a jury, which is of the greatest importance, and that is, 
that where the evidence is equally consist ent with either negligence or no 
negligence, it is not competent for the Judge to leave it to the jury to find 
either alternative, but it must be taken as amounting to no proof at all.’' 
(Cotton v. Wood, 29 L. J.C P. 333 : 8, C B.N,S. 661. See Hammack v. White, 
31 L.J.O.P. 129; 11 C.B.N.S. 688; Smith G.E. By. Co., 2 L.RC.P. 4; 
Welfare v. L. & B. By Co., 4 L.B.Q.B. 693 ; Moffat v. Bateman, SLR P.C. 
116 ; Kendall t;. L. & S.W. By. Co., 7 L.R. Ex. 373 ; 6 Mad. H.C. Rul. 32 j 
Williams v . G.W. By. Co., 9 L R. Ex. 157.) 

But there may be cases where the very fact of the accident raises 
the pres umption of negl igence, at leaBt so far as to throw upon tho 
defendant tte burthen of showing that there was no negligence on 
his part. For instance, where the plaintiff while walking along the 
street was injured by a barrel falling upon him from an upper 
window, it was held that the plaintiff need not show affirmatively 
that there was negligence on the part of the defendant. (Byrne v. 
Boadle, 33 L.J. Ex. 13 ; 2 H. & C. 722 : Scott v. London Dock Co., 
34 L. J. Ex. 220; Kearney v . L.B. & S.C. Ry. Co., 6 L.B.Q.B. 411, 
Affd. 769.) And so where the door of a railway carriage flew open 
merely upon being pressed by the hand of a passenger, in conse- 
quence of which he tell out, but there was no other evidence that 
tne door or its fastening was defective, it was held that this was 
primd fade evidence of negligence against the railway company. 
(Gee v. Metropolitan Ry. Co., 8 L.R.Q.B. 161.) 

Where the person injured is in an other veh icle, as, for instance, a 
carriage, railway train, or ship, it has' been held that he is so far 
identified with the person managing that vehicle, that if the accident 
is brought about by the fault of the manager , so that the latter could 
not complain of it, neither can he. (Thorogood v. Bryan, 8 C.B. 
116 ; doubted in the Milan, 31 L.J. Adin. 106. Sep however Child v. 
Hearn, 9 L.R. Ex. 176, and Armstrong v. L. & Y. Ry. Co., 10 {j.R. B*. 
47.) And, so, where the person injured was a child, who was under 
the care of a grown person, to whose negligence the accident was 
mainly owing, though the defendant was also in some degree to 
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blame, it was held that no action could be maintained in the name of 
the child, since he was identified with the party under whose charge 
he was, and the latter was so much in fault that he could not have 
sued. (Waite v. N.E. By. Company, 28 L.J.Q.B. 258 ; E.B, & E. 
719.) But the common law doctrine, which forbids any action where 
there has been contributory negligence on the part of persons 
connected with the plaintiff, would not be applied in cases under the 
Penal Code, where the immediate cause of the injury was the 
defendant’s negligence. The question would still be, was the injury 
caused by the negligence or rashness of the defendant P If it was, 
then he is liable. (Acc. 6 Mad. E.C. Bui. 33.) 

Of course, thfe conductor of a vehicle will always be answerable 
criminally , as he would formerly have been answerable civilly, for an 
injury resulting to those under his own care through his rashness or 
neglect. 

Accordingly, where the defendants’ vessel, owing to the negligence 
of their servants, struck on a sand-bank, and becoming from that 
cause unmanageable was driven by the wind and tide upon a sea 
wall of the plaintiffs’ which it damaged, it was held that the defend- 
ants were liable for the damag e so caused. The vessel then became 
a wreck, and could only be removed by being broken up. She had 
valuable property on board and was broken up, not as fast as sho 
might have been, but as fast as was consistent with the removal of 
the property. During the interval that elapsed between her becoming 
a wreck and the final breaking up she did further injury. It was 
held that for this the defendants were not responsible, as they were 
entitled to remove the property before breaking her up. (Romney 
Marsh v. Trinity House, 5 L.R. Ex. 204 ; Affd. 7 L.R. Ex. 217.) 
And if the defendants had chosen to abandon the wreck at once they 
might have done so without breaking her up. (Brown v. Mallett, 5 
O.B. 599.) Of course no charge can be brought under this section 
against any one for the negl igence of his serv ants to which he has 
not himself conduced, nor at alb unless hurt or injury result sor is 
lively to result. Upon a similar s. 285, the Bombay High Court 
has held that injury includes injury "to the property of any one as 
well as to his life. (5 Bomb. C.C. 67.) 

280 . Whoever n avigat es any vessel in a manner 
so rash or negligent as to endanger 
of^L igation human life, or to be likely to cause 
hurt or injury to any other person, 
shall be punished with imprisonment of either des- 
cription for a term which may extend to six months, 
or with fine which may extend to one thousand 
Kupqps, or with both. 

See cases of fog. The Lancashire, 4 L.R. Ad. & Ec. 198. The 
Otter, Ibid. 203. 


29 
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281 . Whoever exhibits any f alse ligh t, mark, or 
Exhibition of a buoy, intending or knowing it to be 
fajae light, mark, likely that such exhibition will mislead 
or buoy. any navigator, shall be punished with 

imprisonment of either description for a term which 
may extend to se ven year s, or with fine, or with both. 

282 - Whoever kno wingly or neglig ently conveys, 
or causes tope c onveyed (for hire) any 

•on °by 6 water P f or P erson by water in any vessel, when 
hire in a vessel that vessel is in such a state or so 
safe r / loaded ° r un ' loaded as to endanger the life of that 
person, shall be punished with impri- 
sonment of either description for a term which may 
extend to six months, or with fine which may extend 
to one thousand Rupees, or with both. 


A ship owner, who knowingly sends out an unseaworthy vessel, 
will not be liable under this section (though he will be under s. 
336) if it sinks carrying with it crew and captain, for they are not 
being conveyed for hire. Bub he would be answerable if a single 
passenger went to the bottom, or even if nothing whatever happened, 
provided the oondition of the ship was and might have been foreseen 
to be dangerous. And I conceive it would be iust the same if no 
danger whatever occurred, provided there would have been danger 
in the ordinary course of things. If a ship were to be sent to China 
in a state which would render it unsafe if bad weather came on it 
would be no answer, after the event, to show that in point of fact 
there had been a calm the whole way. But a ship may be seaworthy 
for one voyage, for instance, a short coasting expedition, which would 
not be seaworthy if sent out across the ocean. (Smith, Merc. L. 382.) 


283 - Whoever, by faoing anyaetj or by oinitting 
t o take prefer with ^anypropertv in his 
■tSSfo^inlpSb" possession or under his charge, causes 
gatiom^ ° r nav1 ' danger, obstruction, or injury to any 
person in any public wav or public 
l ine of nav igation, shall be punished with fine which 
may extend to two hundred Rupees. 


Accordingly, blasting stones in a quarry adjoining a highway (Beg. 
v. Mutters, 34 L. J. M.C. 22), or the erection of telegraph posts of such 
dimensions as to render the way less commodious than before to 
the public, was held to be an unlawful act and a public nuisance, 
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(Beg. t>. United -Kingdom Electric Telegraph Company, 31 L.JJVLC. 
166 ; Atty.-Gen. v. Terry, 9 L.R. Ch. 423.) And, so, the laying down 
of a tramway in a road was held to be a nuisance, as being a substan- 
tial obstruction to the ordinary use of the road for carriages apd 
horses, and as rendering the highway substantially unsafe jwid in 
convenient, although to that part of tho public who used it as i 
tramway it was perfectly safe and a great convenience. (Beg. v. 
Train, 31 L.J.M.G. 169.) But a merely temporary obstruction to a 
thoroughfare, in doing a lawful and necessary act, as the repair of a 
house, is by English Law not) a nuisance. (Herring v. Met. Bd. of 
Works, 34 L J M.C. 224, 2270 It seems doubtful whether any such 
exception can be grafted on s. 283, and such exceptional cases are 
even under English Law not regarded with favour. For instance, 
it was held, where an occupier of a house took up the pavement and 
dug a trench in the highway for the purpose of laying down a gaspipe 
from the matn (into his ow n ho use^J that this act was indictable as a 
nuisance, and could not be justified as being such a temporary 
obstruction of the highway as Was incidental to the proper enjoy- 
ment of his property. (Beg. v. Longton, 29 L.J.M.C. 118 ) It 
will also be necessary to exercise caution in applying the English 
Equity Cases upon this subject. Many acts are admittedly nuisances 
at c riminal l aw, though their civil con sequences are not so important 
as tomaude a Court of Equity to interfere by injunction. (See Atty.- 
Gen v Cambridge Gas Co., 4 L.B. Ch. 71, 83.) Accordingly, it was 
held on the wording of a very similar English statute, that it was an 
unlawful obstruction of a train where the defendant altered the 
signals on the line from dear to dange % so as almost to bring the 
train to a stand-still. (Beg. v. Hadfield, 1 L.B.O.C. 253.) 

No offence will have been committed where the injury follows from 
a l awful act, done in a proper manner. For instance, where the 
defendant, being employed by a duly authorized corporation to 
construct a sewer in a highway, filled it in properly, and some months 
afterwards aTEole formed in the place from the natural subsidence of 
the materials, it waB held that no responsibility attached to the de- 
fendant f or damage caused to the plaintiff by tumbling into the hole. 
(Hyams v. Webster, 4 L.B Q.B. 138.) It would have been different, of 
course, if he had made the sewer without authority, or filled it up in 
a negligent planner. So, when it was found that a footpath had been 
dedicated to the public subject to the right of the owner of the land to 
plough it up for a period of each year, the exercise of such a right 
would not authorize either (ah) action or an indictment. (Mercer v. 
Woodgate, 5 L.B.Q.B. 26.) ^ 

Under this section also, as in all the similar cases, the danger or 
injury must he such as would naturally follow from the act. There- 
fore, where the facts were, that the defendant being possessed of land 
abutting on a public foot-way excavated an area in the course of 
building a house immediately adjoining the foot-way and left it un- 
protected, and a person walking in the night fell in, the defendant 
was held to ba ilable though, in point of law, the paTty who fell in 
was off the road, ana was in law a trespasser. (Barnes v. Ward, 2 
C.B. 292 j Hadley v. Taylor, 1 L.B.O.P. 53.) But the contrary waft 
held where a man made a well in the middle of his field through which 
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there -wan a 1 iglit-of-w ay, and a person straying off the path at night 
fell into it. Martin, B after citing the last case with approval, said, 

“Bat when the excavation ia made at aome diatance from the way, and the 
person falling into it would be a trespasser upon the defendant’s land before 
he reached it, the case seems to be different. We do not see where the liability 
is to stop. A man going off a road in a dark night and losing Ins way, 
may wander to any extent We think the proper and truo test of legal liability 
is, whether the excavation be s ubstantially adj oining the way.” (Hanlcastle v. 
S.E. Ry. Co., 28 L.J. Ex. 139 ; 4 H. & >1 . 67 ; Uounaell v. Smith, 29 L.J.O.P. 
203 ; 7 C.B N.S. 731 ; Binka v. South Yorkshire Railway Co., 32 L.J.Q.B. 26 ; 3 
B. & S. 244.) 

The fact that the owners have given permission t o the public or to 
a c ertain class of perso ns to pass over his property does not make 
it a’public way, so as to prevent his erecting dangerous constructions 
upon it, or even so as to cast upon him tho obligation of fencing them! 
round so as to guard against injury from them. Therefor e, where the 
workmen in a Government dock-yard were allowed to cross certain 
land within the premises in order to reach water closets, and a Govern- 
ment contractor was allowed to erect machinery which crossed the 
shortest and most convenient, though not the only way to these water 
closets, and one of the workmen was injured by the machinery, it was 
held that no action was maintainable against the co ntra ctor. (Bolch v. 
Smith, 31 L.J. Ex. 201 ; 7 H. & N. 736 ; Gautret v. Egerton, 2 L.R.O.P. 
731.) But even in such a case the owner of the land is bound not to 
do anything likely to cause inj ury to those who came upon the land by 
his permission without giving them due notice, or otherwise placing 
it in their power to protect themselves. Therefore, where upon a 
private road, along which persons were in the habit of passing with 
the owner’s permission, the defendant placed building materials and 
cave no notice by signal or otherwise, it was held that he was liable 
for the injury which accrued to a passer-by. Willes, J. said, 

“The defendant had no right to Bet a tran for the plaintiff. A person 
coming on lands by license has a right to suppose that the person who gives 
him the license will not do anything which oauses him an injury.” (Oorby v. 
Hill, 27 L.J.O.P. 318 ; 4 C.B.N.S, 566, and see Bolch v. Smith, ub. supra. 
White v. Phillips, 33 L.J.O.P. 33.) 

The property which creates the nuisance must be under the control 
of the person charged, so as to make it possible for him to remove 
obstruction or cause of danger. Accordingly, where a ship sunk in a 
navigable river without the fault of the owner and was abandoned 
by him, it was held that he was not answerable either by i ndictme nt 
or suitfp r any injury that might result from its lying in tiie bed of 
tne river. The Court considered that after shipwreck and abandon- 
ment the property ceased to be in the possession and under the control 
of the former owner, and that he was under no obligation to add 
to his existing misfortune by incurring the expense of either raising 
the vessel or keeping a continual watch over it. (Brown v % Mallet, 
b C.B. 599 ; Romney Marsh v. Trinity House, 5 L.R. Ex. 204, ante 
p. 225.) 

A question may often arise under this section as to the respective 
liabilities of the owner and the occupier of property. According to 
the doctrine both of Criminal and of Civil law the tenant is the per* 
json primarily liable, where the property in his occupation is 0 
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nuisance to others, either through an act or an omission on his part. 
And this would be so even though as betw een himself and his land- 
lord he was under no obligation to repai r^ In an old case, the defend- 
ant was indicted for not repairing a house standing ruinous upon 
the highway and likely to fall. Just such a case aB is pointed to by 
s. 283. The indictment alleged that he was bound to repair, by reason 
of the nature of his holding , and the verdict lound that he was a 
tenant-at-will who certainly is not bound to repair, as regards him- 
self and his lessor. But the Court held that the statement that ho 
was bound to repair by reason of his holding was 

“ Only an idle a llegation ; for it is not only charged, but found, that the 
defendant was occupier, and in that respbet he is answerable to the public ; for 
tbe house was a nuisance as it stood, and the continuing the houso in that con- 
dition is continuing the nuisance. And as the danger is the matter that con- 
cerns the publio, the publio are to look to the occupiei and not to the estate, which 
is not material in such case to the public.” (Keg w. Watts. 1 Salk. 367 : See 
Tany v. Ashton, 1 Q B.D. 314.) 

So, in a case where the charge was that the defendant, the occupier 
of a house, kept his privy in such a state that the soil penetrated 
into his neighbour’s cellar, the Court pithily said, “ he whose dirt it 
is must keep it that it may not trespass/’ (Tenant v. Goldwin, 1 
Salk. 360; Hodgkinson v. Ennor, 32 L. J.Q B. 231; Fletcher v. 
Rylands, l L.R. Ex. 265 ; 3 L.R H.L. 330 ; Humphries v. Cousins, 2 
C.D.D, 239.) 

. In order to make a person liable for injury to others caused by the 
management of his property, there must either be negligence in its 
management, or such a non-natural use of it, as compels the person 
so using his property to see at all hazards that no loss follows to 
others. In the case of Fletcher v. Rylands (ub. sub.) the latter was 
the ratio decidendi . There, a land-owner had constructed a reservoir 
upon his land, the water from which had escaped through some old 
shafts, of which no one appears to have been awaro, into the plaintiff’s 
mine. It was held that the defendant was liable, on the ground, as 
expressed by Lord Cranworth, that “ if a person brings or accumu- 
lates on his land anything which, if it should escape, may cause 
damage to his neighbour he does so at his peril. If it does escape and 
cause damage he is responsible, however careful he may have been 
and whatever precautions he may have taken to prevent the damage.** 
(3 L.R.H.L. 340.) And so the Lord Chancellor (Cairns) spoke of this 
as being a non-natural use of the land, for the purpose of introducing 
into the close that which in its natural condition was not in or upon 
it. (Ibid. 339.) See too Smiths. Fletcher, 7LB. Ex. 305 ; 9 Ibid. 64 ; 
2 A.P.P. Ca. 781 : West Cumberland Iron & Steel Co. v. Kenyon, 6 
C.H.D. 773; Wilson v. Waddell, 2 A.P.P. Ca. 95; Broder v. Saillard, 2 
O.H.D. 692 . 

In a recent case in Madras, of great importance, it was attempted 
to extend the doctrine of Fletcher v. Rylands to the case of tanks in 
this country, and to hold the proprietor of the tank liable for injury 
caused by its bursting, though from no negligence in the construc- 
tion or repair of the tank. The High Court, however, refused to apply 
the doctrine to such a case, holding that iu India the storing-up ol 
water for agricultural was the natural, proper, and necessary mode oi 
usi ng the la nd and the water which came upon it, and that the land 
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owner was only liable for negligence. (Madras By. Co* v. Zemindar 
of Carvaitnugger, 5 Mad. H.U. 139 ; 6 Ibid. 180 ; Affd. in P.C. 1 L.R. 
LA. 364.) And, so, even in England, subsequently to the case of 
Fletcher v. Rylands, where the defendant being occupant of the upper 
story of a house, the ground-floor of which was occupied by the plain- 
tiffs, and the rainwater from the roof being collected by gutters into 
a box, from which it was discharged into the drains, a rat made a hole 
in the box, from which the water flowed upon aud injured the plain- 
tiff’s goods, it was held that the defendant had dealt with the water 
in the usual way, and not having been guilty of any negligence was 
not liable. (Carstairs v. Taylor, 6 L.R. Ex. 217.) A similar decision 
was given where the property of the tenant on the ground-floor of a 
house was injured by leakage from a water closet /xjoupied by the 
tenant of the second floor. It being found that the owner of the 
water closet did not know of the defect in the water closet and was 
guilty of no negligence, the Court held that he was not liable. (Ross 
v. Fedden, 7 L R Q,B. 661.) 


The doctrine of Fletcher v. Rylands appears also to be limited by a 
further exception, viz., that even where the dangerous element has 
been introduced by the defendant himself, still if its escape arose 


from vis major 
per Blackburn, 


B er tflockburn, J., 1 L.R. ex. approved by Ed. uairns, u. 3 JU. 

I..H.L. 339, and by Ld. Cranworth, Ibid. 340.) This was the ground 
of the decision in Nichols v. Marsland. (10 L.R, Ex. 255 ; Affd. 2 Ex. 


ijjod, he would not be answerable. (See 
x. 280, approved by Ld. Cairns, C. 3 L. 


of the decision in Nichols v. Marsland. (10 L.R, Ex. 255 ; Affd. 2 Ex. 
D. 1.) There the defendant had formed thr ee artificial lakes upon his 
property by damming up a stream which ran through it. In conse- 
quence of a t hunderstorm accompanied by a rainfall of unprecedented 
violence, the embankments were swept away, and the damage com- 
plained of was caused by the stored-up waters rushing out. It was 
found by the jury that there was no negligence in the construction or 
maintenance of the works, and that the rainfall was most excessive. 


The Court distinguished the case from that of Fletcher v. Rylands 
on the ground that “ there the defendant poured the water into the 
plaintiff’s mine. He did not know he was doing so ; but he did it as 
much as though he had poured it into an open channel which led to 
the mine without his knowing it. Here the defendant merely brought 
it into a place where a nother agents let i t loose.” As to vis major, 
the Court said, “ In this case 1 understand the jury to have found 
that all reasonable care had been taken by the defendant, that the 
banks were fit for all events to be anticipated, and the weirs broad 
enough ; that the storm was of such violence as to be properly called 
the act of God, or vis major. No doubt, not the act of Goa or vis 
major in the sense that it was physically impossible to resist it, but 
in the sense that it was practically impossible to do so. Had 
the banks been twice as strong, or if that would not do, ten times, and 
ten times aB high, and the weir ten times as wide, the mischief might 
not have happened. But those are not practical conditions, they* are 
such that to enforce them would prevent the reasonable nse of pro- 
perty in the way most beneficial to the community.” 


It will be observed that this case was very similar to that of the 
Carvaitnugger Zemindary, which however Was not cited either in 
the argument or judgment. 
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Even acts done by others, not upon the defendant’s property,, nor 
wit h his pe rmission, if caused by his use of h is own property, may be 
the 'subject of an indictment. ForTnstance^ a man established upon 
his land a shooting ground for killing pigeons, in consequence of 
which persons collected in the neighbourhood to kill the pigeons 
which escaped from his land, and he was indicted and convicted for 
the nuisances so caused, though there was evidence that be employed 

S ersons to keep these irregular shooters off his grounds. Littledale, 

. said, 

“It has been contended that to render the defendant liable it must be his 
object to create a nuisance, or else that must be the necessary and inevitable 
result of his act. No doubt it was not his object, bat I do not agree with the 
other position; because, if it is the pro bable consequen ce of hiB act he is 
answerable as if it were his aotual object. 

And Taunton, J. said, 

“It iB laid down that all c ommon stages for rope dancer s anil all common 
gaming houses are nuisances in“The eyb of the law, not only because they are 
great temptations to idleness, but because they are apt to draw together great 
numbers of dis orderly per sons, which cannot but be very inconvenient to the 
neighbourhood. Also, IT haB been holden that a common playhouse may be a 
nuisanoe if it draw together such a number of coaches or people as prove gene- 
rally inconvenient to the plaoes adjacent. The present is a very similar case.” 
(Rex. v. Moore, 3 B. & Ad, 184, 188.) 

So in this country nantches, or displays of fireworks upon a man’s 
own premises, might be indiotable on account of the danger or 
obstruction caused by them to passers-by. (Walker v. Brewster, 5 
L.R. Eq. 25.) 

According to civil law, and a fortiori according to criminal law, the 
landlord is not liable, merely because premises in the occupation of a 
tenant are in suclf a state as to amount to a nuisance. Where the 
owner of property was sued for not repairing his fences, whereby 
the plaintiff was damaged, Lord Kenyon, O.J. said, 

“ It is clear that this action cannot bo maintained against the owner of tin 
inheritance when it U in the possession of another person. It iB so notoriously 
the duty of the aotual occupier to repair the fences, and so little the duty of 
the landlord, that without any agreement to that effect the landlord may 
maintain an action against his tenant for not doing so, upon tho ground of the 
injury done to the inheritance. And deplorable indeed would be the situation 
of landlords if they wore liable to be harrassed with actions for the culpable neglect 
of their tenants.’* (Oheetham v. Hampson, 4 T.R. 218,) 

And, so, it was held where the action against the owner, who was 
not the occupier of the house, was for allowing sewers to remain 
undrained so as to be unhealthy. (Russell v. Shenton, 3 Q.B. 449.) 

On the other hand, a person who has created a nuisance upon his 
property while in his possession cannot free himself from liability 
merely by leasi ng it ont to another. As, for instance, if a man were to 
demise a house wniob was in a rninous and falling state, or which had 
any other dangerous. or unwholesome nuisance upon it. R. v. Pedly, 
1 Ad. &E. 822; Todd v. Plight, 30 L.J.O.P. 21; 9 O.B.N.S. 377; 
Draper v. Sperring, 30 L.J.M.O. 335 ; 10 C.B.N.S. 118 ; Nelson v, 
Liverpool Brewery Co., 2 C.P.D. 311.) Here, the continually recur- 
ring evil is the result of the acts done or allowed during possession, 
ana whose continuance is sanctioned by letting out the premises on 
which they are, and, therefore, they will be properly punishable. 
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And so it is at civil Jaw, where the landlord receives back into his 
possession property upon which a nuisance has been created during 
the tenancy, and then lets it out again with the nuisance upon it. 
(Ibid.) For the person who receives a profit from the use isanBwer- 
able for the nuisance. (1 Ad. & E. 827.) 

But under the Code, inasmuch as the landlord had not himself 
caused the obstruction by doing any act, his liability would turn 
upon the question whether he had, while the property was again in 
his possession, om itted such prope r precautions as he was bound to 
take to prevent the continuance of the nuisance. This would be a 
question of fact, depending on his own personal knowledge of the 
existejicfi.jQf-Jiho^uisance, upon the length of ti^ie the property 
remained in his possession, and upon the absence of any proper steps 
to secure its i emoval. If lie leased the property out again, not know- 
ing of the existence of anything injurious, or with due stipulations 
that the tenant should remedy it, I do not think he would be indict- 
able. (Pretty v. Bickmore, 8 L.R.C.P. 401 ; Gwinnell v. Gamer, 10 
L.R.C.P. G58.) 

And it has been hold, that a landlord who continued a tenancy from 
year to year was answerable for a nuisance which had been created 
since the commencement of tho tenancy, and of which he had no 
knowledge, because cacli year that the tenancy was continued was 
a new letting. (Gandy v. ,J ubber, 33 L J Q.B. 151.) But such a case 
would clearly not be within the Penal Code, as it could not be said 
that the property with the nuisance upon it had ever been in his 
possession or under his charge. 

A different question would arise where the party who created or 
permitted the nuisance s old th e property instead ot leasing it. Here, 
according to English civil law, his liability would ccasc, and that of 
the purchaser be substituted. The latter position was expressly laid 
down by Littledale, J. in one of the cases cited above, (1 Ad. & E. 
827) where he says, 

“ If a nuisance be ore&ted and a man purchases the premises with the nuisance 
upon them, though theie be a demise for a term at the time of the purchase, so 
that the purchaser ha^no opportunity of removing the nuisance yet by pur- 
chasing t he reversion he makes himself liable for the nuisance.” 

The former position seems also to follow from the principle on 
which the responsibility of the landlord is rested, viz., “that the 
recemfcjofjcfint is an upholding and continuing of the nuisance/’ (1 Ad. 
& E. 826.) It necessarily follows that one who has parted with all 
interest in and power over the land must cease to be answerable in 
respect of it. I conceive that in such a case the purchaser would 
n ot be crim inally liable under s. 283. It is clear that the purchaser 
of property out on lease has it not either “ in his possession nor under 
his charge,” and the danger, &c., certainly does not arise from his 
“ doing any act or omitting to take order with the property” over 
which he has no control. As regards the seller, the case supposes 
that the danger, Ac., has arisen from acts done or omitted by him while 
the property was in his possession. If so, he would remain liable 
under the Code. Of course, as his possession became more remote in 
point of time, the difficulty of tracingany danger, injury, or obstruction 
to his immediate act or omission would become greater and greater. 
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Again, there may arise many questions as to who is the person in 
whose possession' or under whose charge the property is or was at 
the time of the wrongful a ct. I imagine that these words describe 
what is generally known as the occupant of premises. Where the 
owner keeps the property in his own hands he will be the occupant : 
where he puts in a tenant, the latter will be the occupant, and the 
occupation of servants or age nts will in either case be the occupation 
of the principal (Rich v. Basterfield, 4 C.B. 783.) So, even a land- 
lord may, under temporary circumstances, be in possession of 
premises which are leased out, as, for instance, if they are given up 
to him for the purpose of executing repairs. (Leslie v. Pounds, 4 
Taunt. 649.) ~ 

But although the possession of the servant or agent will be the 
possession of the master, the acts or omissions must be the personal 
acts or omissions of the occupant himself. In one case the captain 
and pilot of a steamer — that is, the persons in whose possession and 
charge it was — were indicted for running down a smack, and it ap- 
peared that when the steamer started there was a man forward in 
the forecastle to keep a look out, that the accident happened at night, 
when the captain and pilot were on the bridge between the paddle 
boxes, and that no person waB forward on the look out at the time. 
Park, J. said, 

“ Then the captain is not responsible in felony. It is the fault of the person 
who ought to he there, and who may have disobeyed orders. In a criminal caBe 
every man is report ai^le for his own act ; there must be some personal act. 
These persons may be civilly responsible.” 

At the conclusion of the case a juryman asked, “Is the captain 
bound to have a pqgpon on the look out P” 

Alderson, B. answered, 

“ Civilly he is. but not criminally.” (1 Russ. 873. See too Daniel v. Metre- 
poUtan Railway Co., 3 L.R.C.P. 210, 519.) 

This last answer must be taken with a little explanation, or it may 
be misunderstood. The captain of a ship is bound to take the usual 
precautions to have a person on the look out. If the captain of a 
Bteamer were to go quietly to sleep, knowing perfectly that there 
was no watoh on deck and that there would be no watch, he would be 
o riminallv liable , for this would be a direct act of personal misconduct. 
What the judgment meant was, that if he had reason to believe that 
the proper precautions were being taken he would not be answerable 
if those precautions were in fact neglected without his knowledge. 
(Dickenson v. Fletcher, 9 L.R.C.P. 1 ace.) 

Again, who may be said to be " i n charge ” of property P I con- 
ceive, only the person whose duty it is, in conseqtlenoe of that 
position, to do or refrain from the particular act which is the ground 
of complaint. If I put a servant in charge of my house during my 
absence he will be answerable if he lets off rockets out of the windows, 
so as to frighten the horses of passers-by. But he will oertamly not 
be answerable for o missions to repair , which he has neither power 
nor authority to do. * 


30 
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Again, can a person be said to be in charge of property, because he 
has a p articular duty cast upon him in respect of it? For instance, 
a landlord who is bound to make all repairs in a house P Municipal 
Commissioners whose duty it is to keep the roads in order P Civilly, 
the l andlord and the Commissioner s would certainly be liable to any 
one who was injured by their neglect. (Rogers v. Payne, 2 H. Bl. 350 ; 
Mersey Docks v. Gib bs, 1 L.R.H.L. 93.) Criminally, I think, the 
landlord would /not) be liable, but that the Commissioners would. 
Upon the latter point, however, I advance my opinion with very 
great diffidence. 

I think a landlord would not be liable merely upon his agreement 
with the tenant. The c jvjl actio n rests upon the bfeaoh of his duty, 
and upon the ground that if the party injured were compelled to sue 
the tenant, the latter would have his action against the landlord, 
which would tend to the multiplioation of suits. (Per Heath, J. 
2 H. Bl. 251.) The statutory liability is limited to those who have 
possession or charge of the property, both of which words seem to 
me to involve the idea of custody, and not to refer merely to the 
power or duty of doing acts. 

As regards Municipal Commissioners, however, Act XVI of 1856, 
s. 5, expressly enacts that all public streets and roads, and their 
materials, “ shall be vested in and belong to the Commissioners.” 
Then as regards the duty cast upon them. s. 9 provides that they 
u &hall, so far as the public funds at their disposal will admit, from 
time to time cause the public streets and roads to be maintained and 

repaired ; and may also make and keep in repair any foot- ways.” 

{See Madras Act I A of 1867, ss. 100, 107.) Here, then, we have the 
roads made the property of the Commissiouers^and an imperative 
duty, to the extent of their funds, cast upon them of repairing the 
highways. Now, according to English law, a similar duty of repair 
was cast upon the i nhabita nts of the parish, and for breach of this 
duty an indictment would lie. No doubt it was also held that no 
indictment would lie against Turnpike Trustees for neglect of the 
roads, but those decisions rested upon the principle that the parties 
properly liable were the inhabitants of the parish, who were at once 
the owners of the road and bound at law to repair it. (R. v. Nether- 
thong, 2B.& Aid. 179 ; Reg. v. Oxford and Witney, 12 Ad. & E. 427.) 
It appears to me, then, that under Act XIV of 1856 the Municipal 
Commissioners are placed in the same position as the inhabitants 
of an English parish were at common law, except that their obliga- 
tions terminate wi th their fund s. It would follow, then, that under 
s. 283 they could be indicted tor injury resulting from their own acts 
or omissions, provided, in the latter case, they were shown to have 
funds at their disposal. But if the nuisance complained of arose, not 
from any wrongful act or omission of their own, but from the wrong- 
ful act or omission of some person employed by them and of which 
they had no actual cognizance, they would be liable to action 
(Mersey Docks v. Gibbs, 1 L.R.H.L. 93 ; Coe v. Wise, 1 L.R.Q.B.~V11 ; 
Foreman v. Canterbury, 6 Ibid. 214; Winch v. Conservators of 
Thames, 9 L.R.C.P. 378) and, apparently, also to indictment, if the 
nuisance were caused by the aots of persons employed by them to do 
the particular thing, in the doing of which the nuisance arose. (Hdg. v. 
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Stephens, 1 L.R.Q.B. 702.) But I do not think they could be indicted 
for injuries arising from the wrongful omissions of their servants, 
unless traceable to their own\p e rson al neglect. ] 

It is certainly to be regretted that neither the framers of the Code 
nor the Law Commissioners should have noticed, either in their 
illustrations or reports, any of the very important questions to which 
the sections in this chapter give rise. 

Under all these sections it will probably be held, in conformity 
with the principles of civil law, that much greater caution will be 
required in reference to the general public than will be called for in 
regard to a m an*j own servan ts who are employed iu any occupation 
of danger. Their employment iB voluntary, and, from its very natnre, 
gives them full notice of all the perils to which they are exposed, 
and of the precautions by which those perils may be avoided. 
Accordingly, where a workman was killed while using a machine 
for raising weights, the evidence being that another and Hafer mode 
of raising weights, was usual and had been discarded by orders of 
the defendant, it was held that the latter was not liable. Pollock, 
C.B. said, “ A servant cannot continue to use a machine be knows to 
be dangerous at the risk of his employer.” (Dynen v. Leach, 26 
L.J. Ex. 221.) But it would be otherwise if the master had directly 
conduced to the injury of his servant by any act of personal neglect. 
As, for instance, where the master was a miner and the workman 
had pointed out that a stone overhanging the works was dangerous, 
and likely to fall, and it did fall soon after and killed him. And, so, 
in another case, where a miner was killed by the fall of a stone upon 
him while he was being drawn up through the shaft of the mine. 
There, it was foum^that the stone fell “ by reason of the shaft being 
in an unsafe state from causes for which the master, the defendant, 
was responsible.” (Cited, 26 L.J. Ex. 222; Mellors v . Shaw, 30 L.J. 
Q.B. 333 ; 1 B & S. 437 ; Holmes v. Clurke, 31 L J. Ex. 356 ; Watling v. 
Oastler, 6 L.R. Ex. 73 ; Britton v. G. W. Cotton Co., 7 Ibid. 130.) 


So, persons engaged in a Gunpowder manufactory, in a Chemist’s 
laboratory, or in a Druggist’s shop are expected to know the dan- 
gerous character of the articles with which they are surrounded, and 
to take the proper precaution agaiust them. But if similar com- 
modities were left about in places open to servants, strangers, and 
the public generally, a much greater degree of precaution would bo 
necessary, m guarding against danger and in giving notice to those 
who might expose themselves to risk. 

By fs 3361 any rash or negligent act by which life or safety is 
endangered is punishable. 


284 . Whoever does, with any p oisonous sub - 
s tance , any act in a manner so rash or 
negligent as to endanger human life, 

to any poisonous or to be likely to cause hurt or injury 
Bubstanoe.^" ■ ■ ,, J i • i 

to any other person, or knowingly oi 
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negligently opaitsto take such order with any poi- 
sonous substance in his possession as is sufficient to 
guard against any p robable dange r to human life 
from such poisonous substance, shall be punished 
with imprisonment of either description for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 

285* Whoever does, with fire or any com- 
b ustible matte r, any act r so rashly or 
dcw^^ith 1 respect negligently as to endanger human life, 
biia^ie r maiff a or be bkely to cause hurt or injury 
t— ' ' to any other person, or knowingly 
or negligently omits to take such order with any 
fire or any combustible matter in his possession as 
is sufficient to guard against any probable danger 
to human life from such fire or combustible matter, 
shall be punished with imprisonment of either 
description for a term which may extend to six 
months, or with fine which may extend to one 
thousand Rupees, or with both. 


It has been held upon this section that the words “ injury to any 
person include injury to his property as well as to his person. 
(5 Bomb. C.C. 67.) * * 

See note to s. 277, ante p. 222. 

286. Whoever does, with any ex plosive su b- 
stance, any act so rashly or~ negli- 
duot^wpS gently as to endanger human life, or 
be likely to cause hurt or injury 
« — .I ’ to any other person, or knowingly 

or negligently omits to take such order with any 
explosive substance in his possession as is sufficient 
to guard against any probable danger to human 
life from that substance, shall be punished with 
imprisonment of either description for a term 
which may extend to six months, or with fine 
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which may extend to one thousand Rupees, *or 
with both. 

See note to s. 277, ante p. 222. 

287- Whoever does, with any machinery , any 
act so rashly or’ negligently as to 
endanger human life, or to be likely 
to any maohinery to cause hurt or injury to any other 
or *u n S°e r 8 th e person, or knowingly or negligently 
offender. ° f the * om i ts to take such order with any 
machinery in his pos session or under 
his care as is sufficient to guard against any pro- 
bable danger to human life from such machinery, 
shall be punished with imprisonment of either 
description for a term which may extend to six 
months, or with fine which may extend to one 
thousand Rupees, or with both. 

t 

See as to unfenced machinery, Indermaur v. Dames, 2 L.R.C.P. 
311 ; Britton v. G. W. Cotton Co., 7 L.R. Ex. 130. 

288. Whoever, in pulli ng do wn or repairing any 

building, knowingly or negligently 
re^t^pumng omits to take such order with that 
bSii^ftgJ?^ iDg biding as is sufficient to guard 
against any probable danger to 
hurpjjm li fe from the fjaH of that building, or of any 
part thereof, shall be punished with imprisonment 
of either description for a term which may extend 
to six months, or with fine which may extend to 
one thousand Rupees, or with both. 

289. Whoever knowingly or negligently omits 

to take such order with any animal 

Negligence with ... . ■ /# » — -v ” 

respect to any m his possession as is sumcient to 
guard against any probable danger 
to human' life, or a ny probab le danger of grievous 
hqrti from such anirnal, shall be punished with 
imprisonment of either description for a term 
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which may extend to six months, or with fine 
which may extend to one thousand Rupees, or 
with both. 

See note to s. 277, ante p. 222. 

The principal point to be considered under this section will be the 
knowledg e that the defendant had of the dang erous proper ties of the 
animal. Where the very nature of the animal gives mm warning 
his kn owledge will be ass umed, as, for instance, if a person were to 
choose to .make a pet of a tiger or a bear. Otherwise, express know- 
ledge will have to be shown, in order to involve the necessity of 
unusual caution. Where injury is done by a horse, & bull, or a do g, 
and it is not shown that the animal was p eculiar ly vicious, or that 
his vice was known to his master, no indictment could be maintained 
unless he had neglected the ordinary precautions employed by every 
one who uses such animals. (Hammack v. White, 31 L.J.C.P. 129 ; 
11 C.B.N.S. 588; Cox v. Burbidge, 13 O.B.N.S. 430 ; 32 L.J.C.P. 89; 

4 R.J. & P. 359; 3 Mad. H.C. Appx. 33.) But if the animal had 
evinced a sa vage disposition , to the knowledge of the owner, it would . 
not be necessary to shew' that he had aotually injured any one. 
(Worth v. Gilling, 2 L.R.C.P. 1.) And if the owner appoints a servant i 
to take care of an animal, all facts showing its c haracte r which are 
known to the servant are, in view of the law, known to the master, 
so as to make him answerable for their consequences. (Baldwin v. 
Casella, 7 L.R. Ex. 325.) And although notice of its vicious habits 
will not necessarily and as a matter of law be sufficient, if given to 
any servant, still if such notice is given to one who is entrusted, even 
occasionally only, with the conduct of the defendant’s business, with 
the intention that it should come to the knowledge of the defendant, 
it is for the jury to say whether or not it amounts to notice to him. 
It will be for them to say, whether the persons who received actual 
notice stood in such a relation to the defendant that it was their duty 
to communicate the notice to him, and whether in fact they did so 
communicate it. (Applebee v. Percy, 9 L.R.C.P. 647, 658.) 

Where the animal is known to be mi schie vous, the rule of c ; vil law 
Beems to be to infer negligence absolutely,’ from the mere fact that 
an injury has followed. Where the injury arose from a savage 
monkey, Lord Denman laid down the law as follows : 

“The conclusion to be drawn from an examination of all the authorities 
appears to be this, that a person keeping a mischievous animal, with knowledge 
of its propensities, is bound to keep it secure at his veril , and that if it does 
mischief, negligence is piesumed, without express averment. The negligence 
is in keeping Buch an animal after notice.” (May v. Burdctt, 9 Q.B. 112. 
See 1 L.R. Ex. 281.) 

It is probable, however, that the interpretation of this section 
would be stricter, as is always the case where the doctrine of con- 
structive negligence is applied to criminal law, and that if every proper 
and reasonable precaution had been taken no c riminal indictm ent 
would lie, even though the animal finally escaped and did damage. A 
good deal would also turn upon the la wfuln ess of the object for which 
the creature was kept. Even if it were legal negligence in a private 
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person to keep a tiger for his own amusement, the same doctrine would 
not be applied to a keeper of a Government menagerie. If it were, 
Buch an institution would become Impossible. Again, it would be a 
different thing if it could be shown that the animal was justifiably 
kept for purposes of self-defen ce. Accordingly, where a man got into 
the garden of another by night and was there injured by a dog, and it 
appeared that the dog was kept for the protection of the garden, and 
was tied up all day, but was let loose at night, Lord Kenyon said, 

“That every man had a right to keep a dog f or the protection of his garden 
or house : that the injury which this action was calculated to redresB was, j 
where an animal known to be mischievous was suffered to go at large, and the * 
injury theiefore arose from the fault of the owner in not securing Buoh animal , 
so as not to endanger or injure the public : that here the animal had been 
properly let loose, ’and the injury had arisen from the plaintiff’s own fault ' 
in incautiously going into the defendant’s garden after it had been Bhut up.” ** 
(Brock v. Copeland, 1 Esp 203 ) 

On the other hand, where a commoner turned out on a common, 
across which there where public footpaths, a horse which he'knew to 
be vioi ons and dangero us and it kicked and killed a child, it was 
held that he was c fimmallv liable, though the child had strayed on 
to the common a little way off the path. And the majority of the 
Judges seemed to be of opinion that the result would have been the 
same, though the child had strayed a considerable distance from the 
path. (Reg. v. Dant, 34 L.J.M.C. 119; L. & C. 567.) Under s. 289 
the question would be merely one of fact ; was the danger which 
followed one which was rendered probable by letting loose such an 
animal in such a place P - — 

The defendant is only bound to guard against p robable dan ger, 
that is, such danger as may be calculated to arise from the nature 
of the beast itself. But I conoeive that no indictment would lie if an 
injury arose to any one from his own obstinate and foolhardy con- 
duct in venturing too near it, with f ull kn owledge of its qualities. 
And even in civil cases, Lord Denman said, that if the injury was 
solely occasioned by the wilfulness of the plaintiff after warning, that 
might be a ground of defence. (9 Q.B. 113.) 

Here also, as I have remarked before, a greater degree of precaution 
will be necessary in dealing with the general public than will be re- 
quired in the case of servants, who take the risk with full know ledge 
of it. A livery stable-keeper who knowingly sent a vicious untrained 
horse to a customer to ride without informing him of its qualities, 
would bo liable under this section. But he would not be so if he 
merely put a rough-rider upon the horse's back to break him in, 
though in fact the man were thrown and killed. 

290 . Whoever commits a public nuisance in any 
case not otherwise punishable by this 
pubSo nuSinoe!° r Code, shall be punished with fine which 
may extend to two hundred Rupees. , 

See note to a. 277, ante p. 222. The fact that a prostitute visits 
a d&k bungalow, after being warned by the person in charge not to 
do so, is not indiotable under this section, when she was not Bhown 
to have annoyed any one, or committed any impropriety, beyond 
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what was involved in her attending upon a traveller at his request. 
(2 N.J7.P. 349.) 

291. Whoever repeats or continues a public 
nuisance, having been enjoined by 
nuL^oe 'after hf- any public servant w ho has lawfu l 
continue. *° di8 ‘ authority Jb o issue such injunction not 
to repeat or continue such nuisance, 
shall be punished with simple imprisonment for a 
term which may extend to six months, or with fine, 
or with both. ** 

See Or. ss. 518, 521, ante p. 156, 157. 

292- Whoever sells or distributes, imports or 
prints for sale or hire, or wilfully 
obic^ e bo?kfl. ° f exhibits to public view, any obscene 
book, pamphlet, paper, drawing, paint- 
ing, representation, or figure, or a ttempts or offe rs 
so to do, shall be punished with imprisonment of 
either description for a term which may extend to 
three months, or with fine, or with both. 

Exception . — This section does not extend to any 
representation sculptured, engraved, painted, or 
otherwise represented, on or in any temple, or on 
any car used for the conveyance of idols, or kept or 
used for any religious purpose. 

See as to this section and ss. 293 & 294, note to s. 277, ante p. 222. 

The word “ obscene” is one of considerable ambiguity. In one 
sense, Iliram Power’s Statue of the Greek Slave, Ruben’B Picture of 
the Judgment of Paris, and the works of Martial or Catullus, must 
be oonsidered as obscene, that is, as capable of exciting sensual 
feelings. But it could not be endured that a shopkeeper should be 
prosecuted for selling the works just mentioned. I conceive that 
the word must be limited to those productions whose p rimary an d 
p alpable result is to excite to lust . Whatever may have been the 
original object of each writers as Martial or Catullus in their 
amatory odes, in the present day they are bought and read as monu- 
ments of a classical age. Nor can there be any greater indelicacy 
than the delicacy of those who profess to find impropriety in some 
of the noblest works of painting and soulpture that have descended 
to our times. But, however diffioult it may be to draw the line in 
words, the distinction between the two cases will generally be bold 
enough. In the language of Cockburn, C.J., “ the test of obscenity 
is this, whether the tenaenoy of the matter oharged as obscenity is 
to deprave and corrupt those whose minds are open to such immoral 



OBSCENE BOOKS OR SONGS. 


241 


influences, and into whose hands a publication of the sort may fun.” 
Therefore, where a person was indicted for selling a book called 
“ The Confessional Unmasked,” shewing the depravity of the Romish 
Priesthood, the iniquity of the confessional, and the questions put to 
females in confession, and it was found that half of the book was 
grossly obscene, but that the defendant sold it not for gain, nor for 
the purpose of prejudicing good morals, but for tbe purpose of 
exposing what he considered to be the errors of theChurcn of Rome, 
a conviction was supported . T he Court held that the immediate 
motive of the defendant was friofl the question. If, in fact, the work 
was one of which it was certain “that it would suggest to the minds 
of the young of either sex, or even to persons of more advanced 
years, thoughts gf a most impure and libidinous character,” then its 
sale was a criminal offence, and it was i mmaterial that the defendant 
had in view an ulterior object which was innocent or even laudable. 
The law assumed that he contemplated those results which would 
n aturall y flow from the perusal of the treatise. (Reg. v. Hicklin, 
3X.R.Q B. 360, 371.) A nd it makes no di fference that the obscene 
matter is contained in auf accurate accountfo f a judicial proceeding. 
(Steele v. Brannan, 7 L.R.C.P. 261.) 


293 . Whoever has in his possession any such 
obscene book or other thing as is men- 
tioned in the last preceding section 
for the purpose of sale, distribution, or 
public exhibition, shall be punished 
with imprisonment of either description for a term 
which may extend to three months, or with fine, or 
with both. 


Having in pos- 
session obscene 
books for sale or 
exhibition. 


294 - Whoever sings, recites, or utters in or neai 

^ any public place any obscene song. 

ballad, or words to the an noyance o i 
others, shall be punished with imprisonment of eithei 
description for a term which may extend to thre€ 
months, or with fine, or with both. 

The words of this seotion, which make it necessary that the plac< 
Bhould be publi c, and that the act should be to the annoyance of others 
seems to point to Buch open obscenity as would have been a nuisanoi 
at common law. 

“It seems an established prinoiple, that whatever openly outrages deoeno; 
and is injurious to public morals, is a misdemeanor at common law.” (2 Camp 
90 n.) 

According to English law, such an act, even if committed in 
place of public resort, was not indictable if only one person coul 

31 
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have been annoyed by it. (Arob. 792.) But though the plural word 
* others' is used in this seotion it inoludes the singular number 
under s. 9, unless the oontrary appears from the oontext. There 
certainly is no reason why a person who bawled out an indecent 
song in a railway carriage, to the annoyance of a sin gle lady , should 
not be punished for it. 

'An omnibus is a public place for this purpose, and so, of course, 
would a railway train be (Arch. 792), or any other plaoe where a 
great number of persons might be affected by the criminal act. 
(Beg. v . Thallman, 33 L.J.M.C. 59 ; L. & G. 326.) Or a public 
urinal. (Keg. v. Harris, 1 L.R.C.C. 282.) 

“In considering whether a particular looality is a public place or not the 
Courts look at it in respect to the ma nner in whioh it was used at the time of 
the alleged offence. Thus, if a village storehouse to which people resort for the , 
purchase of goods, or a shop in which medicines are sold, is locked up at night, 
it then oeases to be a public place, though it was such during the day And the 
general principle seems to be, that the plaoe must be one to which people are at 
the time privileged to resort without an invitation. On the other hand, any i 
place may be made public by a temporary assemblage ; and the exclusion of a 
lew persons is not alone sufficient to prevent its being such.” (1 Bishop, s. 315.) 

A charge under a. 292 or 294 should be specific as to the words or 
representations alleged to be obscene, and the conviction should 
express by what he finds to have been exhibited, or uttered, so that 
the legality of the conviction may be open to e xamin ation on appeal. 

294A. Whoever keeps any office or place for the 
purpose of drawing any lottery not 
tery -office. 11 8 authorize d by Government, shall TnT 

punished with imprisonment of either 
description for a term which may extend to six 
months, or with fine, or with both. 

And whoever publishes any p ropo sal to pay any 
sum, or to deliver any goods, or to do or forbear 
doing anything for the benefit of any person, on any 
event or contingency relative or applicable to the 
drawing of any ticket, lot, number or figure in any 
such lottery, shall be punished with fine which may 
extend to one thousand Rupees. (Act XXVII of 
1870, s. 10.) 

See Act XXVII of 1870, s. 13, ante p. 116. 

“ No charge of an offence punishable under s. 294A, shall be entertained 
by any Court unless the prosecution be instituted by order of, or under autho- 
rity from, the Local Government.” (Act XXVII of 1870, s. 14 ; Aot X of 1875, 
s. 131.) 
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CHAPTER XV. 

OF OFFENCES RELATING TO RELIGION. 

295- Whoever des troys, damages, or defil es any 

_ , . , place of worship, or any obTect held 

filing a place of sacred by any class of persons, with 
teat to^inTuU tha the iujgjjtiou of thereby insulting the 
ci»M° u ° f “ y re ^Si° n °f any class of persons, or 
* with the knowledge that any class 
0 / persons is likely to consider such destruction, 
damage, or defilement as an insult to their religion, 
shall be punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both. 

296- Whoever voluntarily ca uses disturb ance to 

any assembly lawfully engaged in the 
ligkJuaMsembiy?* performance of religious worship or 
religious ceremonies, shall be punished 
with imprisonment of either description for a term 
which may extend to one year, or with fine, or with 
both. 

297. Whoever, with intention of w oun di ng the 
feeling s^of any person, or of i nsulting 
bunaTpSf&r t he relig ion of any person, or with the 
knowledge that the feelings of any 
person are likely to be wounded, or that the religion 
of any person is likely to be insulted thereby, com- 
mits any t respass in any place of worship or on any 
pla ce of sepultu re, or any place set apart for the 
performance of fun eral r ites, or as a depository for 
the remains of the dead, or offers any indignity to 
any human corpse, or causes disturbance to any 
persons assembled for the performance of funeral 
ceremonies, shall be punished with imprisonment of 
either description for a term which may extend to 
one year, or with fine, or with both. 
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298 . Whoever, with the delib erate inte ntion of 
uttering word*, wounding the religious feelings of any 
&o„ with 8 deiibe- person, utters any word or makes any 
wwnd^the* rei° s ound in the hearing of that person, 
anyperaon” 88 o£ or ma ^ es an y gesture i n the sight of 
that person, or places any object in 
the sight of that person, shall be punished with 
imprisonment of either description for a term which 
may extend to one year, or with fine, o^ with both. 

These sections are o£ so dangerous a character, that it is most 
necessary to bear in mind the general exceptions contained in bs. 76-80. : 
It is clear that a missionary or teacher, bond fide pursuing fils 
calling, could not be i ndicted fo r any offence he might give to others, 
nor, of course, could a Magistrate, who felt it to be his duty to pre- 
vent or interrupt a religious procession. Nor a Municipal Commis- 
sioner or Engineer who dug up a burial ground, or threw down a 
temple, in the performance of some public work. Nor a person who 
did such an act upon ground which was lawfully his own, whatever 
might be the offence given thereby. 


The original framers of the Code say in reference to s. 298, (p. 48.) 

“In framing this clause we had two objects in view : we wish to allow all fair 
latitude to religio us discussio n, and at the same time to prevent the professors 
of any religion from offering, under the pretext of such discussion, i ntention al J 
i nsults to what is held sacred by others. We do not conceive that any person 
can be justified in wounding with deliberate intention the religious feelings of 
his neighbours by words, gesture or exhibitions. A warm expression dropped 
in the heat of controversy, or an argument urged by a person not for the pur- 
pose of insulting and annoying the professors of a different creed, but in good 
faith for the purpose of vindicating his own, will not fall under the definition 
contained in this clause." 


Notwithstanding this explanation the complaints against this 
section were numerous, not only from the Missionarie s, but from the 
Company’s Judges, one of whom, Mr. Giberne, Judge of the Bombay 
Sudder Court, says, “ this clause might, ] think, be excluded, for it ' 
almost amounts to a prohibition of preaching the Gospel/’ In com- - 
menting upon these criticisms the Commissioners quote the above 
passage, and go on to say — 

“We understand these instances to be mentioned as indicative of the 
strictness with whioh the definition is to be construed, so as not to make a 
person criminally liable for words, &c., wounding the religious feelings of 
another, unless a d ^iberate intention so to wound his feelings be unequivo- 
cally manifested, as it would be by mere railing and abuse, and by offensive 
attacks upon his religion, under the pretext of disoussion, without any argu- 
ment which an impartial arbiter could possibly believe to have been addressed 
to him in good faith merely for the purpose of convincing him of the truth. 
It is here to be observed, that it is not the i mpressio n of the offended patty 
that 1 b to be admitted to deoide whether the words uttered deserve to be 
considered as insulting, and whether they were uttered with the de libera te 
intention of insulting ; these are points to be determined upon cool and cairn 
consideration of the circumstances by the Judge. The intention to wound 
must be deliberate, that is, not conceived on the sudden in the course of 
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disoussiou, but premeditated. It must appear, not only that the party, being 
engaged in a discussion with another on the subject of the religion professed by 
that other, in the course of the argument consciously used words likely to 
wound his religious feelings, but that he entered into the discussion with deliber- 
P u JT?ose of so offending him. In other places in the Code, a party is held 
‘guilty if he causes a certain effect, the causing of which is an offenoe, int end ing 
to cause that effect, or knowing that his act was likely to cause it. Here, there is 
a marked difference ; although the party uttering offensive words might be 
conscious at the moment of uttering them that they were likely to wouDd the 
feelings of his audience, yet if it were apparent he uttered them on the spur of 
the occasion, in good faith, simply to f arther his argument — that he did not 
take advantage of the oocasiou to utter them in pursuance of deliberate 
purpose to offend— he would not, we think, be liable to oouviction under 
s. 298. If, however, a party were to force himself upon the attention of 
another, addressing to him, an involuntary hearer, an i nsulting itivantivA 
against his religion, he would, we conceive, fall under the definitioS; tor the 
reasonable inference from his conduct would be, that he had a deliberate 
intention of wounding the religious feelings of his hearer.” (Second Reoorf. 
1847, s. 262.) * * 


I have thought it important to give the above extracts at consider- 
able length, as showing what was really meant by those to whom we 
are indebted for this clause. At the same time I cannot but feel 
most apprehensive of the effect of a section which requires so much 
explanation, and is susceptible of so many refined distinctions. 


CHAPTER XVI. 

OF OFFENCES AI^CXIND-THE 
HUMAN BODY. 

OF OFFENCES AFFECTING LIFE. 

299* Whoever causes ^eath by doing an act 
with the i ntention of causing death, 
cide UlpaWe homi ’ or (with the intention of causing such 
bodily in j urjT" as ^ s) 

death, or with The knowledge that he is uEST __ 
such act to cause 5eath 4 commits the offence of 
culpable homicide. 


Illustrations. 

(a) A lays sticks and turf over a pit with the ( intention) of there- 
by causing death, or with the knowledge that death is likely to be 
thereby oaused. Z, believing the ground to be firm, treads on it. 
falls in, and is killed. A has committed the offence of culpable 
homicide. 
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(b) A knows Z to be behind a bash. B does not know it. A, in- 
tending to oaase, or knowing it to be likely to oause Z’s death, in- 
duces B to fire at the bush. B fires and kills Z. Here B may be 
guilty of no offence : but A has committed the offence ; of culpable 
homicide. 

(c) A, by shooting at a fowl with intent to kill and steal it, kills 
B, who is behind a bush ; A not knowing that he was there. Here, 
although A was doing an unlawful act, he was not guilty of culpable 
homicide, as he did not intend to kill B, or to cause death by doing 
an act that he knew was likely to cause death. 

To constitute the offence of culpable homicide, not only must the 
act of the offender have caused death, but it musfrhave been done 
with the intention that death should be caused, or the knowledge 
that death was likely to be caused by the act. 

Intention must not be confounded with msh. Suppose a man dis- 
charges a pistol at another. He may feither \wish) to kill him, as, for 
instance if the person aimed at is his enemy ; or he may intend to 
kill him, but wish that his death could be avoided, as a criminal 
firing at a policeman to avoid arrest ; or he may intend to wound him, 
knowing that the wound may be fatal, but neither wishing nor 
intending that it should be so ; or he may simply fire at him, as a 
man often did in a duel, neither wishing nor intending either to kill 
or wound, but merely aiming in the direction cT Cis opponent, and 
taking his chance of any consequences that may follow. If in any 
one of these instances death ensued the act would be culpable homi- 
cide, unless legally justifiable. 

Upon a charge of culpable homicide, whether amounting to murder 
or not, it is for the prosecution to establish the i ntention or know - 
ledge w hich the law requires to make up the offence. (1 R.C.C. 
U.K. 5.) Where these are not established, or where they are 
negatived, the prosecution must fail. (5 R.J\ & P. 217.) It is not, 
however, to be supposed that c ^irect evidenoe of the prisoner’s mental 
condition is necessary. The circumstances which prove the act will 
in general prove the k nowledge or intention. It is a fair presump- 
tion that every man knows the provable result of the act which he 
does, and if he knows the result then it is an equally fair inference 
that harintends it ; i.e., that in doing the act he contemplates that it 
will l^d to that particular result. (1 R C.0.C.R. 9.) Sometimes 
this presumption is so violent that it can only be rebutted by estab- 
lishing special ignorance on the part of the defendant. For 
instance, if a savage, who hod never seen fire arms, were to dis- 
charge a gun at another, no inference could be drawn that he intended 
to kill. In the case of an ordinary person the inference would be 
irresistible. Sometimes the presumption is so weak that it can only 
arise by showing special knowledge. If a physician were to cane a 
patient who had heart disease, it might probably be assumed that he 
knew his act was likely to cause death. In the case of an ordinary 
person the contrary presumption would be the fair one. 

Cases in which death is caused while the person is doing an unlaw- 
ful act, or a lawful act in a negligent or improper way, are always 
treated by the English law as manslaughter. They will be culpable 
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homicide under the Penal Code if the death was intended, or might 
fairly have been foreseen. For instance, if a pointsman were to go to 
sleep at his post when a train was known to be on its way to the place 
and a death ensued, this would be ma nslaug hter, and culpable homicide 
too. But if he left bis post for a short interval, in violation of express 
g eneral flrd e r s. at a time when no train ought to have been on its 
way, ana during his absence a train whioh no one could have antici- 
pated arrived, and a fatal accident took place, this would certainly 
be manslaughter by English law. But if the jury were of opinion, 
as they probably would be, that he could (no^ have known that his 
absence was likely to cause death or any accident, it would not be 
culpable homicide, though it would be punishable under ss. 336-338, 
304A, according^) the injurious results, if any, which followed from 
it. So, if a man unlawfully struck another a blow which, under 
ordinary circumstances, would root) be dangerous, but whioh in 
consequence of the person struck having a diseased organ, such as an 
enlarged spleen, actually caused death, this by English law would be 
manslaughter. But it would not be culpable homicide, unless the 
defendant knew of the disease which rendered his act likely to be 
fatal. (1 R.OC.C.R. 77.) 

This section only speaks of acts ldone ) but by s. 32 (< ante p. 22) 
words which refer to aots done are extended to illegal omission s, 
unless the contrary appears from the context. The Code as originally 
drawn (s. 294) included in the definition of culpable homicide the 
ca’se of a person who “ o mits what he is legally bound to da ” As 
illustrations were given, the cases of a EIF5S guide who deserted a 
traveller in a jungle, where he dies ; a person legally bound to supply 
food to the mother of a suckling child who omits to do so, knowing 
that the mother’s death may result, and the mother survives, but the 
child dies ; and of a person who keeps another in wrongful confine- 
ment, and being in consequence bound to supply him with everything 
necessary for his life omits to procure medical advioe for him, know- 
ing that he is likely to die for want of it. In commenting upon this 
section the Commissioners give the following as further instances of 
their meaning : — 

“A omits to tell Z that a river is swollen so high that Z cannot safely attempt 
to ford it, and by this omission voluntarily causes Z’s death ; this is murder, if 
A is a peon stationed by authority to warn travellers from attempting to ford 
the river. It is murder, if A is a guide who had contracted to conduct Z . It 
is not murder, if A » a person on whom Z has no other claim than that of 
humanity .” 

“A savage dog fastens on Z. A omits to call off the dog, knowing that if the 
dog be not oalled off it is likely that Z will be killed. Z is killed. This is 
murder in A if the dog belonged to A, inasmuch as his omission to take proper 
order with the dog is illegal, (s. 289-) But if A be a mere passer-by it is not 
murder.” (Report 1837, p. 66.) 

It is curious that the Code, as at present framed, contains no 
instance of illegal omissions amounting to culpable homicide. Oi 
course, the absence of such illustrations does not affect the force oi 
the law, since I conceive that the united effect of the present ss. 29S 
& 32 is exactly the same as that of the old s. 294 as quoted above. 

It must not, however, be supposed that every omigsion or ever 
every improper omission is punishable as t illegal. ! Tn a reoent oasc 
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before the Court of Criminal appeal in England, the facts and law 
were stated as follows by Erie, 0. J. : — 

“The faots of the case are, that the prisoner did not take ordinary oare to 
procure the aid of a midwife when her daughter was in child-birth. The oonse- 
quevoe was that the daughter died. Was the not asking for that aid a breach'] 
of duty for which she is responsible in a Criminal Court? We must take it. 
that if the prisoner had used o rdinary car e Bhe could have prooured the aid or 
a midwife. But the person who calls >u a midwife usually pays for her assistance. 
There is no proof here that the prisoner had any means at her disposal for the 
purpose of paying the midwife. The prisoner cannot, I think, be held 
criminally responsible for not asking for that aid. I cannot find that this case 
comes within the principle of any of the oases that have been cited. In oases of 
imprisonment, when the persons themselves are helpless, the duty of rendering 
necessary assistance to them is cast on those who have charge of them. The 
like principle applies to the case of childien, who are hefpless on account of 
their tender years. (5 N.W.P. 44.) The onse of an apprentice, where a duty 
of maintenance is imposed by law or contract, is also distinguishable from the 
present. Here, the daughter of the prisoner was quite beyond the age of child* 
hood. I cannot find any authority for Baying that there was such a breaoh of 
duty on the part of the prisoner as rendered her liable to conviction for man- 
slaughter.” (Beg v. Shepherd, 31 L.J.M.C. 102 ; L. & C. 147.) 

Even if it had been shown that the prisoner had, in fact, had money 
of her own sufficient to defray the midwife’s charges it would, I 
conceive, have made no difference. There is no legal obligation upon 
any one to spend money in charity. It may be in human , but it is 
certainly not illegal, to allow a beggar to starve, or a^sick man to 
die for want of medical advice. 

And, so, where a mistress was indicted for causing the death of 
her servant by neglecting to supply her with proper food and lodging, 
Erie, C.J. said, “ The law clearly is, that if a person has the custody 
and charge of another, and neglects to supply proper food and 
lodging, such person is responsible, if from such negfeot death results 
to the person in custody. But it is also equally clear that when a 
person, having the free control of her actions, and able to take care 
of herself, remains in a service where she is sta rved and badly l odged. I 
the miBtresB is not criminally responsible for any consequences that 
may ensue. The question in the present case is, whether there is 
evidence that the deceased was reduced to such a state of body and 
mind as to be helpless and unable to tike care of herself, or that 
she was so under the dominion and restraint of her mistress as to he 
unable to withdraw herBelf from her control. If there was substan- 
tial evidence to go to the jury upon either of these points the con- 
viction must, of course, be sustained." (Beg. v. Smith, L. & 0. 
607, 624 ; 34 L.J.M.C. 163.) 

Under ss. 460-492 breaches of contract, or illegal omiRsions, are 
punishable, whether any injury follows from the omission or not. 

Under English law, even where the deceased has v oluntarily d ope 
the act which caused his death, it will still be culpable homicide if 
it was done from an apprehension of i mmediate violen ce. As, for 
instance, where, on being attacked, he threw kimfeif into a river, 
or jumped out of a window, provided the apprehension was well 
grounded and justified by the circumstances. And, so, it was held 
to he culpable homicide in a case where the prisoner committed an 
assault upon the deceased while he was on horseback, and pursued 
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him as-he was riding away, upon which the deceased spurred* his 
horse and was thrown by it and killed, (1 Russ. 676; Arch. 538.) 
The principle in all these oases was, that a person who is attacked has 
a right to make his escape by every possible means, and if his death 
happens from the means to which he is driven, the person by whose 
unlawful act he is compelled to such extremity is responsible for the 
consequence. But the violence threatened must be such as would 
fai rly warra nt the step taken. A man would not be justified in 
leaping out of a window to avoid having his ear boxed. On the 
other hand, his conduot should be considered with reference to the 
state of excitement and alarm in which he was at the moment, and 
not as if he had time to deliberate what, on the whole, would be most 
prudent. But Tihere the prisoners were indicted for the murder of 
two boys, and it appeared that the deceased, having allowed their 
cattle to stray on the prisoner’s fields, were pursued by the latter 
and fled towards the river, in which they were found drowned the 
next day, it was held that/no) orime, under the circumstances, was 
established. (1 M. Dig. 167T434.) 

Under s. 299 t he above class of cases seems to be excluded. That 
section appears to assume that the death is caused by the act o f the 
accused, and by an act which he intended or knew to be likely to cause 
death. This can hardly, without great straining, be said of a death 
which results entirely from the voluntary and unforeseen act of the 
de 9 eased himself, and which would never have happened from any act 
done or intended to be done by the prisoner. The principle of English 
law is completely different. An English Jurist looks rather to the 
character of the act than to the intention with which it is done, and 
holaiS thftt Heath resulting from the negligent performance of a law- 
ful act, or from any performance of an unlawful act, must at the very 
least be culpable homicide, whatever were the intentions of the agent. 

So far was this principle carried that it was held that where a 
person engaged in an unlawful act undesignedly killed a man, the 
killing would be murder if the unlawful act were felony, and culpable 
homicide if only a misdemeanor. 

“If a man shoot at another’s poultry, with the intent to steal them, and by 
aocident kill a man, it ia murder ; if without such intent, it is manslaughter ; 
the act of shooting at the poultry being unlawful, but not f eloniou s.” (1 Rubs. 
851, and see Ibid. 849, 852, 856. ) = 

This was certainly pushing the principle to the borders of the 
ludicrous. Such a case is expressly decided by Illustration ( c ) not 
to be even culpable homicide, ( ante p. 246) and see the Report of 
1836, pp. 63-65. 

Explanation 1. — A person who causes bodily in - 
jury t o another who is labouring under a disorder, 
disease, or bodily infirmity, and thereby accelerates 
the death of that other, shall be deemed to havti 
ca used his dea th. 

Explanation 2. — Where death is caused by bodilj 

32 
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igjjjrp, the person who causes such bodily injury 
shall be deemed to have caused the death, although, 
by resorting to proper remedies and skilful treat- 
ment the death might have been prevented. 

It is also murder where the prisoners have inflicted a wound which 
renders necessary a s urgical oner rdi ipn. as, for instance, an ampntatiou 
and the party sinks under the effect of it. (3 M. Dig. 127, § 174.) 
And, conversely, if a man be wounded, and the wound turn to a 
gangrene or fever for want of proper applications, or from neglect, 
and the man die of the gangrene or fever ; or if it becomes fatal from 
the refusal of the party to submit to a surgical operation, in either i 
case the crime of murder is complete, for it is the act of the prisoner 
which has brought the other into a position in which his death is 
natural and likely . But where the wound would not have caused 
deTith, out it is brought on by u nproper applicati ons — that is to say, 
not merely by applications which turn out' not to have been the most 
judicious that might have been employed, but by applications igno- 
rantly admimstei ed hjyunqnahfied persons — this, according to English 
law, was considered to bo murder, for the death started from a 
completely different source, and was not the result of the act done. 
(Arch. 633; 1 "Russ 700,701.) The original framers of the Code, 
however, considered that the question of m urder or no murder would 
turn, not upon the eftuse of the death, but~~~the|bb ]ec‘t of ] the wound, 
and give the instance of a person interested in the death of a young 
heir gning him a slight wound, knowing that the ignorant and 
unskilful trentmeni of those around lum would cause it t© terminate 
fatally, and intending such a result, (lleport, 1837, p. 58.) The 
subsequent Commissioners agree with them that such a case, if it 
could be proved, ought to be treated as murder, and that it would 
come under the definition of the offence. They consider the case, 
however, so improbable, that they expressed themselves as 

“ Doubtful of the propriety of putting it as a caso within the definition, 
(s. 299) for fear of its leading to a latitude of construction which, under some 
supposed analogy, might include predicaments quite beyond itB soopo.” 

(1st Report, 1846, § 250-253.) 

Of course, the want of an illustration in no way takes from the 
meaning of the Law. 

A different case from any of the above is when a wound has been 
given, and it «is suggested that the death has occurred from the 
unsk ilful or unne cessary performance of an operation which was 
intended to cure it. In such a case. Erie, J. said, “ I am clearly of 
opinion, and so is my brother Rolfe, that when a wound is given,* 
which, in the judgment of competent medical advisers, is d angerou s, 
and the treatment which they bond jidt adopt is the immediate cause 
of death, the party who inflicted the wound is criminally responsible, 
and, of course, those who aided and abetted him in it/* (Reg. v. Pym, 
1 Cox C.O. 339, cited 1 Russ. 701.) 

Explanation 3. — The causing of the death of a 
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child in the mother’s womb is n ot homicide , feut 
it may amount to c ulpable homici de to cause the 
death of a l iving child if any part of that child has 
been brought forth, though the child may not have 
breathed or been co mpletely bonn 

Causing the death of a child in the worab is punishable under 
s. 315. The Crirn. P.C. s. 133 provides that 

“ The Officer in charge of a Police Station, on leceiving notice or information 
of the u npatmal o? sudden death of any person, shall immediately give intim- 
ation to the nearest Magistrate, ami proceed to the place where the hody of 
■uoh deceased ptison is, and there, in the presence of two oi more respectable 
inhabitants of the neighbourhood, shall make inquiry and report the appaient 
cause of death, describing any mark of violence whioh may be found on the 
body, and stating in what manner or by what w eapon or i nstrume nt such mink 
appears to have been inflicted The leport shall hp signed by such Police Officer 
and other persons, oi by so many of them as shfill concui theieln, and shall be 
forthwith forwarded to the Magistrate. When there may he any doubt, regard- 
ing the cause of death, such Police Olhcei shall forward the body with a view to 
its being examined by the Civil Surgeon , or other Medical Oflieeis appointed in 
this behalf by the Local Government, "if the state of the whether and distance 
will admit of its being so forwarded without risk of putrefaction on the road 
In the Presidencies of Madras and P.ombay it shall be the duty of the head of 
the Village in like manner to make the inquiry and report as aforesaid.” 

300 - Except in the cases hereinafter excepted, 

Murder culpable homicid e js _ mur der, it* the 

’ act by which the death is caused is 

done with the intention of causing dea th, or — 

2 ndly . — If it is done with the i ntentio n of causing 
such_bodi]y_hvjury as the pile i i d er fk n ow^ to be likely 
to cause the death of the person towTTom the harm 
is caused, or — 

3 rdly . — If it is done with the intention of causing 
j odilv in jury to any person, and the bodily injury 
v lntendecnto b e intlicted fi^ sufficient in the ordinary 
course" oT nature to eausoaeath^ or — 

4 tlily . — If the peisou committing the act knows 
that it is so im minently dangero us that it must Tn 
all pr obabil ity cause death, or suc h bodily injury as 
is likely to cause death, and commits such act (wi th- 
out any excuse for incurring the risk of causing 
death or such injury as aforesaid. 
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Ilhittraticmt. 

(a) A shoots Z with the intention of killing him. Z dies in con- 
sequence. A commits murder. 

(h) A, knowin g that Z is labouring under such a disease that a 
blow is likely to cause his deafcb, strikes him with intention of caus- 
ing bodily injury. Z dies in consequence of the blow. A is guilty 
of murder, although the blow might not hare been sufficient in ih9 
ordinary course of nature tojQ&uae the death of a person in a sound 
state of health. But if A, (no^ ) knowing that Z is labouring under 
any disease, gives him suotTa blow as would not in the ordinary 
course of nature kill a person in a sound state of health, here A, 
although he may intend to cause bodily injury, is not guilty of mur- 
der if he did not intend to cause death, or such bodily injury as in 
the ordinary course of nature would cause death. 

(c) A intentionally gives Z a sword-cut or club-wound sufficient \ 
to cause the death of a man in the ordinary course of nature. Z dies 
in consequence. Here, A is guilty of murder, although he may not 
have intended to cause Z’s death. 

(cf) A, without any excuse, fires a loaded cannon into a crowd of ^ 
persons and kills one of them. A is guilty of murder, although he 
may not have had a premeditated design to kill any particular indi- 
vidual. 

The distinction between murder and culpable homicide not am min t- 
ing to murd er has been verjT clearly laid down by Sir B. Peacock, 
C/jTTin a recent Bengal case. (1 R.C.C.C.R. 39.) There he said, 

“There are, in my opinion, several important distinctions between murder 
and culpable homicide ; an offence cannot amount to murder unless it falls 
within the definition of culpable homicide, for s. 300 merely points out the cases 
in which ‘culpable homicide is muider.’ But an offence may amount to culpa- 
ble homicide without amounting to murder. 

Culpable homicide is not murder, if the case falls within any of the excep- 
tions mentioned in s 300. The causing of death by doing an aot with the inten- 
tion of causing death is culpable homicide. It is also murder, unless the case 
falls within one of the exceptions in s- 300. Causing death with the intention 
of causing bodily injury to any person, if the bodily injury intended to be 
inflicted is sufficient, iu the ordinary course of nature, to cause death, in ray 
opinion falls within the words of a. 209, ‘ with the intention of causing such 
bodily injury as is likely to cause death,’ and is culpable homicide. It is also 
murder, unless the case falls within one of the exceptions. See s. 300, Clause 3. 

“Causing death by doing an aot with the knowledge that such aot is likely 
to cause death is culpable homicide, but it is not murder, even if it does not 
fall within any of the exceptions mentioned in s 300, unless it falls within 
Clauses 2, 3, or 4 of s. 300 ; that is to say, unless the act by whioh the death 
Is caused iB dono with the intention of causing such bodily in jury as the offender 
knows to be likely to cause the death of the person to whom the harm is caused, 
or with the intention of causing bodily injury to any person, and the bodily 
injury intended to be inflicted is sufficient, in the ordinary coarse of nature, to 
cause death, or unless the person committing the aot knows that it is so immi- 
nently dangerous that it must, iu all probability, cause death, or such bodily 
injury as is likely to cause death. 

“ In speaking of acts, I, of course, include illegal omissions. 
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“There are many cages falling within the words of s. 299, ‘or with the 
knowledge that he is likely by such aot to cause death/ that do not fall within 
the 2nd, 3rd, or 4th Clauses of s. 300 ; suoh, for instance, as the offences described 
in ss. 279, 280, 281, 282, 284, 285, 286, 287, 288 k 289, if the offender knows 
that his aot of ill egal o mission is likely to cause death, and if, in fact, it does 
cause death. But, although he may know that the act or illegal omission i« so 
dangerous that it is likely to cause death, it is not murder, even if death is 
caused thereby, unless the offender knows that it must, i n all probability. 
cause death, or such bodily injury as is likely to c aupe death , or unless he 
intends thereby to cause death, or such bodily injury' as is described in Clauses 
2 or 3 of s. 300. 

“As an illustration : suppose a gentleman should drive a buggy in a rash and 
negligent manner, or furiously along a narrow crowded street. He might know 
that he was likely to kill some person, but he might uot intend to kill any one, 
or to cause bodily injury to any one In such a case, if he should cause drfatb, 

I apprehend he would be guilty of cu lpable homi cide not amounting to murder, 
unless it should be found, as a fact, that he anew that his aot was so immi- 
nently dangerous that it must, in all probability, oause death, or such bodily 
injury, &c , as to bring the case within the 4th Clause of s. 300. In an 
ordinary cause of furious driving, the factB would scarcely warrant such a find- 
ing. If found guilty of culpable homicide not amounting to murder, the 
offender might be punished to the extent of transportation for ten years, or 
imprisonment for ten years with fine (see ss. 304 & 59) ; or if a European 
or Amevioan, he would be subject to penal servitnd e instead of transportation. 
It would not be right in such a case that the offender should be liable to capital 
punishment for murder. The first part of s. 304 w ould not apply to the case. 
That applies only to cases wh ich would be murder, if not falling within one of 
the exceptions in s. 300. If am an should drive a buggy furiously, not merely 
along a crowded street, but intentionally mto the midst of a crowd of persons, 
it would probably be found, as a fact, that ho knew that his act was so immi- 
nently dangerous that it must, in all probability, cause death or such bodily 
injury, Ac., as in Clause 4, s 300. 

“From the fact of a man’s doing an act w ith the knowledg e that he is likely 
to cause death, it may be presumed that he ifid it with tne intention of causing 
death, if all the circumstances of the case justify such presumption ; but I 
should never presume an intention to cause death merely from the fact of furi- 
ous dtiving inn crowded Btieet, in which the driver might know that his act 
would be likely to cause death. Presumption of intention must depend upon 
the facts of eaoh particular case. 

“ Suppose a gentleman should cause denth by furiously driving up to a Rail- 
way Station. Suppose that it should be proved that he had business in a 
distant part of the country, say at the opposite terminus, that he waB intending 
to go by a particular train, auil that he could not arrive at his destination in 
time for his business by any other train ; that at the time of the furious driv- 
ing it wanted only two minutes to the time of the train’s starting; that the 
road was so crowded that he must have known that he was likely to run over 
some one and to cause death, would any one under the circumstances presume 
that his i ntention was to oause death ? Would it not be more reasonable to 
presume that his intention was to save the train? If the Judge or Jury 
should find that his intention was to save the train, but that be must have 
known that be was likely to cause death, he would be guilty of culpable homi- 
cide, not amounting to muider unless they Bhould also find that the risk of 
causing death was such that ho must bavo known, and did know, that his act 
must, in all probability, oause death, Ac , within the meaning of Clause 4, s. 300. 

“If they should go further, and infer from the knowledge that he was likely 
to cause death, that he intended to cause death, he' would be guilty of murder 
and liable to oapital punishment.” 

In short, where the (goaitive intentionU o cause death is negatived, 
the difference between murder and culpable homicide is a mere ques- 
tion as to different degrees of probability that death would ensue. 
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Where death must have been known to beftprobable result, it is culpa- 
ble homicide. Where it must have been known to be t he most proba- 
ble result, then it is murder. (6 N.W.P. 26 ; 1 Bomb. T7TT 342.) 


As in culpable homicide, so on a charge of murder, it lies upon the 
prosecution to make out the knowledge or intention which consti- 
tutes the crime. (4 R.C.O.C.R. 13.) But if the prisoner relies upon 
any of the exceptions as reducing his guilt, it is for him to show that 
those exceptions existed in his case. (5 R.J. & P. 40 ; 1 R.O.C. U.R. 5.) 


Exception 1. — Culpable homicide is not -murder if 
. ,, the offender, whilst deprived of the 
homicide is not power oi selt-coiitrol b y / grave and 
imiru€r suddentp rovocation, causes the death o T 

the person who gave the provocation, or causes the 
death of any other person by mistake or accident. 

The above exception is subject to the following 
provisoes : — 


First . — That the provocation is n ot, sough t or 
voluntarily provoked by the offender frs an excuse 
for killing or doing harm to any person. 


Secondly . — That the provocation is not given by 
an ything done i n obedience to the la w, or by a 
public ser vant i n t&e 1 a w ful^exercise 7>f the powers 
of such public servant. 

For instance, nothing can well be more galling than for a man to 
have his house entered by a Sheriff’s bailiff, and possibly to have 
his very bed taken from under a sick wife. But such provocation 
would not mitigate his guilt if he killed the Sheriff’s officer ; and it 
would make no difference that the proceedings which terminated 
with arrest were a ll fraudule nt, or even fillogal] provided the warrant 
under which the officer acted was a v alid warr ant, and provided he 
acted under it in a legal manner. But the mere fact that an officer 
is lawfully authorized to do one act d oes not protect his unlawful 
acts, so as to deprive a person who assails him in anger at euch 
unlawful acts of the plea of provocation. v As the Commissioners say, 
(1st Report, 1846, s. 227.) 

“We apprehend that grave provocation given by anything done under 
cover l of obedience to law, or under c ovfr of its authority, or by a public 
servant, or in defence, in e xcess^ o f whatis striotly wan anted by the law, in 
point of violence, or as regards Me means used, or the manner of using them 
and the like, would be admissible m extenuation of homioide under this olansa. 
For example, take the case of Wat Tyler referred to in the no<t© to this 
chapter. (Report 1836, p, 60.) Here was a public officer, a tax-gatuerer» who 
came ‘ t.o exercise his lawful powers’ .ip that capacity, but doing so in a manner 
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unwarranted and highly offensive, Tyler was excited to ‘ violent passion,’ an* in 
his rage killed him on the spot. The Commissioners upon this say, ‘so far, 
indeed, should we be from ranking a man who acted liko Tyler with murderers, 
that we oonceive that a Judge would exercise a sound discretion in sentencing 
such a man to the lowest punishment fixed by the law for manslaughter. * ” 

Thirdly . — That th e provocation is not given by 
anything done in theflawfut exercisetof th e right of 
private d el^nee . ' 

Explanation . — Whether the pr ovoca tion was grave 
and sudden tnougli to prevent "TJkT offence from 
amounting to murder is a question of fact. 

Illustrations. 

(a) A, under the influence of passion excited by a provocation 
given by Z, intentionally kills Y, Z’s child. This is murder, inas- 
much as the provocation was not given by the child, and the death 
of the child was not caused by accident or misfortune in doing an 
act caused by the provocation. 

(b) Y gives grave and sudden provocation to A A, on this pro- 
vocation, fires a pistol at Y, neither intending nor knowing himself 
to be likely to kill Z who is near him but out of sight. A kills Z. 
Here A has not committed murder, bub merely culpable homicide. 

(r) A is lawfully arrested by Z, a bailiff. A is excited to sudden 
and violent passion by the arrest, and kills Z. This is murder, inas- 
much as the provocation was given by a thing done by a public ser- 
vant in the exercise ot his powers. 

(d) A appears as a witness before Z, a Magistrate. Z says that 
he does not believe a word of A’s deposition, and that A has perjured 
himself. A is moved to sudden passion by these words, ancTRills Z. 
This is murder. 

(«) A attempts to pull Z’s nose. Z, in the exercise of the right of 
private defence, lays hold of A to prevent him from doing so. A is 
moved'to sudden and violent passion m consequence, and kills Z. 
This is murder, inasmuch as the provocation was given by a thing 
done in the exercise of the right of private defence. 

(/) Z strikes B. B is by this provocation excited to violent rage. 
A, a bystander, intending to take advantage of B’s rage and to cause 
him to kill Z, puts a knife into. B’s hand for that purpose. B kills Z 
with the knife. Here B may have committed only culpable homicide, 
but A is guilty of murder. 

It is not to be supposed that any amount of provocation will reduce 
the offenoe of murder to culpable Vinm irndg, Tl^areipnst be some pro- 
portion between the prov ocation aud th^r^sentmentj (1 B. A, Cr. 11.) 
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As explained above, “ the provocation must be grave and sudden 
enough to prevent the offence from amounting to murder.” The 
violence used must not be “ in a cruel or unusual manner.” 

Hence, where a park-keeper, having found a boy stealing wood, 
tied him to a horse’s tail and dragged him along the park, and the 
boy died of the injuries he thereby received, this was held to be mur- 
der. So, where two soldiers foroed their way into a public house 
when it was closed at night, and one killed the landlord who was 
struggling to get them out, this was held to be murder, because the 
landlord had a right to put them out of the house. (Arch. 544.) 

On the other hand, where the provocation has been very violent, 
killing even with a deadly weapon has been held t<f be merely culpa- 
ble homicide. Where, some provoking words being UBed by a soldier 
to a woman she gave him a box oil the ear, and the soldier immedi- 
ately gave her a blow with the pummel of his sword on the breast, 
and then ran after her, and stabbed her in the back, this was at first 
deemed murder ; but it appearing afterwards that the blow given to 
the soldier was with an iron patten and drew a great deal of blood, 
the offence was holden to be only culpable homicide. (Ibid.) 

It will be observed that the doctrine of Mahometan law which 
justifies the slaying of an adulterer, when caught by the husband in 
the very act, is not confirmed here. The rule will, therefore, be that 
which has always prevailed in the English and Scotch law, by which 
a death under such circumstances is considered as unlawful, but in 
consequence of the gravity and suddenness of the provocation is 
treated as being only culpable homicide and not murder. (Aroh. 545; 
Alison Cr. L. 113.) 

According to the law of England, France and America, provoca- 
tion by words or gestures alone cannot be sufficient to reduce the 
crime of killing intentionally, or with a deadly weapon, below that 
of murder. (1 Rubs. 784.) Upon this point, however, the framers 
of the Code say, 

“We greatly doubt whether any good reason can be assigned for this dis- 
tinction. It ia an indisputable faot that gross insults by word or gesture have 
as great a teudenoy to move many persons to violent passion as dangerous or 
painful bodily injuries. Nor does it appear to us that passion excited by insult 
is entitled to less indulgence than passion excited by pain. On the oontrary, 
the oiroumstanoe that a man resents an insult more than a wound is anything 
but a proof that he Is a man of a pe culiarly bad hear t.” 

Accordingly, they draw special attention to the fact, that under 
these sections words and gestures are put upon the same footing as 
any other provocation. (Report 1837, p. 59.) 

The later Commissioners assent to this reasoning, remarking, that 

“ A discreet Judge would properly rejeot the plea of provocation by insulting 
words in one oase, while he would as properly admit it in another, according as 
the party might be shown to belong to a class sensitive to insults of this sort or 
otherwise.” (1st Report, 1846, s. 271.) 

Lastly, in all cases where the plea of pfovqoation is set up, it is 
essential to prove that the act was committed un der its influe nce ; 
not merely, it must be observed, under the effect of the resenBnent 
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occasioned by tbe injury, but in tbe heat of blood whioh renders a 
man unfit to judge of the character of his acts or their consequences. 
Even in the case of a de tected adulter y, if the injured husband kill 
the paramour deliberately and upon revenge, after the fact and suffi- 
cient cooling time, this would undoubtedly De murder. (1 Russ. 724.) 
Where the murder was committed with a knife, which the prisoner 
had got after the blow was inflicted upon him, by the deceased, and 
they had some conversation, and walked together before the stabbing 
by the prisoner, Tindal, C.J., told the Jury that 

“ The question for them was, whether the wound was given by the prisoner 
while s martin g under a provocation so recent and so strong, that he might not 
be considered at the moment the master of his own understanding ; or whether 
there had been tii$e for the blood to cool and for reason to resume its seat 
before the wound was given. That in determining “fEsquestion, the most 
favourable circumstance for the prisoner was the shortnoBs of time between tbe 
original quarrel and the stabbing ; but, on the other hand, the weapon was not 
at hand when the quarrel took place, but was sought for from the distance. 

It would be for them to say whether the prisoner had shown thought, contrivance, 
and design in the mode of possessing himself of the weapon, and again replacing 
it immediately after the blow was struck ; for the exercise of oontrivance and 
design denoted rather the presence of judgment and reason, than of violent and 
ungovernable passion.” (1 Russ. 727.) The prisoner was found guilty of 
murder. (See 4 B.A. Gr. 6.) 

As to mistake, accident, legal justification, and Belf-defence, see 
ante pp. 44, 57, 59, 79. 

Exception 2. — Culpable homicide is not murder if 
the offender, in the exercise in good faith of the 
right of private defence of pers on or pro perty, 
exceeds the power given to him by 'law, "and causes 
the death of the person against whom he is exercising 
suefy right of defence, without premeditation, and 
without any intention of doing more harm than is 
necessaryTor the purpose of such defence. 

Illustration. 

Z attempts to horse-whip A, not in such a manner as to cause griev- 
ous hurt to A. A draws out a pistol, Z persists in tbe assault. A 
believing in good faith t hat he can by no other means prevent himself 
from being norse-whipped, shoots Z dead. A has not committed 
murder, but only culpable homicide. 

Mere words threatening future injury to the persop do not consti- 
tute such an occasion of self-defenoe as to bring one who thereupon 
kills another under the protection of this section. (4 B. Appz. 101.) 

Exception 3. — Culpable homicide is not murder, 
if the offender, being a pu blic ser vant, or aiding a 
pub lic se rvant acting for the advancement of public 
justice, exceeds the powers given to him by law and 

33 
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causes death by doing an act which he, in good 
faith, believes to be lawful and necessary for the 
due discharge of his duty as such public servant, 
and without ill-will towards the person whose death 
is caused. 


See 5 N.W.P. 130 ante end of Chapter IV. 

Exception 4. — Culpable homicide is not murder if 
it is committed wit hout pre meditation in a sudden 
fight in the heat of passion upon a sudden quarrel, a. 
and without th^ offender h aving taken undue advan -ft 
tage, or acted (j u a c r iieTHoT un u s ual manner^ 

Explanation . — I^iTi mmatena l in such cases which 
party offers the provocation or commits the first 
assault. 


Exception 5. — Culpable homicide is not murder 
when the person whose death is caused, being above j 
the age of eighteen years, suffers death or takes the 
risk of death with his own consent. 


Illustration. 

A, by instigation, voluntarily causes Z, a person nnder eighteen 
years of age, to commit suicide. Here, on account of Z’s vouth he* 
was incapable of giving consent to his own death ; A has, therefore,^ 
abetted murder. 

Hence a duel, fairly carried out, will now, if death results, only be 
c ulpable homicid e. Formerly, it would have been murder. But if any 
unfair advantage were taken, as, for instance, if either party were to 
fire before the signal was given, or were to fire off more shots than 
were allowed, this would be murder, for in such a case a greater risk 
is imposed upon the other party than he had undertaken to bear. 

And, so, it was held, that where death supervened upon emascu- 
lation, voluntarily submitted to by an adult, the operator was not Jj 
guilty of murder, but only of culpable homicide. (1 R.O.C.O.R. 12.) z. 

30i: If a person, by doing anything which he 
intends or knows to be likely to cause 

cwpabu hemi- death, commits culpable homicide, by 

cide by causing . * . . J 

the death of a causing the death of any person whose 
SrSnmVhSlS death he neither intends nor knows h 
™ himself to be likely to cause, the cul- ' 
pable homicide committed by the 
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offender is of the description of which it would haye 
been, if he had caused the death of the person whose 
death he intended or knew himself to be likely to 
cause. 

Accordingly, where a prisoner intending to kill the husband of a 
woman, with whom he was carrying on an adulterous intrigue, way- 
laid him in the dusk, but by mistake killed a third party who came 
along the road, he was convicted of murder and hung. (3 M. Dig. 
125, § 160.) 

By the common law of England it was necessary that death should 
follow w ithin a Vear and a day a fter the stroke, or other cause of it. 
(1 Hale, 42§1 TE is rule is not retained in the present Code. As a 
matter of evidence, however, it would possibly be acted on, as it is 
hardly fair to say that an inj ury has caused death when the death 
does not supervene for upwards of a year. This is ample time in all 
ordinary cases, and the result of a different rule would be, that a 
party who had inflicted upon another an injury which permanently 
weakened his health, might be indicted for murder if the injured 
man died ten years afterwards. 

Lord Hale lays it down as a rule, never to convict any person of 
murder or manslaughter unless the fact were proved to be don e, or 
atTlcast tne body found dead ; and he mentions a case in which a man 
was executed for the murder of another, who afterwards returned 
from sea. (2 Hale, 290 ) And, accordingly, where a woman was 
indicted for the murder of her bastard child, and it appeared that 
she had been seen with the child at 6 P. M„ and arrived at another 
place without it about 8 p. m., and the body of aphild was found in 
the river, near which she must have passed, but it could not be 
identified as her child, and the evidence was rather the other way, it 
was held that she was entitled to an acquittal ; the evidence rendered 
it probable that the child found was not hers, and with respect to that 
whioh really waB her child, the prisoner could not by law be called 
upon, either to account for it, or to say where it really was, unless there 
was evidence to show that it was actually dead . (I Buss. 771.) 

Ou the other hand, convictions have been sustained, though the 
body w as not fo und, where there was very strong direct evidence 
to the murder, or where the evidence, though it fell short of actual 
identification of the body, led almost conclusively to the belief that 
something found was the body. 

“ Thus, where the prisoner, a mariner, was indioted for the murdeT of his 
captain at sea. and a witness stated that the prisoner bad proposed to kill the 
captain, and that the witness, being afterwards alarmed in the night by a vio- 
lent noise, went upon deck and there observed the prisoner take the captain 
up and throw him overboard iDto the sea, and that he was not seen or heard of 
afterwards, and that near the place on the deok where the captain was seen a 
bi llet of wnr^ was found, and that the deck and part of the prisoner’s dress 
were stained with blood ; the Court, though they admitted the general rule of 
law, left it to the Jury to say, upon the evideuoe, whether the deceased was 
before his body was cast into the sea ; and the Jury being of that 
opinion tie prisoner was convioted, and (the oonviction being unanimously 
approved of by the Judges) was afterwards executed.” (1 Russ. 770.) 
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302. Whoever commits murder shall be pun- 

Punishmeut for ished with death, or transportation for 
murder. life, a nd shall also be liable to fine. 

It is hardly necessary to observe that no Statute of Limitations 
exists in criminal law. But where prisoners were convioted of 
murders, committed 19 and 13 years ago, the Court remitted the 
extreme penalty of the law, considering that it was not called for as 
a public example. (Mad. F.U. 196 of 1851 ; 226 of 1852.) 

As to finding a verdict of manslaughter or any minor offence, 
where the facts charged as murder do not mako out that offence, 
see Cr. P.C., s. 457 and Act X of 1875, s. 22. 4 


Punishment for 
murder by a life- 
convict. 


303- Whoever, being under sen- 
tence of transportati on for life , commits 
murder, shall be punished ’with death. 


304- Whoever commits cul pable homici de not 
amounting to murder shall be pun- 
cuipabi? homicide ished with transportati on for . life, or 
murdw? untiDS to imprisonment of either description for 
a term which may extend to ten years, 
and shall also be liable to fine, if the act by which 
the death is caused is done with the i ntention of 
causing death, or of causing such bodily injury as is 
likely to cause death ; or with imprisonment of either 
description for a term which may extend to ten year s, 
or w ith fine, or with both, if the act is done withthe 
knowledge that it is likely to cause death, but with- 
out any intention to cause death, or to cause such 
bodily injury as is likely to cause death/ 

304A. Whoever causes the death of any person, 

Causing death by doing any r ash or negligent aqt not 
by negligence. amounting to cuTpable homicide , shall 

be punished with imprisonment ot either description 
for a term which may extend to two years, or with 
fine, or with both. (Act XXVII of 1870, s. 12.) 

See Act XXYII of 1870, s. 13, anfe p. 116. 

This section is intended to cover oases different from those provided 
for by the sections as to culpable homicide or hurt* and more aggra- 
vated than those already provided for by es. 336-888. To nroke out 
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the offences of causing hurt, or grievous hurt (as. 321, 322), i| is 
necessary to show that the acoused had the intention of causing, or 
the knowledge that his act was likely to cause, the particular injury 
which actually followed. A similar knowledge or intention is 
required to constitute the offence of culpable homicide, whether 
amounting to murder or not. Sections 336-338 apply to cases where 
no such knowledge or intention can be affirmed, but where there is 
aiTamount of rashness or negligence which causes danger to life or 
safety, though unattended with actual results, or only producing 
hurt or grievous hurt. The section now under consideration applies 
to the same class of acts, resulting in actual death. 

It is important that prosecutors should not charge, and that 
Judges and Juries should not convict under this section, where tho 
offence is really tho totally different one of culpable homicide. This 
was pointed out in a recent case before the High Court ot Madras. 
(7 Mad. H.C. 119.) The Judges said, 

“ In this case the prisoner killed his own mother by beating and kicking her. 
The Sessions Judge finds that the death resulted from a brutal beating and 
kicking, but he acquits of culpable homicide, because tho violence waB not such 
aB the prisoner must have known to be likely to causo death . This is, it is 
manifest, no ground for acquitting of culpable nomioiao not amounting to mur- 
der ; with such knowledge the act would be "murder. (P.C., s. 300, cl. 2 ) The 
question for the Judge was, whether the act was done with the knowledge o f 
causing bodily injury which wah likely to causo death. The Judge finds tho 
DBUtal beating and kicking and dragging by the hair of tho head of an old 
woman of 60 by a powerful man, who so acted without the smallest provoca- 
tion. The causal connection between the brufcnl assault and t.ho death is found 
to be undoubted, but the Sessions Judge has convicted the prisoner under the 
new section ef causing death by a rash act. This section is, in our opinion, 
wholly inapplicable to the facts of this case. Gulpable rashness is acting with 
the consciousness that the mischievous and illegal consequences may follow, 
but with the hope that they may not, and often with the belief that the actor 
has taken sufficient precautions to prevent their happening. The imputability 
arises from aoting despite the consciousness. Culpable negligence is acting 
without the consciousness that the illegal or mischievous effect will follow, but 
in circumstances which show that the actor has not exercised the caution 
incumbent upon him, and that if he had he would have had the consciousness. 
The imputability arises from the neglect of the civil duty of circumspection. 
It is manifest that personal injury, consciously and intentionally caused, can- 
not fall within either of these categories, which are wholly inapplicable to the 
case of an act, or series of acts, themselves intended, which are the direct pro- 
ducers of death. To say that because, in the opinion of the operator, the 
sufferer could have borne a little more without death following, the aofc 
amounts merely to rashness because he has carried the experiment too far, 
results from an obvious and dangerous misconception. As this is neither a case 
of rashness nor of negligence, it becomes unnecessary to consider whether in 
any case a conviction under this section can properly follow, where the rash- 
ness, or negligence, amounts to oulpable homicide. It is clear, however, that if 
the words "not amounting to oulpable homicide* are part of the definition, the 
offence defined by this section consists of the rash or negligent act not falling 
tinder that category, at muoh as of its fulfilling the positive requirement of 
being the cause of death.** (Ace. 6 N.W.P. 38, 235 ; 1 Mad, L.R. 224.) 

On the other hand neither this section, nor those as to culpable 
homicide, apply to oases where the death has arisen, not from the 
ne ffUgent or rash mode of doing the aot, but from some result 
supervening upon the act, whioh could not have been anticipated. 
For instance, where the accused gave the deceased a push, which 
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caused him to fall, and in the fall he broke his toe t and subsequently 
died of tetanus ; it was held no offence but that of criminal force 
had been committed. (1 Mad s L.E. 224.) 

On the same ground, death caused by an injury voluntarily 
inflicted in an excessive exercise of the right of self-defence, should be 
charged as cu lpable hom icide, and not as a rash or negligent act under 
s. S04A. (Section 3(X), Exception 2, ante p. 257; 2 R.C.C.C.R. 40.) 

Many of the cases of un skilful medical t reatment which in England 
are dealt with as manslaughter would be properly punishable under 
ss. 304A & 336-338. 

For instance, where the prisoner, who was a publican and agent 
for the sale of Morisou’s pills, was indicted for manslaughter, 
by administering a large quantity of those pills to the deceased. 
Several medical men gave as their opinion that medicine of the 
violent character of which the pills were composed, could not be 
administered to a person in the Btate in which the deceased was 
without accelerating his death, Lord Lyndhurst, C.B. said, 

“I agree that in these cases there iH no difference between a licensed 
physician or surgeon, and a person acting as physician or surgeon without a 
license. In either case, if a party, having a competent degree of skill and 
knowledge, makes an accidental mistake in his treatment of a patient, through 
which mistake death ensues, he is not thereby guilty of manslaughter ; but if, 
where proper medical assistance can be had, a person totally ignorant of the 
science of medicine takes on himself to administer violent and dangerous 
remedy to one labouring under disease, and death ensues in consequence of that 
dangerous remedy having been so administered, he is guilty of manslaughter.” 
(1 Russ. 697.) ^ — 

Under the Penal Code, also, there would be no difference between 
a regular and an irregular practitioner, unless so far as a knowledge 
of consequence might be implied in the one case which would not bo 
implied in the other. A rash or negligent act which was known to 
be likely to endanger human life, would be punishable under s. 325 
if it actually caused dangerous hurt, or under s. 304A if life was lost 
by it. But if a person who had no medical knowledge were to give 
chloroform, for instance, to relieve pain, in a case in which a physi- 
cian would know that death would be the result, this might be a 
rash act under a. 304A, but would certainly nob be culpable homi- 
cide, or voluntarily causing grievous hurt. Moreover, the same act 
might be rash under one set of circumstances, and innocent under 
a different set. The most ignorant person might with propriety 
attempt a surgical operation when all professional aid was unattain- 
able, though such an attempt would be highly criminal if a surgeon 
was withju reach. 


A 


The negligence which causes death muBf\ as I have shown above 
(ante p. 222), be the pe rsonal neg lect or default of the defendant 
himself. But where an engineer left an engine in charge of a boy, 
who told him he could not manage it, and, in consequence of its 
mismanagement a loss of life took place, this was held to be man- 
slaughter ; for it was an act of personal misconduct on the part of 
the engineer. (Reg. v. Lowe, 3 C. &. K. 123.) Such an act would 
now be punishable under s. 304A, and would be culpable homicide 
if the death was a probable result of the mismanagement of the 
machine. ‘ r — ' 
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305. If any person under eighteen years of age, 
Abetment of an y insan ® person, any delirious per- 
suade of child or son, any idiot, or any person in a 
insane person. state of intoxication, co mmits suicid e, 
whoever abets the commission of suchT suicide shall 
be punished with death or transportation for life. 
or imprisonment for a term' not exceeding ten years, 
and shall also be liable to fine. 

306. If ^any person ^commit s su ic icle, whoever 

abets the commission of such suicide 
suicide* ment ° f shall be punished with imprisonment of 
either description for a term which may 
extend to ten yea rs, and shall also be liable to fine. 

In a case of TSutteel some of the prisoners actually set fire to the 

E ile, while one did not co-operate in causing the death of the widow, 
ut took an active part in causing her to return to the pile, when she 
had left it, after being partially burnt. The Bengal High Court held 
that the formed prisoners were guilty of (culpable homicide^ but the 
latter only of abetme nt of sui cide. They said, 

“Abetment of Biiicide is confined to the case of persons, who aid and abet 
the commission of suicide by the hand of the person himself who commits 
the suicide. When another person, at the lequest of or with the consent of 
the suicide has killed that poison, he is guilty of homici de by conse nt which is < 
one of the forms' of culpable homicide.” (1 R. J. & P. l73j 

307- Whoever does a ny act w ith such intention 
or knowledge and under such circum - 
mmderf mpt *° s tances that if he by that act caused 
death he would be guilty of murder, 
shall be punished with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine ; and if hurt is caused 
to any person by such act, the offender shall be 
liable either to transportation for life, or to such 
punishment as is hereinbefore mentioned. 


“When any person offending under this section 
Attempts by is under sentence of transportation for 
iife-conviots. lif e> j ie ma y^ if hurt is cau sed, be pun- 
ished with death.” (Act XXVII of 1870, s. 11.) 


Illustration 8. 

(a) A shoots at Z with intent to kill him, under such cir- 
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cumatanoes that, if death ensued, A would be guilty of murder. A 
is liable to punishment under this section. 

(&) A, with the intention of causing the death of a ohild of tender 
years, exposes it in a desert place. A has committed the offence 
defined by this section, though the death of the child does not ensue . 

(c) A, intending to murder Z, buys a gun and loads it. A has 
not yet committed the offence. A fires the gun at Z. He has com- 
mitted the offence defined in the section ; and if by such firing he 
wouuds Z, he is liable to the punishment provided by the latter part 
of this section. 

(d) A, intending to murder Z by poison, purchases poison and 
mixes the same with fqod which remains in A’s keeping; A has not 
yet committed the offence defined in this section. A places the food 
on Z’s table, or delivers it to ZV servants to place it on Z’s table. A 
has committed the offence defined in this 'section. 

To constitute an offence under this or the following section, the 
prisoner must be convicted of everything which would make up the 
c rime of murder, or of culpable homicide not amounting to murd er 
except the l deathj itself. There must be an act done wtncu ooul d 
cause death, and it must have been done with the intention that it 
should cause death, or with the knowledge that it would necessarily, 
naturally, or probably cause death. Hence, where the prisoner pre- 
sented a rifle at his officer, bub it was struck up before he had drawn 
the trigger, and the rifle was found to be loaded but not capped, it 
was held by the Bombay High Court that he could not be convicted 
under a. 307. although when the act was done the prisoner believed 
the gun was capped. Couch, C. J. said, - 

“It appears to me, looking at the terms of this seotion, as well as at the 
illustrations to it, that it is necessary, in order to constitute an offence under it, 
that there must be an act done under such circumstances that death might be 
caused if the act took effect. The act must be capable of causing death in the 
natural and ordinary course of things ; and if the act complained of is not of 
that description, a prisoner cannot be convicted (tfan attempt to murder under 
this seotion.*’ 

“ The illustrations given bear out this view. One is that of a man firing ft 
loaded gun ; and, another, is that of a man placing food mixed with poison on 
anothers table. Both these acts are capable of causing death ; but in the pre- 
sent case, although the act was done with the intention of caiuing death, and 
was likely in the belief of the prisoner to oause death, yet in point of fact it 
could not have caused death, and it, therefore, docs not oome within that sec- 
tion.” (Reg. v. Cassidy, 4 Bomb. H.O. Cr. 17.) 

The judgment of the Court seems to have proceeded entirely on 
the ground that the rifle was unoapped. But it seems to me the 
decision should have been just the same, even though the gun had 
been capped, provided the prisoner had npt tried to pull the trigger. 
The act which is indictable under ss. 307 or <J08 must be the act which 
would have caused the death, had death ensued. But the mere pre- 
senting of the gun oould never have caused death, any more than the 
loading of it, unless it was discharged. 

On the other hand, in this very same case it was held that the pri- 
soner was properly convicted of an attempt to commit murder under 
s. 511. Since “ the presenting of the gUn, under the circumstanoes, 
was an act of such an approximate nature as to bring the prisoner 
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within the words of s. 511.” (Ibid*, p. 23.) The difference between 
the two cases is, that under ss. 307 or 308 the prisoner must^hAve 
done the final act, which would have caused death. Under s. 511, it 
is sufficient if he has done an act towards the death. 


308 - Whoever does any act with such indentio n 
Attem t to 01 knowledg e and under such circum- 
commit e *ouipabie stances, that if he by that act caused 
homicide. death he would be guilty of culpable 

homicide n ot amounting t o murder, shall be punished 
with imprisonment of either description for a term 
which may extend to t hree years , or with fine, or 
with both ; and if hurt" is caused to any person by 
such act, shall be punished with imprisonment of 
either description for a term which may extend to 
seven years, or with fine, or with both. 

Illustration. 

A, on grave and Budden provocation, fires a pistol at Z, under such 
circumstances that if he thereby caused death he would be guilty of 
culpable homicide not amounting to murder. A has committed the 
offence defined in this section. 


309 . 


Attem 
commit m 


Whoever attempts to commit suicide and 
does any act towards t he commission 
t# *° of such offence, shallT)e punished with 
implelimprisonment for a term which 
may extend to endear, and shall also be liable to fine. 

See po$t, note to s. 511. 

310 . 


Thug. 


Whoever at any time after the passing of 
this Act shall have been habitually 
associated with (any other \ or others 
f or the purpos e of commit ting robbery or child steal - 
ing by meaffi of or accompanied with [murder, I is a 
Thug. 


311 . 

Punishment. 


Whoever is a Thug shall be punished with 
transportation for life, and shall also 
be liable to fine. 


Am to the jurisdiction over Thugs, see Cr. P.O., s. 6S. 

34 
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OF THE CAUSING OF MISCARRIAGE, OF INJURIES TO UNBORN 
CHILDREN, OF THE EXPOSURE OF INFANTS, AND OF THE 
CONCEALMENT OF BIRTHS. 

312 . Whoever voluntarily causes a woman with 
child to miscarry shall, if such miscar- 
rUge Using mifloar * riage be not caused in good faith for 
the purpose of s aving the life o f the 
woman, be punished with imprisonment of either 
description for a term which may extend to three 
years, or with fine, or with both ; and, if the woman 
be quick with c hild, shall be punished with imprison- 
mentT of either description for a term which may 
extend to seven, years, and shall also be liable to fine. 


Explanation . — A woman who causes herself to 
miscarry is within the meaning of this section. 


313 . Whoever commits the offence defined in the 
last preceding section wit hout the con; 
riago' wTthJSt wo", se nt oft he woman, w he the? the woman 
man’s consent. j s q U [^? wl tn child or not, shall be pun- 
ished with transportation for l ife, qt with imprison- 
ment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 


Death caused by 
an ant done with 


314 - Whoever, with intent to cause the miscar- 
riage of a woman with child, does any 
act which causes the death of such 
marriage. ° aU8e woman > shall be punished with impri- 
sonment of either description for a 
term which may extend to ten years, and shall also 
be liable to fine ; and if the^act isjlone 


0 ut f wom^s coni witlmt jhe conse nt .of-the^woman, 
" ttt * shall be punished either witntrSfis- 

portation for life, or with the punishment above- 
mentioned. 
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Explanation . — It is £no?> essential to this offence 
that the offender should know that the act is likely 
to cause death. 

■* 

In a recent case in England a man was indicted for murder of a 
woman. It appeared that she, b eing pregnan t, requested him to 

E rocuro her an abortion, and that he, in consequence, procured for 
er a poisonous drug. He knew the purpose tor which she wanted 
it and gave it to her for that purpose, but he was unwilling that she 
should use it and he was not present when it was taken. The woman 
died from the effects of the poison. The Court held that the convic- 
tion could not Ije sustained, saying that “ it would be consistent with 
the facts of the case that he hoped and expected that she would 
change her mind, and would not use the drug.” (Beg. v. Fretwell, 
L. & C. 161; 31 L.J.M.O. 145.) 

Under similar circumstances I conceive that no charge would be 
maintainable under s. 314, or under ss. 312, 313, or 315. But the 
prisoner would be guilty of a betting her to commit the offence 
specified in s. 312. See s. 107, clause third, explanation 2. 


315 - Whoever before the birth of any child does 
any act with the intention of thereby 
preventing that child from being born 
alive, or c ausing it to die after its 
birth, f and) does by such act preven t 


Aot done with 
intent to prevent 
a child being boni 
alive or to cause it 
to die after birth. 


that child trom being born alive, or 
causes it to die after its birth, shall, if such act be 


not caused in good faith for the purpose of saving 
the life of the mother, be punished with imprison- 
ment of either description for a term which may 
extend to ten years, or with fine, or with both. 


Under English law, if a child is born alive, but dies by reason of 
the potion or bruises which it received in the womb from a person 
who administered the potion, or inflicted the bruises for the purpose 
of procuring a miscarriage, it would be murder, unless the act of 
procuring a miscarriage was, under the circumstances of the cause, 
lawful (Arch. 517.) 

316 . Whoever does any act under such circum- 
stances jhatf i£ he .thereby caused death 
he~Would be guilty^culpabTe' bomi- 
child by an act cide , and does by such act cause the 
K tomtdd.? 1 ' cfeath of a q uick unborn child, shall 
be punished with imprisonment of 
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either description for a term which may extend to 
ten years, and shall also be liable to fine. 

Illustration. 

A, knowing that he is likely to cause the death of a pregnant 
woman, does an act which, if it. caused the death of the woman, would 
amount to culpable homicide. The woman is injured, but does not 
die, but the death of an unborn quick child with which she is preg- 
nant is thereby caused. A is guilty of the offence defined in this 
section. 

See note to s. 307, ante p. 264. 

317- Whoever b eing the father or mother of a 

Ex osure and c hifd Ul] der the a £ e of twelve years, 

having the care of such chil d, shall 
y^a« u by e p^ent! expose or leave such child in“any place 
-re-ns having w ith the intention of w holly abando n- 
ing such child, shall be punished with 
imprisonment of either description for a term which 
may extend to seven years, or with fine, or with both. 

Explanation . — This section is not intended to pre- 
vent the trial of the offender for m urder or culpabl e 
homicid e as the case maylfe; if the child [5ie\i n con- 
sequence of the exposure. 

In a recent case the following facts arose. A, the mother of a 
newly-born child, being herself too ill to move, sent B to expose it. 
It was held by Scotland, C. J., that A could not be convicted under 
this section as she had not actu ally exposed the child, nor B, as she 
was not the mother. Also, that neither A nor B could be indicted for 
abetting the other, since as neither could have committed the offence 
there could be no abetment by the other. (Rog. v. Beejoo Bee, 1st 
Mad. Sess. 1869.) Of course, a person who has the custody of a 
child merely for the purpose of exposing it, cannot be indicted as a 
person “ having the oare of such child.” 

Where the mother of a child packed it up carefully in ft hamper, 
and sent it off by train to the address of its father, where it was 
delivered alive, it was held that this came within the words of the 
English Statute, which makes it penal to u abandon or expose any 
child under the age of two years, whereby the life of suoh child shall 
be endangered.” (Reg. v. Falkingham, 1 L.R.C.O. 222.) And, so, 
where a mother who was living apart from her husband left the child 
at his door, and he refused to take it in, saying “ it must bide there 
for what he knew and then the mother onght to be taken np for the 
mnrder of it he was convicted under the same Statute. (Reg. v. 
White, 1 L.R.C.C. 311.) 
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318. Whoever by secretly burying or otherwise 
disposing of the dead body of a child, 
birth 10 by m woret whether such child die before or after 
gj- of dead ojr during its birth, mt enfeionallylcon -. ) 

y ceals or endeavours to conceal the birth 

of such child, shall be punished with imprisonment 
of either description for a term which may extend to 
two years, or with fine, or with both. 


Where a womUn put the dead body of her child over the wall of a 
yard into a field through which there was no thoroughfare, and 
where the body was not likely to be found by any person resorting 
to the field in their ordinary occupation, this was held to come within 
the terms of the English Statute which requires that the conceal- 
ment Bhould be by a “ secret disposi tion of the b ody” (Keg. v. 
Brown, 1 L.R.C.C. 244.) -r 

It is necessary for a conviction under this.section that the child 
should have arrived at such maturity that it (night have) been born) 
alive. (4 Mad. H.O. Rul. 63.) * 


OF HURT. 

319- Whoever causes fbodily pain . 
Hurt. disease, or infirmity) to any person is 

said to cause hurt. 


_ v _ 320. The following kinds of hurts 

Grievous hurt. on ]y are designated as “ grievous — 

First, — Emasculation. 

Secondly * — Permanent privation of the sight of 
either eye. 

Thirdly . — Permanent privation of the hearing of 
either ear. 

Fourthly . — Privation of any memberorjoist. 

Fifthly . — Destruc tion or permanent impa iring of 
the po w ers of any member or joint. 

Sixthly .— Permanent disfiguration of the head or 

face. 
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Seventhly . — Fracture or dislocation of a bone or \ 
tooth . 

Eighthly . — Any hurt which ( endangers life^ or 
which causes the sufferer to be, during the space of 
twenty days, in sev ere bodily pain, (orjunable to fol- 
low his ordinary pursuits. 

Where a man was so much injured that he had to go to hospital, 
but left it perfectly cured on the twentieth day after the hurt, it waB 
held that this day would count as one of tne twenty days during 
which he had been unable to follow his ordinary pursuits. (Reg. v. 
Shaik Bahadur, Scotland, C.J., 2nd Madras Sessions, 1862.) 

321- Whoever does any act with the i ntentio n 
of thereby causing hurt to any person, 
oa^g U h ^ t arily or with the knowledge that he is likely. 

thereby to cause hurt to any person, 
and does Uherebvl cause hurt to any person, is said 
“ voluntarily to cause hurt.” 

322. Whoever voluntarily causes hurt, if the 
v hurt which he intends to cause or 

causing grievous knows himself to be likely to cause is 
grievous hurt, and if the hurt which 
he causes is grievous hurt, is said “ voluntarily to 
cause grievous hurt.” 

Explanation . — A person is not said volunt arily to 
cause grievous hurt except when he [boliKJ causes 
grievous hurt, and intends or knows himself to be 
likely to cause grievous hurt. But he is said volun- 
tarily to cause grievous hurt if, intending or know- 
ing himseif to be likely to cause grievo us hurt of ona 
kind, he actually causes grievous hurt of feriother kind) 

IlhutraHon, 

A’s intending or knowing himself to be likely permanently to dis- 
figure Z’b face, gives Z a blow which does not permanently disfigure 
Z T s face, but which 'causes Z to suffer severe bodily pain for the 
spaoe of twenty days. A has voluntarily caused grievous hurt. 
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I have already frequently drawn attention to the maxim that a 
man is assumed to intend the natural consequences of his dots. 
(See ante pp. 103, 188, 246, 252.) 

The word “ voluntarily*' is defined by s. 39, ante p. 25. It will be 
observed that the only thing which has to be considered under that 
definition is the state of the prisoner's mind at the moment the act 
is committed. Ir he then intended, or^knew that he was likely, to 
cause grievous hurt, the s uddenne ss of the intention will be immaterial. 
A voluntary act is not to be confounded with afpremeditated laot. 
In a recent case a prisoner was indicted for a common assault, and also 
for maliciously inflicting grievous bodily harm. The jury found that 
he was “ guilty of an aggravated assault, but without premeditation, 
and that it was* done under the influence of passion.” The Court 
held that this was a sufficient yerdict of guilty upon the more 
serious charge. They said, 

“We think this asBault was intentional in the understanding of the law. 
though committed without premeditation and under the influence of passion. 1 ’ 
(Reg. v. Sparrow, Bell 298 ; 30 L.J.M.O. 43.) 

Where an act which would hav e been culpable homicide, had de ath 
ensued, only cause^ gfievous hifl ffibe offender will always be pumsh- 
able under this section. Because,' in order to come under s. 299 the 
criminal must have known that he was likely to cause death, and any 
injury which is likely to cause death is grievous hur t (s. 321, cl. 8) ; 
therefore, he must not only have caused grievous hurt, but known 
that he was likely to cause it. But the converse does not follow ; 
and if a person intending to cause (g rievous hurt^ actually causes 
death, it is not necessary that he should be guilty of culpable homi- 
cide, because many speoies of grievous hurt are not likely to cause 
death. If, therefore, it could be shown that the offender intended 
merely to break a finger and did break it, but an attack of heart 
disease was brougnt on, of which the sufferer died, here the knowledge 
necessary to constitute culpable homicide would be wanting, and a 
conviction could only be had under b. 322. 

32a Whoever, except in the case provided for 
P unt»hm.Dt for by section 334, voluntarily causes 
voluntarily can* hurt, shall be punished with impri- 
mg hurt sonment of either description for a term 

which may extend to one year , or with fine which 
may extend to one thousand .Rupees, or with both. 

See as to this Beotion, note to s. 277, ante p. 222. 

Of course causing hurt is not punishable where it is lawf ul. As, 
for instance, the moderate chastisement of a ohild by its parent, or 
of a scholar by its teaoher. ( Aroh. 568.) A master is not authorized 
to beat his servant, but he may inflict moderate chastisement upon 
his apprentice, to whom he stands in the position of a parent (Act 
XIX of 1850, s. 14) ; so, also, from the necessity of the case, the 
master of a merchant ship may punish his seamen. The law upon 
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this point is laid down by Lord Stowell (Agincourt, 1 Hagg. Adm. 
272) in the following words “It has hardly been disputed, that, in 
a oase of gross misbehaviour, the maBter of a merchant ship has a 
right to inflict corporal punishment upon the delinquent mariner ; 
that right must be supported by the law of England, which is the 
proper authority for fixing the limits within which one subject of 
this realm has a right to inflict corporal suffering upon another. 
Upon that ground I dismiss all reference to authorities of the Foreign 
Maritime law, and I regret that so little upon this subject is to be 
found in our own, The statute relating to merchant seamen is silent 
upon it (see 17 & 18 Viet., s. 104, s. 239 et seq .) ; the only authorities 
are supplied by the decisions of the Courts of law, acting upon 
considerations of necessity and just discretion, and upon such grounds 
I think the following rules may be considered as sufficiently establish- 
ed. In the first place, that the punishment must be applied with 
due moderatio n. It is asserted in some well considered books that 
tlie law gives the same authority to the captain of a merchant ship 
to ohastise his mariners for misbehaviour as a master possesses over 
his apprentices ; meaning, that it is inherent in him, upon the same 
grounds of necessity and sound discretion in one case as in the other, 
not certainly_to be used exactly ip the way of an equal measure of 
punishment, because the apprentice's generally 6 youth of compara- 
tively tender years, and whose acts of misbehaviour can hardly 
produce the same destructive consequences as may attend the negli- 
gence of th$ mariner — an experienced person, of confirmed strength, 
capable of sustaining a severer infliction than could properly be 
applied to a Stripling, and whose acts, even of negligence, may draw 
after them consequences fatal to all the lives and all the property on 
board a vessel. It is hardly necessary to add, as a corollary, that m 
all cases which will admit of the dela y proper for inq uiry, due 
inquiry should precede the act of puniShment ; and, therefore, that 
the party charged should have the benefit of that rule of universal 
justice of being heard in bis own defence. A punishment inflicted 
without the allowance of such benefit is in itself a gross violation of 
justice. There are caseB, undoubtedly, which neither require nor 
admit of such a deliberate procedure. Such are cases where the 
criminal facts expose themselves to general notoriety by the public 
manner in which they are committed, or where the necessity occurs 
of immediately opposing attempted acts of violence by a prompt 
re-action of lawful force, as in the disorders of a commencing mutiny ; 
these are cases that speak for themselves, and are of unavoidable 
dispensation. It may be matter of prudence, but iB not matter of 
strict obligation, in vessels of this kind (though I understand it to 
be so in the ships of the East India Company), that the captain 
should communicate with other officers of the vessel ; nor do I find 
that'any particular mode or instrument of punishment has received 
a particular recognition ; that must be left to the common usage 
practised in such cases, and to the humane discretion of the person 
who has right of commanding its application/’ 

“ The defence opposed to a charge oE cruelty, such as is alleged to 
have been practised, may consist in a total disapproval that any such 
crnelty was practised, or may be a justification of it by proofs of the 
misconduct that provoked it ; and that misconduct may be confined 
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to an offence immediately preceding, or may likewise include sipilar 
offences antecedently committed, and which, upon the recurrence of 
them in the particular case, will justify the punishment as a preven- 
tive measure, to guard in future against the inconveniences that may 
reasonably be expected to attend a repetition.” 

The law laid down in the above case was affirmed by Holloway, J. 
as forming a good justification to a charge under the Penal Code. 
(Beg. v. Irvine, post note to s. 340, p. 280.) 

See as to the summary jurisdiction of the Magistrates of the Dis- 
trict over this offence, Crim. P.C., s. 222. 

324 . Whoever, except in the case provided for 
by Section 334, voluntarily causes 

Voluntarily “ ' 

causing hurt by 
dangerous wea- 
Jjons or means. 

of o ffence , is likeiy to cause death, or by means of 
fire or any heated subs"tance, or by means of any 
poison or any c orrosive • substance, or by means of 
any explosive substance, or by means of any sub- 
stance which it i3 d eleterious to the human body to 
inhale, to swallow, or to receive into the blood, or by 
means of any animal, shall be punished with impri- 
sonment of either description for a term which may 
extend to three years, or with fine, or with both. 

Firing into a crowd with intent to w ound some one, supports an 
indictment which alleges an intent to woun<T~the person who was 
actually injured. (Beg. v. Fretwell, 33 L J.M.0. 128; L. & C. 443.) 

It is, of course, not necessary for a conviction under this section 
that the manner in which the weapon h as in fa ct been used should 
be likely to cause dealE ' ^ 

That such a misconception has actually occurred is the only reason 
why I quote authority to guard against its occurring again. (7 Mad. 
H.O. Huh 11.) 

325 * Whoever, except in the case provided for 

Punishment for Section 335, voluntarily causes 
voluntarily caua- g rievous hurt , shall be punished with 
mg grievous hurt, imprisonment of either description for 

a term which may extend to seven years, and shall 
also be liable to fine. 

See Act XVIII of 1862, s. 14 supra, 


hurt by means of any" instrument for 
s hooting, stabbing, or cutting, or any 
instrument which, used — 


a weanon 


35 
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326- Whoever, except in the case provided for 
by Section 335, v oluntarily causes 
o»L°ng U “grievous grievous hurt by means of any instru-j 
huit by dangerous ment for shooting, stabbing, or cutting, 

weapons or means. . 07 , . .o' . © 7 

or any instrument which, used as a 
weapon of offence, is likely to cause death, or by 
means of fire or any heated substance, or by means 
of any poison or any corrosive substance, or by 
means of any explosive substance, or by means of 
any substance which is deleterious to the human 
body to inhale, to swallow, or to receive into the 
blood, or by means of any animal, shall be punished 
with transportation for life, or with imprisonment 
of either description for a term v hich may extend 
to ten years, and shall also be liable to fine. 

327 Whoever voluntarily causes hurt for the 

Voluntarily E!J r P ose of extorting from the sufferer, 
causing hurt to ^ from any person i nterested in the 
to c mi strain^ wT an sufferer, any propert y" or valua ble 
illegal act. security, or of constraining the sufferer 

or any person interested in such sufferer to do any- 
thing which is (ille gal] or which may f acilit ate the 
commission of an offence (see s. 40, ante p. 25), shall 
be punished with imprisonment of either description 
for a term which may extend to ten years, and shall 
also be liable to fine. 

328. Whoever ad ministers to f or causes , to be 
taken by any person, any (goison^or 
mwnTI!? poison^ any stupefying, intoxicating^ :>r un- 
wholesome [drum or other thing, with 
intent to cause hurt to such person, 
or with intent to commit or facilitate the commission 
of an offence (see s. 40, ante p. 25), or knowing it to 
be likely that he will thereby c ause hur t, shall be 
punished with imprisonment of either description 
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for a term which may extend to ten years, and qjiall 
also be liable to fine. 

A man placed in his toddy pots juice of the milk bush, knowing 
that if taken by a human being it would cause injury, and with the 
intention of detecting an u nknown thief who was m the habit of 
stealing his toddy. The toddy ’ was drunk by some soldiers who 
purchased it from an unknown vendor. Held that he was rightly 
convicted under this section of " causing to be taken an unwhole- 
some thing.” (5 Bomb, C.C. 59.) 

In a recent case under a similar English Statute, where it appear- 
ed that the prisoner had administered a drug to a female with intent 
to excite her sexual passions, in order that he might have connec- 
tion with her, the conviction was affirmed^ (Reg. v Wilkins, 31 L.J. 
M.C. 72 ; L. & C. 89.) But the offence of fedmimateringj a drug is not t 
committed where the accused has merely procured x,Ee drug at the ] 
request of another, who took it herself, although the drug was given 
to her with the knowledge that it would be taken, and for that purpose. 
(Reg. v. Fretwell, 31 L.J.M.C. 145; L. & C. 161.) Nor, as I con- 
ceive, could it be said under such circumstances that the accused 
had caused it to be taken. Romeo might have been indicted under 
this section, but not the Apothecary. 

The words “ other thing” must be read “ other unwholesome 
thing.” Hence, administering a substance, as to whose nature no 
evidence was given, which was intended to act as a charm, was held 
to be no offence. (1 W.R.C.C. 7.) 

X 329 . Whoever voluntarily causes grievous hurt 
* / for the purpose of extorting from the 

causing grievous sufierer, or from any person interested 
property? in the sufferer, any p roper ty or valu- 

constrain to an able security, or of constraining the 

illegal aot. re J j • 

sufferer or any person interested m 
such sufierer to do anything which is illegal, or 
which may facilitate the commission of an offence 
(see s. 40, ante p. 25), shall be punished with trans- 
portation for life, or imprisonment of either descrip- 
tion for a term'which may extend to ten years, and 
shall also be liable to fine./ 

% 330 . Whoever voluntarily causes ( hurt ) for the 
purpose of extorting from the sufferer, 
or from any person interested in the 
extort ooaf.wion, su ff erer) any confession or any inform- 
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■toration m ^ el pro- a ^ on which may lead to the detection 
p«rty. oFan offence (see s. 40, ante p. 25), or 

mi scon duct, or for the purpose of con- 
straining the sufferer, or any person interested in the 
sufferer, to r estore or to cause the restoration of any 
property or valuable security, or to satisfy any claim 
or demand, or to give information which may lead to 
the restoration of any property or valuable security, 
shall be punished with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine. 

Illustrations. 

(a) A, a police officer, tortures B in order to induce Z to confess 
that he had committed a crime. A is guilty of an offence under this 
section. 

(b) A, a police officer, tortures B to induce him to point out where 
certain stol en prope rty is deposited. A is guilty of an offence under 
this section. 

(c) A, a revenue officer, tortures B in order to compel him to pay 
cert aiiL arrear s of revenue due from Z. A is guilty of an offence 
under this sectionT 

(d) A, a Zemindar, tortures a frvotfc n order to compel him to pay 
hiB rent. A is guilty of an offence under this section. 

331 . Whoever voluntarily causes g rievous hu rt 

volant a i ^ 0T P ur P ose extorting from the 
canaSi^tieyojj sufferer, or from any person interested 
i* 1 the sufferer, any confession or any 
pel restoration of information which may lead to the 
property. detection of an offence (see s. 40, ante 

p. 25), or misconduct, or for the purpose of con- 
straining the sufferer or any person interested in the 
sufferer to restore or to cause the restoration of any 
property or valuable security, or to satisfy any claim 
or demand, or to give information which may lead 
to the restoration of any property or valuable security, 
shall be punished with imprisonment of either 
description for a term which may extend to ten 
years, and shall also be liable to fine. 
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332. Whoever voluntarily causes Lhurtl to %ny 

person being a public servant in the / 
causing 11 hurt* 1 to discharge of his duty as such public / 
vonTf rom'hls duty" servant,© with intent to prevent or ! 

deter that person or any other public j 
servant from discharging his duty as such public ser-/ 
vant, or i n consequence of anything done or attempt-/ 
ed to be done by that person in the lawful discharge 
of his duty as such public servant, shall be punished! 
with imprisonment of either description for a term 
which may extend to three years, or with fine, or 
with both. 

333. Whoever voluntarily causes g rievous hur t 
Voluntarily an y P ers on being a public servant 

causing grievous in the d ischarg e of his duty as such 
lie servant From public servant, (o?l with intent to pre- 
hisduty. vent or deter that person or any other 

public servant from discharging his duty as such 
public servant, or inconsequence of anything done 
or attempted to be done by that person in the lawful 
discharge of his duty as such public servant, shall 
be punished- with imprisonment of eit her description 
for a term which may extend to{ten)years, and shall 
also be liable to fine. 

334* Whoever voluntarily causes hurt on grave 
an d sudden provocation, if he neither 
oaiubig a n h«rt & U intends nor know^ himself to be likely 
provocation. to cause hurt to any person other than 

the person who gave the provocation, shall be 
punished with imprisonment of either description 
for a term which may extend to o^e month, or with 
fine which may extend to fi ve hund red Rupeg&JXL 
w jth both . 

See note to b. 277, ante p. 222. 

The meaning of this and the following section of course is, that if 
a person who lifts received provocation assails the person who has 
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given the provocation, he is only liable to a light punishment. But 
if, while out of temper in consequence of the provocation, he were to 
attaok an innocent person, or to run aw^cfe generally, like a Malay, 
the previous provocation would be no excuse. I should not have 
thought it necessary to point this out, but that a case occurs in 
which the Magistrate seems to have put precisely the opposite con- 
struction upon the section. (1 Bomb. H.O. 17.) 


335- Whoever causes* grievous hurt on grave 
and sudden provocation, if he neithe r 
ous a hm"t g ou g pro- i ntend s nor knows himself to be likely 
vocation. to cause grievous hurt to any person 

other than the person who gave the provocation, 
shall be punished with imprisonment of either 
description for a term which may extend to four 
years, or with fine which may extend to two thousand 
Rupees, or with both. 

Explanation . — The last two sections are subject 
to the same provisoes as Exception 1, Section 300. 


336. Whoever does any ac t so rashly or n eo-li- 
Punishment for g ently as to endanger humanTlf e"' or 

!!!:.. l lld + \ u ; the' personal safety of Others, shall be 
persona) 6 safety of punished witn imprisonment of either 
others ' description for a term which ’ may 

extend to three months, or with fine which may 
extend to two hundred and fifty Rupees, or with 
both. 

Accordingly, it was held that a person who sends an article of a 
dangerous nature bv a carrier was bound to take reasonable care that 
its nature Bhould De communicated to those who had to carry it. 
And where a vessel containing nitric acid was so delivered without 
express notice of its contents, and it burst and injured the carrier, 
the sender was held to*be responsible for the consequences. (Farrant 
w. Barnes, 31 L.J.C.P. 137 ; 11 C.B.N.S. 552.) 

See note to s. 277, ante p. 222 ; and also note to s. 304A, ante p. 261 . 

337. Whoever ca uses hurt to anv pe rson by 
Causing hurt by doing any act so rasiily or negligently 

an act which en- as to endanger human life, or the per- 
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perionai^afety^of sona l safety of others, shall be punished 
others. with imprisonment of either descrip- 

tion for a term which may extend to 
six months, or with fine which may extend to five 
hundred Rupees, or with both. 

338 . Whoever causes grievous hurt to any per- 

_ • son by doifig any act so rashly or neg- 

ous hurt by an act ligently as to endanger human life, or 
Ufe° or e the ftU pe” the personal safety of others, shall be 
othew Bafety ° f P un ^bed with imprisonment of either 
description for a term which may ex- 
tend to two years, or with fine which may extend 
to one thousand Rupees, or with both. 

WRONGFUL RESTRAINT AND WRONGFUL CONFINEMENT. 

339 . Whoever voluntarily o bstruct s any person 

so as to prevent that person from pro- 
■traTnt. n8ful re " ceeding in any direction in jwhic h th at. 

person has a right to proceed, is said 
wrongfully to resfraiii Ehaf person. 

Exception . — The obstruction of a private way over 
land or water which a person in good faith believes 
himself to have a lawful right to obstruct, is not an 
offence within the meaning of this section. • 


Illustration. 

A obstructs a path along which Z has a right to pass, A not believ- 
ing in good faith that he has a right to stop the path. Z is thereby 
prevented from passing. A wrongfully restrains Z. 

340 . Whoever w rongfully red trains any person 
in such a manner as to prevent that 
6nram* ful person from proceeding b eyond cer - 
tain circumscribing limi ts, is said 
“ wrongfully to confine” that person. 
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Illustrations. 

(a) A causes Z to go within a walled space, and locks Z in. Z is 
thus prevented from proceeding in any direction beyond the circum- 
scribing line of wall. A wrongfully confines Z. 

( b ) A places men with fire-armB at the outlets of a building, and 
tells Z that they will fire at Z if Z attempts to leave the building. A 
wrongfully confines Z. 

Where a Superintendent of Police illegally wrote a letter to a person 
directing him to present himself before a Magistrate, and sent two 
constables to aocompany him, and prevent him from speaking with 
any one, this was held to constitute a wrongful imprisonment at civil 
law, and, of course, would have been a wrongful confinement under 
the above section. The Court said, 

“It is manifestly not necessary to constitute imprisonment that there 
should be a continuous application of superior physical force. In the felicitous 
language of Mr. Justice Coleridge, 4 it is one part of the definition of freedom 
to be able to go withersoever one pleases, but imprisonment is something more 
than the loss of tins power ; it includes tho notion of restraint within some 
li mits defined by will or power ext erior to our own.’ (Bird v, Jones, 7 Q.B. 
7i 2J It is qujte - ciear, tnereTbTfl, that the retaining of a person in a particular 
place, or the compelling him to go in a particular direction, by force of an 
exterior will, overpowering or suppressing in any way his own voluntary 
notion, is an imprisonment on the part of him who exercises that exterior will.” 
(2 Mad. H-C. 396.) 

And, so, it has been held, that a Police officer who detains a person 
for one single hour, except upon some reasonable ground justified by 
all the circumstances of the case, is guilty of wrongful confinement, 
and that he was not protected by s. 152 of the Grim. P.C. which 
authorizes an officer to detain an accused person for 24 hours without 
sending him before a Magistrate. (2 R.C.C.C.R. 70.) 

A person who puts in motion a ministerial officer who confines 
another, will be guilty of the wrongful confinement, according as the 
confinement was his act or that of the officer. If he states his case to 
the officer, who thereupon arrests the complainant, this may be a 
wrongful confinement by the officer, but will not be such by the in- 
formant, even though the latter signs the Charge sheet. (Gringham 
v. Willey, 4 H. & N. 296 ; 28 L.J. Ex. 243.) But if the Police officer 
absolutely icfuses to take the person into custody, unless the inform- 
ant desires him to do so, then the informant will be guilty of the 
wrongful confinement, if any such there is. But when the person 
states his case to a judicial officer, who thereupon, acting on his own 
judgment, commits the accused to prison, tne informant may be 
guilty of a malicious charge under s. 211, but not of wrongful con- 
finement. (Austin v. Dowling, 5 L.R.C.P. 534.) 

In the case of Reg. v. Irvine (1st Mad. Seas. 1867) there were two 
indictments against the captain of a ship for wrongfully confining the 
mate and the carpenter. Holloway, J., read to tho jury the law laid 
down by Lord Stowell in the case of the Aginoourt ( ante p. 272), 
| and told them that the captain of a ship hod, from the necessity of 
it the case, considerable powers extending in the case of disobedient 
mariners to the infliction of corporal punishment. That his powers 
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a fortiori extended in case of necessity to what would, but for "those 
powers, be wrongful restraint. He must, however, be restricted by 
the necessity of the ocoasion, and for determining upon that neces- 
sity, the condition of the ship, in which a whole watch had refused 
to work, was very material matter for their consideration, but that 
an act of restraint or confinement, legal in its inception, would 
become wrongful if the mode used was improper, or the continuance 
longer than the need demanded. The question of the necessity was 
not to be too nicely weighed, according to the calm judgment which 
men in cool blood would form after the event, but by a consideration 
of the occurrences, as they would appear to a reasonable man placed 
in the situation of the captain. 


341- Whoever wrongfully restrains any person 
. shall be punished with simple impri- 

for wrongful re- sonment for a term which may extend 
■traint. to on e month , or with fine which may 

extend te five hundred Rupees, or with both. 

See note to s. 277, ante p. 222. 

342. Whoever wrongfully confines any person 
shall be punished with imprisonment 
wr^gfS m confine^ of either description for a term which 
ment * may extend to o ne ye ar, or with fine 

which may extend to one thousand Rupees, or with 
both. 


343. Whoever wrongfully confines any person 

for (tHree days or mor e) shall be pun- 
finement for three ished with imprisonment of either de- 
or more days. scrip tion for a term which may extend 

to two years, atid shall also be liable to fine. 

344. Whoever wrongfully confines any person 

for ten days or more shall be punish- 
fin^«St fU for °ten ed with imprisonment of either descrip- 
or more days. tion for a term which may extend to 

three years, and shall also be liable to fine. 

345. Whoever keeps any person in wrongful 

confinement, knowin g that a writ for 
the liberation of thafperson has been 

36 
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for wh<»e liber- duly issued, shall be punished with 
been issued. imprisonment of either description for, 

a term which may extend t o two year s, 
i n addition t o any term of imprisonment towEicnhe 
may be liable under any other section of this Code. 

346. Whoever wrongfully confines any person 
in such manner as to indicate an in- 
finementin^secret* 't en ^ on that the confinement of such 
person may not be known to any 
person in teres ted in the person so confined, or to any 
pu blic serva nt, or that the place of such confinement 
may not be known to or discovered by any such 
person or public servant as hereinbefore mentioned, 
shall be punished with imprisonment of either de- 
scription for a term which may e xtend to two years . 
in addition to any other punishment to which he 
may be liable for such wrongful confinement. 


347. Whoever wrongfully confines any person 
for the purpose of extorting from the 
ftnement for the person confined, or from any person 
K^^perfy* 0 ^ interested in the person confined, any 
constraTning to an property or valuable security, or of 
eg® &o , constraining the person confined, or 

any person interested in such person, to da anything 
illegal or to give any information which may facili- 
tate the commission of an offence {see s. 40, ante 
p. 25), shall be punished with imprisonment of either 
description for a term which may extend tofthree) 
years, and shall also be liable to fine. 


348. Whoever wrongfully confines any person 
for the purpose of extorting from the 
taSfht X P erson confined, or any person inter- 
purpose of extort- ested in the person confined, any con- 
of compelling *rch fession or any information which may 
ifomtion of pro- i ea d ^ fae detection of an offence {see 
s. 40, ante p. 25), or misconduct, or for 
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the purpose of constraining the person confined, or 
any person interested in the person confined, to 
restore or to cause the restoration of any property 
or valuable security, or to satisfy any claim or 
demand, or to give any information which may lead 
to the restoration of any property or valuable 
security, shall be punished with imprisonment of 
either description for a term which may extend to 
three years, ^and shall also be liable to fine. 


OF CRIMINAL FORCE AND ASSAULT. 

349 . A person is said to use f orce to another if 
Force he causes motion, change^of .motion, 

or cessation ofjnotio n to that other, 
or if he causes to any su bstanc e such motion, or 
change of motion, or cessation of motion as brings 
that substance into contact with any part of that 
other’s body, or with anything which that other is 
wearing or carrying, or with anything so situated 
that suchf contact aff ecti that other’s sense of feeling ; 
provided that the person causing the motion, or 
change of motion, or cessation of motion, causes that 
motion, change of motion, or cessation of motion in 
one of the three ways hereinafter described. 


First — By his own bodily power. 

Secondly . — By disposing any substance in such a 
manner that the motion or change or cessation of 
motion takes place without any further act ion his 
part, or on the part of any other person. 


Thirdly . — By inducing any animal to move, to 
change its motion, or to cease to move. 

360 * .Whoever in tentio nally uses force to ah^ 
• person, (wSSEout) that person’s consent, 
in order to the committing of any 
offence, fog intending by the use of such force to 
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cause, or knowing it be likely that by the use of 
such force he will cause i njury, fear, or annoyancej 
to the person to whom the force is used, is said to 
“ use criminal force” to that other. 

Illustrations. 

(а) Z is sitting in a moored boat on a river, A unfastens the 
moorings, and thus intentionally causes the boat to drift down the 
stream. Here A intentionally causes motion to Z, and he does this 
by disposing substances in such a manner that tfye motion is pro- 
duced without any other act on any person’s part. A has therefore 
intentionally used force to Z, and if he has done so without Z’s 
consent in order to the committing of any offence, or intending or 
knowing it to be likely that this use of force will cause injury, fear, 
or annoyance to Z, A has used criminal forco to Z. 

(б) Z is riding in a chariot. A lashes Z’s horses, and thereby 
causes them to quicken their pace. Here A lias caused change of 
motion to Z by inducing the animals to change their motion. A 
has, therefore, caused force to Z ; and if A has done this without Z’s 
consent, intending or knowing it to be likely that he may thereby 
injure, frighten, or annoy Z, A has used criminal force to Z. 

(c) Z is riding in a palanquin. A, intending to rob Z, seizes 
the pole and stops the palanquin. Here A has caused cessation of 
motion to Z, and he has done this by his own bodily power. A has, 
therefore, used force to Z ; and as A acted thus intentionally 
without Z’s consent, in order to the commission of an offence, A has 
used criminal force to Z. 

( d ) A intentionally pushes against Z in the street. Here A has 
by his own bodily power moved his own person so as to bring it into 
contact with Z. He has, therefore, intentionally UBed force to Z, 
and if he has done so without Z’s consent, intending or knowing it 
to be likely that he may thereby injure, frighten, or annoy Z, he has 
used criminal force to Z. 

(«) A throws a stone, intending or knowing it to be likely that 
the stone will be thus brought into contact with Z or with Z's 
clothes, or with something carried by Z, or that it will Btrike water 
and dash up the water against Z’s clothes or something carried by 
Z. Here, if the throwing of the stone produce the effect of causing 
any substance to come into contact with Z or Z’s clothes, A has used 
force to Z ; and if he did so without Z’s consent, intending thereby , 
to injure, frighten, or annoy Z, he has used criminal force to Z. ^ \ 

(/) A intentionally pulls up a woman’s veil. Here A intend 
tionally uses force to her ; and if he does so without her consent, 
intending or knowing it to bo likely that he may ^thereby frighten, 
or annoy her, he has used criminal force to her, 

ig) Z is bathing. A pours into the bath water wbibh he knows 
to be boiling. Here A intentionally, by his own bodily, goireft pauses 
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euch motion in the boiling water as brings that water into cc&tact 
with Z, or with other water so situated that such contact must affect 
Z’s sense of feeling ; A has, therefore, intentionally used foroe to Z, 
and if he has done this without Z’s consent, intending or knowing it 
to be likely that he may thereby cause injury, fear, or annoyance to 
Z, A has used criminal force. 


(70 A incites a dog to spring upon Z witlmut Z 
if A intends to cause injury, fear, or annojg^^^ 
force to Z. 


Z's consent. Here, 
o Z, he uses criminal 


351 * Wjioever makes any kr esture~of any pre - 
Assauit. parationj i ntending or knowing it to 

be likely thafT such gesture or prepara- 
tion will cause any person present to apprehend that 
he who makes that ges ture or preparation is about 
to (use criminal lorce 1 ^ to that person, is said to 
commit an assault. 


Explanation . — Mere words do not amount to an 
assault. But the words which a person uses may 
give to his gestures or preparation such a meaning 
as may make those gestures or preparations amount 
to an assault. 


Illustrations. 

(а) A shakes his fist at Z, intending or knowing it to be likely 
that he may thereby cause Z to believe that A is about to strike Z. 
A has committed an assault. 

(б) A begins to unloose the muzzle of a ferocious dog, intending 
or knowing it to be likely that he may thereby cause Z to believe that 
he is about to cause the dog to attack Z. A has committed an assault 
upon Z. 


(c) A takes up a stick, saying to Z, “ I will give yon a beating.” 
Here, though the words used by A could in no case amount to an 
v assault, ana though the mere gesture, unaccompanied by any other 
Xciroumstances, might not amount to an assault, the gesture explained 
vy the words may amount to an assault. 

) J An assault is an attempt^ to commit a fo rcible crime against the 
/ person of another. Mere words can never amount to an assault, but 
' spy act b or gestures which indicate such an attempt, with a present 
^possibility of carrying out the intention, are sufficient. And words 
^may give a meaning to the gestures which accompany them, so as 
either to attach to those gestures the character of an assault, or 
deprive them of that character. (1 Bomb. H.O. 205.) Striking at 
another with a stick, or the hand, though the blow does not reach his 
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person — throwing anything at him, though it miss its aim— present* 
lug a loaded gun, within the distance to which it will carry, are all 
assaults. But threatening to strike another at Buch a distance that 
he cannot by possibility be reached, is not. Nor is the administering 
a deleterious drug an assault, though it was once ruled otherwise. 
(Arch, 566-7.) 


Criminal force is 
necessary, if the 
character. 



sault Ally completed. No violence is 
is in itself of a hostile or insulting 


‘To beat, UHpbgr.l acceptation of the word, means not merely to strike 
forcibly with tnenand, a stick, or the like, but includes every touching or 
laying hold (however trilling) of another's person or clcfthes, in an angry, 
revengeful, rude, or insolent manner ; as, for instanoe, thrusting or pushing 
him in anger, holding him by the arm, spitting in his face, jostling him oat of 
the way, striking a horse upon which he is riding, whereby he is thrown, &c." 
(Ibid.) 



Explanation . — Grave and sadden provocation will 
not mitigate the punishment for an offence under 
this section if the provocation is sought or volun- 
tarily provoked by the offender as an excuse for the 
offence—- or 


If the provocation is given by anything done in 
obedience to the law, or by a public servant in the 
lawful exercise of the powers of such public ser- 
vant — or 


See ante, note p. 254. 

If the provocation is given by anything done in 
the lawful exercise of the right of private defence. 

Whether the provocation was grave and sudden 
enough to mitigate the offence is a question of fact. 

See ante,, pp. 255, 256. Nor will the act amount to criminal force 
where it is such as the law permits. Ab, for instance* the moderate 
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chastisement of a child by its parent or a (scholar by its teactier. 
(Aroh. 568.) A master is not authorized to beat his servant. 
But a master is entitled to inflict moderate chastisement upon 
his apprentice, to whom he stands in the position of a parent. 
(Act XIX of 1850, s. 14.) * 

See note to s. 277, ante p. 222. ( j 

353 . Whoever assaults o r u ^' c rimin al force to 

Using criminal an y person/ being a public servant in 
* ub5c t0 Be d /vant execution of his duty as such pub- 
Erom'disoharge^fit lie servant, or with intent to prevent 
his duty. or dgfcg,. that person from discharging 

his duty as such public servant, or in consequence 
of anything done or attempted to be done by such 
person in the lawful discharge of his duty as such 
public servant, shall be punished with imprisonment 
of either description for a term which may extend 
to two years, or with fine, or with both. 

Resistance to a public officer who is attempting to search a house 
without the pr oper wr ; tte n order authorising him to do so, is not 
punishable under this section. (7 N.W.P. 209 ) 

354 - Whoever assaults or uses criminal force to 
Assault or use an y woman, intend ing to outrag e or 
awomaS^wUhm 0 knowing ^ to be likelylbat he will 
tent to outrage her thereby outrage her modesty, shall be * 
modesty. punibhed with imprisonment of either 

description for a term which may extend to two 1 
years, or with fine, or with both. 

A criminal who is a Becond time convicted of this offence is also 
liable t o whipping ^ (Act VI of 1864, s. 4.) 

The w ant of consent is essential to either an assault or oriminal 
force. And there must be some evidence of want of consent. (Reg. 
v. Fletcher, 1 L.R.C.O. 39.) The consent of a child u nder 12 years of 
age is immaterial. (See note to s. 90, ante p. 73.) Practically, how- 
ever, if a child consented to what would otherwise be an indecent 
assault, I do not think there could be a conviction under this section. 
Mere indecency is not an indictable offenoe, and if the child con- 
sented to an aot of mere indelicacy it could not be said that it was 
likely to 41 cause injury, fear, or annoyance,” within the meaning of 
s. 350. Nor does the case seem to be affected by the recent decision 
in Reg. v. Look (2 L.R.C.C. 10) ; there it was held that the prisoner 
was properly convicted of an indecent assault on two boys of eight 
years old, the jury having found that they merely submitted to the 
acts, being ignorant of what was being done, but that they did not 
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actively consent. But, under English law, any touch is an ehsanlt 
if the person touched does not consent. Under Indian law it is only 
criminal if it is done “ in order to the committing of any offenoe, 
or to “cause injury, fear, or annoyance.” But if the child were 
under 10 years of age, and the prisoner were trying to have sexual 
intercourse with her, then her consent would be immaterial. For 
the attempt, if successful, would be rape (s. 375), and, therefore, if 
unsuccessful, would be punished under s. 511. 

1 355. Whoever assaults or uses criminal force to 
any person, intending thereby to dis- 
mitS ai foro e ° r w ^ honour that person, otherwise than on 
^^erBo^other- grave and sudden provocation given 
wiae than’on grave by that person, shall be punished with 
provocation. imprisonment of either description for 
a term which may extend to two years, or with fine, 
or with both. 


/ 356- 1 Whoever assaults or uses criminal force to 

ASBwlat or oii an y P erson > attempting to commit 
mina" a f orcohi at- theft on any property which that per- 
mit P tbeft *of °pro- son is then wearing or cairying, shall 
perty carried by b e punished with imprisonment of 
* l)m§m ' either description for a term which 

may extend to two years, or with fine, or with both. 


Assault or cii- 
mixtal force in at- 
tempting to com- 
mit theft of pro- 
perty carried by 
& person. 


357. Whoever assaults or uses criminal force to 

A«*uit or cri- an y P erson > in attempting wrongfully 
minaifom in at- to confine that person, shall he pun- 
fSJy tS mnSSe ished with imprisonment of either 
penon. description for a term which may ex- 

tend to one year, or with fine which may extend to 
one thousand Rupees, or with both. 

35& Whoever assaults or uses criminal force to 
any person on pave and sudden pro- 
u a^T g ult ^nii^i vocation given by t hat pers on, shall be 
vo^twnf rarepro * punished with simple imprisonment 
for a term which may extend to 
month! or with fine which may attend to two 
ISmcLrea Rupees, or with both. > 
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Explanation . — The last section is subject to the 
same explanation as Section 352. 

Persona convicted of rioting, assault, breach of peace, or abetting 
the same, or of assembling armed men, or of taking other unlawful 
measures with the view of committing such acts, may be directed to 
enter into engagements to keep the peace, either on their own per* 
sonal rec ognizanc e or with securities. Where the conviction is by 
an officer not exercising the powers of a Magistrate he may report 
the case to the Magistrate of the District or other officer exercising 
such power, who may deal with the case as if the conviction haS 
been before himself. (Cr. P.O., ss. 489-490 ; Act X of 1875, s. 140.) 
But such report must be made forthwith, and as part of the pro- 
ceedings connected with the conviction. (Crim. P.C. 122 of 1864, 
Scotland, O.J. & Frere, J.) 

So, parties may bo summoned to shew cause why they should not 
be bound over to keep the peace, upon credible information being 
given to a Magistrate that a breach of the peace is likely to take 
place (Or. P.C., s. 491) ; and in case of non-compliance with the order 
the person may be c ommitted to ja il. (Ibid., s. 497.) His confine- 
ment is onlv to last till he - complies with the order, or, in case of 
continued disobedience, for one year. (Ibid., s. 498.) But this 
period may be extended for a further period of one year by the 
Court of Sessions upon a report and reference by the Magistrate 
who committed him. (Ibid., s. 499.) 

A statement contained in an official report of a Subordinate Magis- 
trate, though not made with the view of having security exacted, is 
“credible information within the meaning of s. 491 ” (Crim. P.C. 122 of 
1864), and will warrant the issuing of a summons for the appearance 
of the party. But it is not such evidence as will justify the Magis- 
trate in making an order under s. 497. That order can only be made 
after a judicial investigation, upon evidence taken in the presence of 
the party charged, giving him the opportunity of cross-examining 
the witnesses. (4 B.F.B. 46 ; 6 Bomb. C.C. 1 ; Cr. P.C., s. 491, 

Magistrates may also discharge any recognizance or surety on 
sufficient grounds shown (Cr. P.C., s. 500), and may relieve the surety 
from further liability by enforcing appearance and surrender of the 

E erson for whom security had been given, and then calling upon 
im to enter into freBh recognizances, or to give fresh security as at 
first. (Ibid. 501.) 

OP KIDNAPPING, ABDUCTION, SLAVERY, AND POROED LABOR. 

359* Kidnapping is of two kinds ; kidnapping 
from Bri tish In dia, and kidnapping 
Kidnapping. f rom lawf ul guard ianship. 

380* Who ever convey s any person beyond the 
limits of British Iridia w ithout th e 
consen t of that person, or of some 
B ^ person legally authorized to consent 

37 
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on behalf of that person, is said to kidnap that person 
from British India. 


361 . 


Who ever takes or entices any mips 
Kidnapping from tom^eeoyearsjot age it TT male, or 
lawful guardian- unaeTsmeen years of age it a female, 
or any peVsoiTof unsound mind . 1 out 
of the ke eping of the lawful guardian of stich minor 
or person ot unsound mind, ((without th^ consent of 
such guardianj(is said to kidnap such minor or person 
from lawful guardianship. 


Explanation . — The words “lawful guardian” in 
this section include any person l awfully entruste d 
with the care or custody of such minor or other 
person. 

Exception . — This section does not extend to the 
aot of any person who in good faith believes himself 
to be the father of an illegitimate child, or who in 
good faith believes himself to be entitled to the 
lawful custody of such child, unless such act is com- 
mitted for an immoral or unlawful purpose. 


Under this section, it will be observed, the consent of the girl 
is immaterial, and neither f orce nor fraud form elements in the 
offence, as they do under s. 3o2. (‘2 W.il.u.0. 5.) In a very recent 
case under the English Statute, which is substantially the same as 
the present section, it appeared that the prisoner asked the girl to 
go out with him, to which she consented, and they remained away 
from her home for three days, visiting places of public entertain- 
ment by day and sleeping together by night. They then departed, 
he telling her to go home. The father of the girl swore that she 
was away without his knowledge and against iiis will. The girl 
went of her own wish, and the jury found that the prisoner had no 
intention of keeping her permanently away from her home. The 
conviction was affirmed. The Court said, 


“The Statute was passed for tiie protection of parental rights. It is per- 
fectly dear law that any disposition of the girl, or any consent or xoi wardness 
on her part are immaterial on the question of the prisoner's liability under this 
section. The difficulty arises on the point whether the prisoner has taken her 
out oLAfce possession of her father within the maanjpg of the Statute. The 
girl from her father, from under his roof and away from his 
days and nights, and cohabited with her during that time, and 

her from the possession of her father, even though 
o him. The offense under this enactmsh* may be 
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complete almost at the instant when the girl passes the threshold of her father's 
house, as where the faets show that the man who takes her away has an 
intention of keeping her permanently. We do not mean to say that a person 
would be liable to an indictment if the absence of the girl whom he takes away 
is intended to be temporary only and capable of being explained, and not 
inconsistent with her being under the parental control. AU we say is that 
"there is in the present case sufficient evidence for the jury to aot upon." 
(Reg. t>. Timmins, 80 L.J.M.C. 15 ; Bell, 276.) 

On the other hand, it was ruled that no offence had been committed 
under this section where the girl hqd actually run away from and 
was out of the possession of her father, when the enticement took 

E lace, (5 R.J. & r. 152), or where she was at the time living in the 
ouse of a person who was not her guardian, but to whose son 
she was engaged. (2 N.W.P. 286.) And so, where the indictment 
charged that she was allured out’ of the possession of her mother, the 
fact being that her mother refused to allow the daughter to live with 
her, but had sent her to reside Vith her grandmother, under whose 
care she supposed the girl- to be. (Reg. v. Burrell, L. & 0. 854; 
33 L. J.M.C. 54.) And, similarly, where the prisoner met a girl in the 
street going to school, and induced her to go with him to a town some 
miles distant, where he seduced her. They returned together, and he 
left her where he met her. The girl then went to her home where she 
lived with her father and mother, having been absent some hours 
longer than would have been the case if she had not met the prisoner. 
He made no enquiry and did not know who the girl was, or whether 
she had a father or mother living or not, but he had no reason to 
he lievft and did not believe that she was a girl of the town. TEe 
decision iiT this case turned upon the absence of any circumstances 
to show that the prisoner had knowledge that he was taking the 
girl from the possession of those who lawfully had charge of her. 
In the absence of any finding of fact upon that point, the Court Baid 
that the conviction could not be supported. (Reg. v. Hibbert, 1 
L.R.C.C. 184.) In the two former cases, the fact of possession 
was negatived. 

A mistaken belie f that the prisoner had the guardian’s consent to 
the taking, or that the girl waB not under any one's guardianship, 
will be a defence to a charge under this section. But the mere 
circumstance that the prisoner er roneously and reasonab l y; belie ved 
the girl to he over sixteen will be no defence - . "(Reg. v. Prince, 2 
L.R.C.O. 154. See the case fully set out, ante p. 55.) 

So great is the respect paid by the law to parental rights, that it 
will compel a girl t o return to her father’s roof, even against her 
own consent, if she is under the age of sixteen, unless there is reason 
to Buppose that he will not exercise proper parental control. (Reg v. 
Howes, 30 L.J.M.O, 47 ; Mallinson v, Malhnson, 1 L.R P. & D. 221.) 
This principle was acted upon in the Supreme Court at Madras by 
Sir 0. Rawlinson and Sir A. Bittleston, in the case of Culloor Narrain- 
sawmy (Sept. 1858), where they decided that a Hindu youth of the 
age of 14, who had gone to the S cottish Missionari es, should be given 
up to his father, though he had become a convert to Christianity and 
was most anxious to remain with his new protectors. A similar 
decision was given in the Supreme Court of Bombay in regard to a 
hoy of twelve years old (Perry, 0.0. 103), and by Sir Mordauut Wells 
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in Calcutta, in respect of a boy 15 years and 2 months old (in re 
Hemnauth Bose, 1 Hyd. Ill) ; and an exaotly opposite decision was 
given in Bombay by Sir Joseph Arnould, who rerused to be bound by 
the authority oi the decision of Sir M. Wells. The decision of his 
own Court and of the Madras Supreme Court do not appear to have 
been brought to his notice. (In re Wittoo, 9th May, 1865.) In the 
Bombay case the boy was 15 years and 7 months old. 

By Muhammedan law the mother is entitled, even as against the 
father, to the custody of her sons up t^JJ^gags, and of her daughters, 
according to the Soonee school of law up to puberty, but according 
to the Shiah school only until 7 years. (Mac. M.L. 267-269 ; 2 Hyde, 
63;2W.R. Cir. 76.) * 


362 - 

Abduction. 




jompeJ 


go ifom anj_piace, 
that person. 


r by a ny 
persorj to 
to abduct 


363 - Whoever kidnaps any person from Britisli 
India or from lawful guardianship, 
kjSappiS ent f ° r shall be punished with imprisonment 
of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 


This offence continues, and may therefore be a frefrte d. so long as 
the process of taking the minor out of the keeping of his lawful 
guardian continues. (1 Mad. L.R. 173.) 

The fact that a b etroth al, not amounting to a marriage or transfer 
of guardianship, has taken place between the accused and the girl, is 
no answer to the charge, though it might diminish the heinousness 
of the offence. (5 R. J. & P. 149.) 

A subject of an Indepcndant State is amenable to the British Courts 
for the offence of ki dnappin g from British India, though, if the person 
so kidnapped were murdered beyond our territories, there would be 
no jurisdiction in respect of the homicide. (W.R.C. 89.) 

364 * Whoever kidnaps or abducts any person 

Kidnapping or in order ttat sudl P^on may be mjjL- 
abducting, in or- dered, or may be so disposed of as to 

** "° ™ er be put in danger of being murdered, 
shall be punished with transportation for life, or 
rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 
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IUustratione. 

(a) A kidnaps Z from British India, intending or knowing it to 
be likely that Z may be s acrificed to an idol. A has committed the 
offence defined in this section. 

(b) A forcibly carries or entices B away from his house in order 
that B may be murdered. A has committed the offence defined in 
this section. 


- 365 - Whoever kidnaps or abducts any person 
'kidnapping or® i n ^ en ^ to cause that person to 

l abdaoting with be se cretly and wrongfully confined, 
andlwTongJuiiy to shall be punished with imprisonment 
oonAne a person. 0 f either description For a term which 

ipay extend to seven years, and' Shall also be liable 
to fine. 


366 . 


kidnaps c 
intent tl 


or a bducts any woman 
hat she may be com- 
pelled , or knowing it to be likely that 
she will be compelled to marry any 
pe rson against her will , or in- order 
or seduced 


Whoevef 
with 

• Kidnapping or 
adducting a wo- 
man to compel her 
^marriage, &c. 

that she may be^ forced or seduced To illicit inter- 
course, | or knowing it to he likely that she will be 
forced or seduced to illicit intercourse, shall be pun- 
ished with imprisonment of either description for a 
term which may extend to ten years, and shall also 
be liable to fine. 


Section 366 seems to apply to cases where, at the time of the abduc- 
tion, the woman has no intention of marriage or illicit intercourse, 
but it is contemplated th at frar ma rria ge, , pr ill icit intercourse with 
her, will be brought about fev force of sSuotionf b rought to bear upon 
her afterwards. Section 498 embr aces a li cases where the object of 
the taking or enticing is, that the fwifejm ay have illicit intercourse 
with some other person, even though, as generally happens, she is 
quite aware of the purpose for which she is qui tting her h usband and 
is an assenting party to it. Therefore, where a forocuressV nduced a 
married woman of 20 to leave her husband, and the facts snowed that 
“ she had made her deliberate choice, and was determined of her own 
free will to leave her husband, and become a prostitute in Calcutta,” 
the Bengal High Court held that no conviction could be maintained 
under s. 366. But that there was quite sufficient evidence to oonviet 
the prisoner of enticing under a 498, 11 for whatever the wife’s secret 
inclinations were, she would have had no opportunity of carrying 
them out had not the prisoner interfered.” (1 W.O.G. 45.) 
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367. Whoever kidnaps or abducts any person in 
order that such person may be sub- 

Kidnapping or jected, or may be so disposed of as to 
to object a person be put m danger oi being subjected i 
hurt> to grievous hurt, or slavery, or to the 
unnatural lusts of any person, or know- 
ing it to be likely that such person will be so sub- 
jected or disposed of, shall be punished with imprison- 
ment of either description fora term* which may 
extend to ten years, and shall be liable to fine. 

Offences under ss. 367-370 & 371 committed by any subject of Her 
Majesty, or of an allied Prince upon the high seas, or in Asia or 
Africa are punishable in India under the Slave Trade Act, 39 & 40 
Viet. c. 46, s.,1. 

368- Whoever, knowing that any person has 
been kidnapped or ha9 been abducted, 

Wrongfully con- r*n l i ■» 

ceaiing or keeping wrong! ully conceals or keeps such per- 
idcJpp“d“mon tt son in confinement, shall be punished 
in the same manner as if he had kid- 
napped or abducted such person, with the same 
intention or knowledge, or for the same purpose as 
that with or for which he conceals or detains such 
person in confinement. 

The mere keeping in a man's house of a girl whom he knows to 
have been kidnapped, is not an offence under this section. She must 
be restrained or kept out of view as well. (5 N.W.P. 183-189.) 

369 Whoever ki dnaps o r abducts any child 
under the ageof ten years, with the 
JBSBfSn" intention of taking dishonestly any 
wStiT intenTS moveable property from the person of 
steal moveable pn>- such child, shall be punished with 
ISShchSd.’ imprisonment of either description for 
a term which may extend to seven 
years, and shall also be liable to fine. 

370- Whoever imports, exports, removes, buys, 

Buying or dis- sell^^OT disposes of any person as a 
a slave.** 81 * or accepts, receives, or detains 

against his will any person as a tflave. 
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shall be punished with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine. 

See note to s. 367. 


371 . Whoever habitually imports, exports, re- 
moves, buys, sells, traffics, or deals in 
infto l Bkves. deft1 ’ slaves, shall be punished with trans- 
a portation for life, or with imprison- 
ment of either description for a term not exceeding 
ten years, and shall also be liable to fine. 

See note to s. 367. 


372 - Whoever sells, lets to hire, or otherwise 
Selling of any disposes of any minor uncfer the age 
mflrarrw purposes 0 f sixteen years, with intent that such 

of prostitution, sc. . - n i i j in 

minor shall be employed or used for 
the purpose of p rostitu tion or for any unlawful and 
immoral purposeTorTcnowing it to be likely that 
such minor will be employed or used for any such 
purpose, shall be punished with imprisonment of 
either description for a term which may extend to 
ten years, and shall also be liable to fine. 

To constitute an offence under this section, it is £qP) necessary 
that there should have been a disposal equivalent to a transfer of 
possession or control over the minor's person ; the mere fact of 
e nrolling a minor among the dancing twirls of a pagoda, whose pro- 
fession is admittedly that of prostitution, constitutes the offenoe. 
(1 Mad. L.R. 164.) 


of prostitution. 


373 . Whoever b uys, hires, or otherwise o btains 
* of any possession of any minor under the age 
■purposes 0 f sixteen years, with intent that such 
minor shall be employed or used for 
y the purpose of prostitution or for any unlawful and 
immoral purpose, or knowing it to be likely that 
such minor will be employed or used for any such 
purpose, shall be punished trith imprisonment of 
either description for a term which may extend to 
ten years, and shall also be liable to fine. 

These sections were very much considered in the case of Reg. v. 
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Shaik Ally. (5 Mad. H.0. 473.) There, the charge was under s. 373. 
It appeared that the prisoner by an offer of money induced a girl of 
theage of ten years to have a single act of sexual intercourse with 
him m an uninhabited house to which Bhe went at his request for! 
the purpose. Both parties were surprised in the act, and the man* 
was at once taken into custody. The Judges, upon a case referred 
by Scotland, C.J., were of opinion that the conviction was bad. In 
the first place, they were all of opinion that the prisoner had never 
obtained possession of the girl within the meaning of the section. 
Scotland, C. J. said, 

“But, to bring a case within the section, it is, in my opinion, essential to 
•how that possession of the minor has been obtained undeita distinct arrange* 
ment come to between the parties that' the minor’s person should be for some 
time completely in the keeping and under the control and direction of the party 
having the possession, whether ostensibly for a proper purpose or not. Complete 
possession and control of the minor’s person obtained by buying, hiring, or 
otherwise, with the knowledge or intent that, by the effect of siioh possession 
or control, the minor should or would afterwards be employed or used for either 
of the purposes stated, is what the section was intended to make punishable as 
a orime. The F~ovision seems to me to exclude the supposition that an obtain* 
ing of possession in the sense in which that expression is, no doubt, sometimes 
used, of merely having sexual connection with a woman, could have been in the 
mind of the framers oi the section.” (Acc. 7 N.W.P. 295). 


On a second point there was a difference of opinion. The Chief 
Justice said, “It is not I think essential to the offence that the 
buying, hiring, or other obtaining of the possession of the minor 
should be from a third person ; the language of the section is quite 
applicable to an agreement or understanding come to with the minotf 
without the intervention of a third person, and the vice against whichi 
the section is directed is certainly not of any lesser enormity in the 
latter case.” 

On the other hand, Holloway, J., was of opinion that it must be a 
’ transaction “ of which other parties are ifoe R Ht)1 er * jR and the minor is. 
the object.” “ This view need afford no encouragement to the de- 
bauching or seduction of innocent girls, without the consent of their 
guardians ; such cases are fully provided for elsewhere, and the fact 
that they are so removes all doubt from my mind as to the construe* 
tion of the present section.” 


On a third point, Holloway, J. said, “ I must guard myself against 
being supposed to think that nothing more is required than minor- 
ity, a contract, and an intent to have sexual connection, to render 
the man who hires punishable under this section. The intggtion or 
knowled ge must be made out, and it may well be, looking al the 
whole scope of the sections, that the previous ones deal with the 
corruption of girls without the consent of their guardians, or of 
women by suppressing their will by force or deceit, and that these 
deal with the case of trafficking in i nnocenc e. They are, perhaps, 
not intended by confounding the provinSei loflaw and ethics to make 
men virtuous by Legislative enactment. A minor, not generally 
unchaste, may still be protected by its provisions ; while she, who 
has been already devoted to prostitution, may not be within the 
protection, because, on any reasonable construction of the words, an 
unchaste act cannot have been committed with intent to doihat 
which has already been done.” 
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To sell or otherwise dispose of an innocent minor for the purpose 
of being brought up &b a dancing girl, or devoted to a pagoda in that 
capacity, is an offence under s. 372 ; and to buy or receive a girl4or 
such purpose is an offence under s. 373, inasmuch as it is notorious 
that prostitution is part of the profession of a dancing eirl. (5 Mad. 
H.O. BbmbT&.U. 30; TTOTOT 164). 

374. Whoever unlawfully compels any person to 
unlawful com- l abou r against the will of that person 
puisory labour. shall be punished with imprisonment 
of either description for a term which may extend 
to one year, or with fine; or with both. 

The word “ labour" has not been defined, and, therefore, will apply 
either to mental or bodily labou r, though probably the last species 
was principally contemplated by the framers of the Code. The word 
u nlawfully ” applies both to the person compelled and the means 
resorted to. It is not unlawful to compel a child, a iflholar, or an 
apprentice to work, even by means of personal chastisement, when of 
a moderate nature ( ante p. 271.) It is unlawful to compel a servant, 
or a person who is under a contract to labour, by means of personal 
.violence, though it would be lawful to do so by m oral compulsi on, as 
threats of legal coercion. It would be unlawful to compel a person, 
who was not under an obligation by contract; to do work against his 
will, whatever the species of compulsion might be. I conceive, how- 
ever, that the compulsion employed must be such as amounts in law 
to duress, and must at least bo as great as would vitiate a contract. 
For instance, actual violence, or restraint, an illegal arrest, (Duka 
de Cadaval v. Collins, 4 A. & E. 858,) an unlawful detainer of goods, 
(Wakefield v. Newbon, 6 Q. B. 276,) a refusal to perform an act which 
the party employing the compulsion was legally bound to do, (Tra- 
herne v. Gardener, 25 L.J.Q.B. 201 ; 8 E. & B. 161.) Mere threats of 
personal enmity, hostile influence, withdrawal of favor, and the like 
would not be sufficient. 


OP RAPE. 


375. A man is said to commit “ rape” who, ex- 
cept in the case hereinafter excepted, 
has s exual i nterco urse, wi th a woman 
under circumstances falling under any of the five 
following descriptions : — 

First . — Against her will. 


Secondly . — Without her c onsen t. 

Ky?V-)WiAh he* consent, when her co^sen^Jb 
been l>l^ii^aNDy\puttii>g )r of 

hurt 

38 
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S Hhhj/y - With her coijsen^^hejfc^the m^A knows 
e is n^fj! h<3r her cwjfeent is 

>eoa«(se sh^ bekeve^tha^ne is anothj^yinan, to 
whoih^he ispr believes h/rseli to be lawfully married. 

JF?/iAZ^L — she 
is und^ ieh y^ars of age. 

Explanation . — Penetration is sufficient to consti- 
tute the sexual intercourse necessary to the offence 
of rape. 

Exception . — Sexual intercourse by a man with his 
own wife, the wile not being under ten years of age, 
is not rape. 

376 .Whoever commits rape shall be punished 
Punishment for with transportation for life, or with 
rftpe - imprisonment Of either description for 

a term which may extend to ten years, and shall 
also be liable to fine. 

Upon a second conviction for this crime the offender is also liable 
to w hipping . (Act VI of 1864, s. 4 ) The essence of the offenco of 
rape consists in its being committed a gainst, or without, the consent 
of the female. Accordingly, the offence is complete if committed 
when the woman is i ncapable of giving a consent, as, for instance, 
where she is under the influence of stupefying drugs, or insensible 
from drink, or, from mental imbecility, is unconscious of the nature 
of the act which is taking place ; or if the consent is to a different 
act from that which is really being done ; as for instance, when the 
prisoner had connection with a girl, who believed that she was being 
subjected to a surgical operation for the benefit of her health, that 
belief being caused by his fraudulent representation. (Reg. v. 
Flattery, 2 Q.B.D. 410.) Nor is it any excuse that she consented at 
first, if the act was afterwards committed aganist her will, or that 
she consented a fter the f act, or from f ear of injury , oruiider circum- 
stances which rendered a successful resistance impossible. Nor is 
the mere cessation of a genu ine resistan ce a sufficient evidence of 
consent. (1 W.R.C.C. 21.) JNor can it be set up as any defence that 
the woman was a tfagtitute, or even tnat she was ine con- 

cubine of the prisoner, if notlegally united to him ; for, however 
vicious her course of life, she is still entitled to the protection of the , 
law, and may try to be virtuous whenever she chooses. (Arch. 610.) 

Tn England, it is held that tho consent produced by mere animal 
instinct would bo sufficient to prevent the act from constituting a 
rape, and that even in the case of an idiot some evidence of want of 
consent is necessary. (Beg. 9. Fletcher, 21 L.J.M.O. 85 ; Bell* 03 ; 
Reg. v. Fletcher, 1 t.R.C.O. 39.) But under the Code it would seem 
to be different, since by s. 90 f * a consent is not such a consent as 
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intended by any section ot the Code,” if it is “ given by a person who, 
frnmunsoq ndness of min'& Js unable to understand the nature and . 
consequence^? that tubmen she gives consent.” (See ante p. 73.) 

The fourth clause of s. 375 is opposed to the decision of all the 
English authorities, who in several cases arrived at the conclusion 
that where a woman actually was a consenting party to the act though 
under the influence of mistake , the essential ingredient in the offence 
was wanting. It is obvious that such an assertion, when put forward 
by a married woman, requires to be scrutinized most suspiciously 
before it is accepted as true. Where there has been intimacy between 
the prisoner and the female, there will always bo strong reason to 
suspect that th% charge was set up to obviate the consequences of 
detection. 

In the majority of cases, the only direct evidence of the rape is that 
of the p rosecutrix herself. Where this breaks down, or cannot be 
obtained, as where the female from extreme youth or from some 
incapacity, such as being deaf and dumb, cannot give h^r testimony, 
and there is no other evidence producible (see Reg. v. Whitehead, 
1 L.R.C.C. 33), there is nothi ng for p, but to acquit, fier evidence 
should always be received, (not) with distrust, bat with caution. 
remembering that the charge is one easy to make and hard to refute. 
The first thing necessary to examine in support of her statement is, 
whether there is any indirect evidence that sexual connection took 
place. Upon this point it is most important to have the evidence of 
a medical man as to the state of the parts. In India such evidence 
is often unattainable, but it would certainly be a suspicious circum- 
stance if no female relation were produced to testify to marks or in- 
jury or the like. The next thing is to see, whether the connection, if 
it took place, wasfg ff ainst her will, ! For this purpose all the surround- 
ing circumstances should be carefully sifted. The character of the 
prosecutrix, her intimacy with the prisoner, and the amount of fami- 
liarity which she had formerly permitted him to indulge in ; the place 
in which the act took place, as shewing that she might have obtained 
assistance ; the distance at which other persons were passing by ; any 
screams or cries which were heard, her conduct immediately after 
the outrage, her appearance, and so forth. (See Arch. 610.) 

Evidence is admissible to show that the p rosecutrix is a common 
prostitute, or that she has had previous connection with the prisoner, 
for both of these are material facts bearing directly upon the question 
of consent. But, although the prosecutrix may be asked on cross- 
examination whether she has not had illicit connection with other 
men, her answer is final , and evidence to contradict her is inadmissible. 
It is plain that such evidence would only go to her character. The 
fact that a woman has had voluntary, though unlawful, intercourse 
with A, is not even primd fade evidence that she would submit to the 
same intercourse w&h Z, unless she is shown to make a trade of her 
person. (Beg. v. Holmes, 1 L.R.O.C.JJ34; Act I of 1872, s. 153.) 

Under the Evidence Act (I of 1872, s. 8, Ulus, j.) not onlv the fact 
that the prosecutrix made a complaint is admissible in evidence, but 
the t^ma of the complaint. This lets in all those particulars, in- 
cluding the name of the man, which the English law, with its over- 
tenderness to the prisoner, excludes. 
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We have seen that the badness of a woman’s characte r is no excuse 
for violating her. It is, however, a very important element in deciding 
whether she was violate d, or whether she voluntarily consented to 
the act. Hence, the prisoner may always adduce evidence of her 
notorious want of chastity, or of her having had illicit intercourse 
with himself, or with other men ; but it would seem that evidence of 
such particular facts cannot bo given, unless the prosecutrix has been 
cr oss-examined upon the point. Because, in fairness to her, she ought 
to T>e allowed to deny the accusation if false, or to explai n any cir- 
cumstances of suspicion. (Arch. 610.) Where it is necessary to 
acquit the prisoner of rape, on the ground of consent, he cannot be 
convicted of a dulter y (1 M. Dig. 176, § 518 & 519); but he may 
of an attempt to rape, if the facts sho'w that the offehce was not com- 
pleted. (Act XVIII of 1862, s. 17, and see Or. P.C., s. 457.) 

There would be nothing to prevent the Judge from altering the 
charge from rape into adultery during the course of trial (Cr. P.C., 
s. 445), provided the charge was instituted by the woman’s husl 
(Ibid. 478.) 

Although a husband cannot commit a rape upon his own wife, who 
is above 10 years of age, he may be indicted for aiding and abetting 
in a rape committed by others, a very disgusting instance of which 
occurred in the case of L ord Audlcy . (Arch. 235.) 

By the English law, as mentioned in p. 65, there is an invincible 
presumption as to the impossibility of a rape being committed by a 
boy under fourteen. Here, probably, an earlier date would be fixed, 
and possibly the Court might follow some of the American Judges in 
treating physical capacity as a matter capable of proof,, and to be 

f roved, independently of any arbitrary presumption. (1 Bishop 
466.) 

Where a boy, only ten years old, was convicted by thfl Fntwa of 
rape upon a girl only three years old, the Court of N-A. viewed it as 
an attempt only, and punished it as a misdemeanor with one year’s 
imprisonment. (1 M. Dig. 146, § 531.) He may, however, be con- 
victed of aiding and abetting in a rape by others. (Arch. 610.) 

OF UNNATURAL OFFENCES. 

377 Whoever voluntarily has carnal intercourse 
Unnatural of- against the order of natur e with any 
fanoe * man, woman, or animal, shall be pun- 

ished with transportation for life, or with imprison- 
ment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

Upon a second conviction for this crime, the offender is also liable 
to whipping. (Act VI of 1864, s. 4.) 

Explanation . — Penetration is sufficient to constP 
tute the carnal intercourse necessary to the offencej, 
described in the section. 
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CHAPTER XVII. 

OF OFFENCES AGAINST PROPERTY. 

OF THEFT. 

378 - Whoever, in tendi ng to take di shones tly any 
Theft moveable property out of thelposses - 

/ - sionlof any person (with out that j&er- 
s on’s consent j moye s that property, in or3er to such 
taking, is said to commit theft. 

Explanation 1. — A thing so long as it is attached 
to the earth, not being moveable property, is not the 
subject of theft ; but it becomes capable of being the 
subject of theft as soon as it is severed from the 
earth. 

Explanation 2. — A moving, effected by the same 
act which effects the severance, may be a theft. 

Explanation 3. — A person is said to cause a thing 
to move, by removin g an obstac le which prevents it 
from moving, or by s eparating it from any other 
thing, as well as by actu ally mov ing it. 

Explanation 4. — A person who by any means 
causes an animal to move is said to move that animal, 
and to move every thing which, in consequence of 
the motion so caused, is moved by that animal. 

Explanation 5. — The consent mentioned in the 
definition may be (express or implied,] and may be 
given either by the person in possession, or by any 
person having for that purpose authority either 
expressed or implied. 

Illustrations. 

(а) A cuts down a tree on Z’s ground, with the intention of dis- 

honestly taking the tree out of Z’s possession without Z’s consent. 
Here, as soon aa A has severed the tree , in order to such taking, he 
has committed inert. ~ 

(б) A puts a bait for dogs in his pocket, and thus induces Z’s 
dog to follow it. Here, if A’s intention be dishonestly to take the 
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dog out of Z’s possession without Z’s consent, A has committed 
theft as soon as Z’s dog has bggnB-to follow A. 


(c) A meets a bullock carrying a box of treasure. He drives the 
bullock in a different direction, in order that he may .dishonestly take 
the treasure. As soon as the bullock (begins to move) A has commit- 
ted theft of the treasure. 


L ( d ) A, being Z’s servant and intrusted by Z with the care of Z’s 
plate, dishonestly runs away with the plate without Z’s consent. A 
^mas committed theft. 

( e ) Z, going on a journey, intrusts his plate to A, the keeper of a 
warehouse, till Z shall return. A carries the plate 4 to a goldsmith 
and sells it. Here the plate wa^urtin Z’s possession. It could not, 
therefore, be taken out of Z's possession, and A has not committed 
theft, though he may have committed (criminal b r e acl^of^tr ul st^ ^ ^ 

(/) A finds a ring belonging to Z on tablgl in the house which 
Z occupies. Here the ring is in Z’s possession, and if A dishonestly 
removes it, A commits theft. 


(g) A finds a ring lying on the high road, not in the possession 
of any person. A, by taking it, commits no thef t, though he may 
commit criminal misappropriation of property]) 


(fc) A sees a ring belonging to Z lying on a table in Z’s house. 
Not venturing to misappropriate the ring immediately for fear of 
search and detection, A hides the ring in a place where it is highly 
improbable that it will ever be found by Z, with the intention of 
taking the ring from the hiding place and selling it when the loss is 
forgotten. Here A, at the time of first m o ving the ring , commits 
theft. 


(£) A delivers his watch to Z, a jeweller, to be regulatod. Z car- 
ries it to his shop. A, not owing to the jeweller any debt for which 
the jeweller might lawfully detain the watch as a security, enters 
the shop openly, takes his watch by force out of Z’s himd and car- 
ries it away. Here A, thou gh be may have committed crimina l 
trespass and assault . has faotl committed theft, inasmuch as what he 
did was not done dishonestly^ 

(j) If A owes money to Z for repairing the watch, and if Z re- 

tains the watch lawfully as a security for the dobt, and A takes the 
watch out of Z’s possession with the intention of depriving Z of the 
property as a security for his debt, he commits theft inasmuoh as he 
takes it dishonestly. ** 

(k) Again, if A having pawned his watch to Z takos it ont of Z’s 
possession without Z’s consent, not having paid what he borrowed 
on the watch, be commits theft, though the watch is his own pro- 
perty, inasmuch as he takes it dishonestly. 

(0 ' A takes an article belonging to Z out of Z's possesion; with- 
out Z's consent, with the intention of keeping it until he obtains 
money from Z as a reward ior its restoratio n, Here A takes dis- 
honestly ; A has, therefore^committea then.) 
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(m) A, being on friendly terms with Z, goes into Z’s library in Z’s 
absence and takes away a book without Z’s e xpreBS con sent, for the 
purpose m erely of reading it, and with the intention of returning it. 
Here, it is probable that A may have conceived that he had Z’s 
implied consent to use Z's book. If this was A’s impression, A has 
not committed theft. 

(n) A asks charity from Z’s wife. She gives A money, food, and 
clothes, which A knows to belong to Z her husband. Here, it is 
probable that A may conceive that Z’s wife iB authorized to give 
away alms. If this was A’s impression, A has not com mi tted theft. 

(See Reg. v. A^erj, 28 L.J.M.C. 185 ; Bell, 150.) 

( o ) A is the paramour of Z’s wife. She gives A valuable 
property, which A knows to belong to her husband Z, and to be 
such property as Bhe has not authority from Z to give. If A takes 
the property dishonestly, he commits theft. 

(p) A, in good faith, believing property belonging to Z to be A’s 
own property, takes that property out of B’s possession. Here, as A 
does not take dishon estly, he does not commit theft. 

(See Reg. v. Berry, 28 L J.M.C. 70 ; Bell, 95.) 


379 - Whoever commits theft shall be punished 


Punishment for 
theft. 


with imprisonment of either descrip- 
tion for a term which may extend to 


three years, or with fine, or with both. 


Upon a first conviction for any offence under ss. 878, 380, 381 or 
382, the criminal is l iable t o whipping in lieu of the punishment 
provided by the Penal docleT Upon a second conviction he is liable 
to whipping in addition to that punishmen t. (Act VI of 1864, ss. 2, 3.) 

The crime of theft is, with two exceptions, composed of the same 
ingredients as that known to English law under the term l arceny. 
This will be seen by comparing the definition in the text with that 

S uoted in Russell from East’s Fleas of the Grown, where larceny is 
efined to be 


“ The wrongful taking and carrying away by uny person of the mere personal 
goods of another from aoy place, with a felonious intention to convert them to 
his (the taker’s) own use, and make them his own property, without the con- 
sent of the owner.” (2 Rusb. 146.) 


The first point of difference between the two definitions is, that the 
Code makes everything the object of theft] which is moveable, i.e., 
capable of being severed from its place. The English law, however, 
excluded from larceny all matters 

“ Which s avour of the realty, and are, at the time they are taken, part of 
the f reehold ; whetner tney ne of tho substances of the land, as lead, or other 
minerals; or of tho produoo of the land, as trees, corn, grass, or other fruits : 
or things affixed to the land, as buildings, and articles suoh as lead, &c., annexed 
to buildings. The severance and taking of things of thiB description was, at 
common Hw, only a trespass.” (2 Russ. 251.) # 
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But' inasmuch as the essence of the offence consists in the taking 
out of possession, the thing stolen must be something capable of 
being in possession. Therefore, wild birds or animals are not objeots 
of theft, though, of course, it is different where the birds or animals 
are domesticated or confined. It would be theft to steal a tiger from 
a Zoological garden. It would not be theft to carry it away from a 
jungle. (2 Russ. 278-282; Reg. v. Townly, 1 L.R.C.C. 315.) The 
rule that wild animals are not the subject of theft depends upon the 
idea that they cannot be in the possession of any one. But this, of 
course, may be negatived, as in the case of birds in any aviary, deer 
in a park, or animals too young to escape from control. (Reg. if. 
Shickle, 1 L.R.C.C. 158.) 

The second point of difference is, that it is no longer necessary to 
show “ an intention to appropriate the chattfel and exercise an entire 
dominion over it.” (Per Lord Campbell, C.J., Reg. v. Trebilcock, 
27 L.J.M.C. 103 ; D. & B. 458.) It is sufficient to show an intention 
to take dishonestly the property out of any person’s possession 
without his consent, and that it was moved for that purpose. If the 
dishonest intention, the absence of consent, and the moving a re 
established, the offence will be complete, however temporary may 
have been the proposed retention. 

Nor is it necessary to show that the taking was agafriBt the 
person’s consent. It is sufficient if it was without his consent, 
which is a very different thing. (Reg. v. Fletcher, 28 L.J.M.C. 85 ; 
Bell, 63.) 

But the ( possession b f the owner or holder of the property muBt 
continue. Therefore, where the owner of a bullock buried its carcase, 
and the prisoners dug it up, it was held that there could be no con- 
viction for theft, as the owner had given up all property in, and 
possession of, the subject of the alleged theft. (4 Mad. H.C. 
Appx. 30.) 

The removal must be done “ dishonestly,” which is defined by s. 24 
as involving “ intention of causing wrongful gain to one person^o^ 
wrongful loss to another person.” Therefore, it is no theft where 
the articles are t aken by mistake , or under a bond fido claim of righ t 
t o possess th em, however erroneous that claim may be, or with a 
bond fide ’Belief that the owner’s implied consent was given. (3 Sav. 
374, s. 378, Ulus. i. m. p.) 

Where the thing taken is utterly without value an acquittal under 
s. 95 would be supported. (5 Bomb. H.C. Cr. 35.) 

But the mere fact that the prisoner ha d, or claimed to hav e ,fsome) 
rights in the property would not be a sumcienl excuse. “ If the 

E roperty was in the possession of the, prosecutor in such a way that 
e had a right to hold it against the prisoner, that is, that the 
prisoner could not get it without the consent of the proseoutor, then 
it would be theft, it the prisoner dishonestly possessed himself of it 
with the intention of appropriating it,” (per Scotland, C.J., Reg. v. 
Ammoyee, 4th Madras Sessions, 1862.) Still less would it bo any 
defence that the accused had a claim for the price of an article which 
had subsequently been sold to a third person, and had pasted into 
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that person’s possession. (Reg. v. Chellen, Scotland, 0. 4th 
Madras Sessions, 1862.) Or, t hat he took the pron Arfe y jp sa tis- 
fac tion of a debt due to himse lf. (l R.C.C.C.It’ 60.) ~* 

There can, of course, be no conviction where the circumstances 
shew that there was no^ ishone st intention) within the meaning of 
the Penal Code. This was the case in one instance where the Court 
of F.U. acquitted the prisoner, Mr. Strange saying, 

“The prisoner appears to have met the prosecutrix, when the latter was 
incapacitated by intoxication, and to have secured her_cloth by placing it tinder 
the care of the first witness. There is no evidence that he removed the cloth 
from the prosecutrix feloniously, nor that he had any design of appropriating, 
it to himself. I c&anot, thorefore, Bee that any robbery has been committed. 1 ’* 
(Mad. F.U. 108 of 1858.) 

So, where a servant found fishermen poaching on his master’s 
premises and seized their nets, which ho refused to give up without 
his employer’s orders, the Bengal High Court hold that a conviction 
for theft must be quashed, as it was clear that the prisoner was acting 
bond fide in the interests of his master without any d isho nest inten- 
(2 R.C.O.C.R. 59.) In this case it is plain that the servant’s 
act was illegal, and injurious to the fishermen, therefore it caused 
them wrongful loss. If he knew this he must be takeu to have 
intended it, and the fact that his primary intention was to serve his 
employers would not alter the case. No doubt, however, the High 
Court proceeded on the ground that he b ond fid e be lieve d that he was 
acting rightly in detaining the nets, where the prisoner’s stale of 
mind must be found as a fact, and that state of mind is honest, though 
the honesty arises from ignorance of law, the rule that ignorance of 
law is no excuse does not apply. The ignorance does not operate to 
excuse the crime , but to show that one of the es sentia l ingre dien ts 
m the crime was wanting. (See ante p. 57.) 


Whore the dishonest intention is established, it makes no difference 
in the prisoner’s guilt that the act was not intended to procure any 
personal benefit to himself. No one can justify a theft on the Robin 
Hood-principle of taking from the rich to give to the poor. In one 
case a man was indicted for horse stealing, whereupon his companion 
broke into the prosecutor’s stable, took out another horse, drove ifc 
into a coal pit and so killed it, with the view of suggesting that a 
similar accident had happened to the first horse. He was found guilty 
of stealing, though he had never intended to make any other use of 
the animal. (Arch. 283.) And, so, it was held in Bengal, where the 
prisoner took the prosecutor’s bullocks against his will, and distri- 
buted them among the creditors of the latter. (4 R.J. & P. 417.) 


Tfr 1 B,aaLr iftru>aanr y tn show fthat the person out of whose posseBBion 
was its owner u the taJslng-iejtseif .diskpaesL 
tflfl is. will cauSS wroh^tul gainTo tne ta Ker or wrongful loss to tua 
loflglv. liaeS U1UB. II. U. WMb t>. VW2.) Blit the mutual position ot the 
parties may be such that there can be no dishonesty in the taking by 
One from the other without consent asked or given. Hence, if a wife 
carry away and convert to her own use the goods of her husband, 
this, according to English law, is no larceny, for husband and wife 
are one person. (Arch. 284.) Still less of course, if the property is 
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her own, as the y amohe r naliaio f an English wife, or the stridhanum 
of a Hindu wife. (8 Bomb. O.0. 11.) And the same doctrine has been 
laid down by the Madras High Court. (Rulings of 1864 on s. 406, and 
of 1865 on s. 176.) And, so, Scotland, C. J., directed the jury that a 
count which charged a prisoner as a receiver could not be sustained, 
inasmuch as the prosecutor’s wife was the person from whom the goods 
had been received. /Reg. v. Venkata Reddy, 4th Madras Sessions, 
1864. Reg. v. Kenny, 2 Q.B D. 307.) See, too, illustration (o) t where 
the paramour A, and not the wife, is treated as the thief. 

On the other band, it has been laid down in Bombay that a 
Mahometan wife may be convicted of stealing from her husband, as 
there does not exist the same identity of interest between husband 
and wife under Mahometan as under English law. (6 Bomb. C.C. 9.) 
And m a Madras case where two persons were indicted, the one for 
adultery with and enticing away the wife of the prosecutor and theft 
of his property, and the other with abetting the enticing and theft, 
and it appeared that the wife by means of false keys supplied to her 
by the second prisoner got possession of the prosecutor’s jewels and 
handed them over to the prisoner, but the adultery was negatived, 
the High Court held that it was still open to the jury to sav that 
the prisoner dishonestly took part in the removal of the husband’s 
property. In fact, the doctrine of the English law appears to have 
arisen from raising a presumption of tact mto a presumption of law. 
The property of an English husband is by no means the property of 
his wife. But the relationship between them is such that in the vast 
majority of cases tho wifo is allowed the use of her husband’s pro- 
perty, and is even allowed, or may imagine herself or be imagined by 
others to be allowed, to deal with it to the extent of disposing of it. 
In all cases where she imagined she was so authorized, of course 
there could be no theft. Nor could there be anything criminal in 
helping bor to remove property which the person so helping believed 
she was at liberty to deal with. But there can be no reason why this 
presumption should not be negatived, either as regards the wife her- 
self or those who join in her acts. Tbe English law considers that 
as regards third parties it is negatived where the person acting 
with the wife is her paramour. (2 Russ. 283 ; Reg. v. Mutters, 
34 L.J.M C. 54.) But it is obvious that there are numerous other 
facts which might just as conc lusively show that the person knew 
that the wife was acting in fraud of her husband, 1 

On much the same principle as that of the English law it has been 
held that a Hindu husband cannot be convicted of robbing his wife, 
the wife, according to Hindu law, being completely under the control 
of her husband. (3 M. Dig. 129, s. 185.) But I doubt whether this 
argument would apply in favour of a Hindu husband who dishonestly 
took his wife's Stridhana, over which she has absolute control 
(l Stra. H.L. 27, 28 ; 3 Mad. H.C* 272) ; or in favour of a Mahometan 
husband, who gets no right over his wife's property by marriage. 
(MacNagbten’s M.L. 254.) Such property is not in the possession 
of the wife, on account of the husband, so as to make her possession 
be his possession, within the meaning of s. 27. 

Nor can a man be turned into a thief for regaining possession of 
his own property, held by one who has no right to it ; nor can a joint 
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tenant, as, for instance, the member of a Hindu undivided family, be 
indicted fora theft of the family goods, since he has just as good a 
right to them as any one else. (Arch. 284. See Jacobs v. Seward, 
4 L.R.C.P. 328.) But, even in the case of an undivided member, it 
would be theft if he took the goods for the fraudulent purpose of 
getting any d ishonest advantag e for himself. For instance, if he 
secreted any parPot tde lamily property for the purpose of appropri- 
ating it for his own exclusive benefit, or if, when a division was in 
progress, he took possession of any articles without the knowledge 
of the other co-parceners, for the purpose of securing to himself an 
extra share. (Reg. v. Chockanatben, 3rd Madras Sessions, 1864, 
Bittleston, J.) And, so, it would be when the holder of the goods 
had some interest in them, which authorized hnn to retain them 
againRt the owner. If I pawn my watch it would be theft to take it 
away from the pawnbroker’s shop without repaying the loan. (Illus. 
7c. ) And, similarly, if the effect of the taking were to charge the 
holder with its price, as when a member of a benefit society entered 
the room of a person with whom a box containing the funds of the 
society was deposited mid took and carried it away, this was held to 
be l arceny, the bailee being answerable to the society for the funds. 
(Arch. 284.) And a man might even be convicted of stealing his own 
money from his own servant, if the servant, being ignorant of the 
manner in which the money was abstracted, would have to make it 
good. (Reg. ?\ Webster, 3L L.J.M.l'. 17 ; L. & U. 77 ; Reg. v. Bur- 
gess, 32 L J.M.C. 18, j ; L. & C. 299 ) 

Savigny suggest a curious question, whether a person who is 
ignorant that a piece of property is his own and who, intending to 
steal it, takes it from a third person who has himselt no right to it 
and perhaps has stolen it, can be convicted of theft. He decides the 
question m the negative. “ The owner, who m this maimer carries 
away his own property, has the lnfrpqtion of committing a theft but 
in fact commits none, for there is wanting one of the essential con 
ditions of theft, viz , a violation of the right of another. The intend- 
ing thief is protected, not by his mistake, but by the absence of the 
corpus delicti ” (3 Sav. 412.) Probably the same decision would be 
given if the party were indicted under the Penal Code, though, 
undoubtedly, all the requirements of s. 378 would be literally com- 
plied with in the case supposed. Actual injury to a right is not 
required, if there is a dishonest intentiou to injure one. 4 

In the vast majority of cases where a theft is charged, the property 
has been taken from the owner cl andestine ly and with out bis co nsent. 
Sometimes, however, it haopens that the~ possession of the article has 
been voluntarily resigned by the proprietor, and the very difficult 
question then arises, whether the person, to whom it has been so 
resigned, will become a thief in consequence of any subsequent deal- 
ing with it ? It is evident how important this question is, since any 
mistake upon the subject might result in an indictment against a 
person who lost a borrowed book, and then denied all knowledge of 
the loan ; or who bought goods, and then refused either to pay for or 
return them. 

A solution of all such doubts will generally be obtained by remem- 
bering, that the essence of theft consists in its being a dishonest or 
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criminal taking from the possession of the owner without his consent. 
Consequently, if the taking is not criminal, when the possession ib 
changed, there is no theft. The cases, then, will resolve themselves 
into four classes, one of which is certainly theft, two of which are 
not theft, while as to the third it seems uncertain whether it does or 
does not come under the definition. 

1. By s. 27, property is said to be in a person’s possession when 
it is in the possession of his wife, c l erk, or servant , even though the 
clerk or servant be only employed temporarily, or on a particular 
occasion. 

For instance, if I entrust my horse to my coachman, or plate and 
wine to my butler, my possession of them is never altered. I merely 
hold them by another hand. Instead of shutting them up in a stable 
or room, I put a human lock and key over them, but my right is 
never affected. Consequently, if servant sells j axy horse, drinks 
my wine, or pawns iny plate, tlnsi3"TflBfE, li&iause be takes them 
directly out of my possession, criminally and without my leave. And 
bo it has becirTicid 111 nuuilJlh s"of cases where servants appropriated 
money, goods, cheques, bills of exchange, &c., which have been given 
to them by their master for use or custody. (Arch. 293.) On the 
same principle, goods which are the property are in their possession 
so long as they are in the possession of the servant who is entrusted 
with them. A dishonest and fraudulent removal of the goods from 
his possession would be theft, even if it was wit h his conse nt, pro- 
vided it was known to the person removing them tlTat hilT consent 
was itself fraudulent and unauthorized. (1 Bomb. Li.R. 610.) 

And where the servant was entrusted with the property by his 
master, though he obtained it b y false pretences . it was still held 
that hi3 possession was the possession Sftlie master. Therefore, 
where a servant, whose duty it was at the end of every day to obtain 
from his employer’s cashier the money necessary to pay certain 
charges, falsely represented to the cashier, that a larger sum was due 
and appropriated the difference, this was held to be larceny. (Beg.' 
v. Cooke, 1 L.R.C.C. 295.) And, so, I conceive it would be under the 
Penal Code, if the money so obtained was bis master’s. But it 
would be different if the money belonged to tho third person, and 
was obtained from him by a false representation that the master was 
entitled to it, since the possession of a person’s clerk or servant 
must be a possession “ on account of that person.” (s. 27.) 

The case is exactly the same where one giveB the mere manual 
possession of goods to another, but iu such a way as not to part 
with his dominion over them. For instance, the hotel keeper, who 
allows his guest to use his furniture or spoons, gives him no other 
right over them, and of course it would be just as much theft to take 
the plate out of a hotel as to carry it away from a friend’s. house. 
(Arch. 295 ; Beg. v. Thompson, 32 L. J.M.C. 35 ; L. & C. 225.) 

The Scotch law went even further, for it held that 

“ If good* are delivered to a stranger or carrier for a special and particulat 
purpose, independent of any transfer of property, as to be conveyed to a parti- 
cular place, or subjected to a particular operation, the abstraction of them by 
the person entrusted is (Alison Cr. L, 252.) 

Under the present Code such offences would be punishable as 
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breaches of trust under s. 405. And, so, I conceive it would be tven 
in the c ase of a clerk or servant, where the master never had anv 
possession of the property except through the mean s of his Bervant. 
For instance, if a bill collector were to apply tfo his own use money 
which he had received on account of his master, this would certainly 
be a breach of trust under s. 408, and should, I think, be charged as 
such, and not as a theft under s. 381. 

If the clerk or servant is authorized to dispose of his master’s pro- 
perty and does so, but applies the proceeds to his own use, he cannot 
bo indicted for theft of the goods, for the removal of them out of his 
master’s possession was not wrongful ; but he will be liable for the 
misappropriation of the money, under s. 403. (Reg. v. Betts, 28 L.J. 
M.C. 09 ; Bell, 9#.) 

2. Again, the owner may not only give up the possession of his 
goods, but also in tend tq part with a ll right and dominion over them 
| in t he event o f ^particular jionditioi V being complied with., hut in Tin 
i o ther even t. Now, if a person, intending f rom tne first to trick the 
4 oVner out of his property, were to get possession of it wi thout comply - 
i ng with the cond ition, this, under the English law, is theft. (Arch. 28/ ■ 
Reg. v. McKalfl, 1 ‘flR.'C C. 125.) For instance, where a party pre- 
sented himself at a Post Office and asked for a watch which was 
there, falsely representing himself to be the person to whom it was 
addressed and so obtained it, this was held to be larceny, because the 
Post Office Clerk intended to give it up to no one b ut the ri ghtf ul 
owne r. (Reg. v. Kay, 25 L. J.M.O. 149 ; D. & B. 231.) And the same 
rule applied where the possession was obtained by a trick from a 
servant, who was only entrusted with the goods for a special purpose, 
and not authorized to part with them tor any other purpose. (Reg. v. 
Prince, 1 L.R.C.C. 150.) So where a depositor in a Saving’s Bank 
presented a warrant for 10s. which he was entitled to draw, and the 
clerk, referring by mistake to a wrong letter of advice, handed him 
£8 10s. 6d , which lie entered iu the prisoner’s deposit book, and the 
prisoner took away the money ; it being found by the jury that at 
the moment of taking it up he had an animus fur andi, it was held 
by eleven against three Judges that he was guilty of larceny. (Reg. v. 
Middleton, 2 Ibid. 38.) 

A different case from the above is that of what may be termed a 
physical consent, with a real and understood dissent. The following 
is an instance. The defendant acted as auctioneer at a mock auction, 
and knocked down a piece of cloth to a woman whom he knew had 
not bid for it, and refused to allow her to leave the room unless she 
paid for it. She did so, and he was held to be rightly convicted of 
larceny, since, even if the force used did not make the offence be that 
of robbery, the defendant got the money from her fraudulently and 
against her will. (Reg. v. McGrath, 1 L.R.C.C. 205.) * 

But it is very doubtful whether suoh cases could be dealt with as 
thefts under the Penal Code. The English law requires the' owner's 
consent to the change of property in the goods (1 L.R.O.C. 129), 
and that consent may be absent though he assents to the manual 
possession by another. But the Penal Code seems merely to inquire, 
whether the removal, if fraudulent, has been without the owner's con- 
sent. There certainly has in the above cases been a consent by the 
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owner to the removal, though brought about by fraudulent means. 
At most, the crime is a constructive theft, and the object of the Code 
is to get rid of constructive offences. Every instauce of the sort 
would be indictable under s. 420 as cheating. Until, therefore, an 
authoritative decision has been given, it would be well always to join 
a count under that section, especially in trials before the High 
Court, since no conviction tor cheating can be had upon a count for 
theft, nor can the Court order an amendment of the indictment, 
(Act XV1I1 of 1862, ss. 4, 5.) 

3. Where a party has obtained .the possession of any chattel bond 
fide and without fraud, and^ia not a servant of the ortgtiial owner £ 10 
subsequent appropriation o?TTi'e arTiclP, <5? iniilpiTLfLiUes in referent 
to it, can make him guilty of theft. And this by virtue of its defini- 
tion ; because the taking, the change of possession, was not originally 
crimiual. Hence, where goods are delivered to a man upon trust, or 
taken by him with the owner’s consent, he is not guilty of theft by 
afterwards converting them to his own use. Where the defendant 
saved some of the prosecutor’s goods from a fire which happened in 
his house, and took them home to her own lodgings, but the next 
morning she concealed them and denied having them in her pos- 
session, the jury finding that she took them originally merely from a 
desire of saving them tor and returning to the prosecutor, and that 
she had no evil intention till afterwards, the Judges held that it was 
a me re breach of tru st and not felony. (Arch. 291.) 

Cases of this sort, however, will always be iudictable either under 
s. 403 or tp5. 

4. The last class of cases arises out of the principle “ that if the 
owner part with the property, that is, the ri ght of d ominion over the 
thing taken, as well »8 the possess ion, there can bo no theft m the 
taking, however fraudulent the means by which such delivery was 
procured.” (2 Russ. 196.) Where goods are sold upon credit the 
purchaser cannot be indicted for theft, though the goods are never 
paid for, and though in fact he never intended to pay for them. So, 
where the defendant bought a horse at a fair of the proyeentor, to 
whom he was known, and having mounted the horse. s,aid to the 
prosecutor that he would return immediately and pay hirn, to which 
the prosecutor answered “ very well,” and the prisoner rode the horse 
away, and never returned, this was held to be no theft, because the 
property as well as the possession was parted with. And this rule 
holds good where the possession and property is obtained from a 
servant, such as the cashier of a bank, who has a general authority 
to conduct his employer’s business and to part with hi^ property. 
(Reg. v. Prince, 1 L.R.C.C. 150.) 

Such cases will now be indictable under s. 420 as cheating. 

Further, the crime of theft will not be complete without a moving 
of the article. The principle of this rule is very obvious, viz., that a 
mere intention to commit a crime does not constitute the crime, and 
as the essence of theft consists in an unlawful taking away it must be 
shown that something was done t owards carrying ou t that offence. 
It is not necessary to prove that the goods were removed out of their 
owner’s reach. Any removal from tne spot in which they are, how- 
ever small, will be sufficient, provided the party accused nave, for an 
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instant at least, the entire and absolute possession of them. For in- 
stance, the offence was held to be complete m cases where the prisoner 
had taken goods out of a chest and laid them on the floor, but was 
surprised before ho could escape with them. And, so, where he had 
removed a cask from one end of a waggon to the other. (Arch. 295.) 
And in the case of a post office letter carrier, the taking of a letter out 
of the bag in which letters were earned during delivery and placing 
it in his own pocket was held to be sufficient., the Jury having found 
that he put the letter in his pocket intending to steal it. (Reg. v 
Poynton, 32 L. J.M.U. 29 ; L. & 0. 247.) But the contrary was held 
,trhero the property was merely altered in position, without any 
attempt at removal — as, where the defendant merely set a package 
on end, in the place whejiUt lay, for the purpose of cutting open the 
side of it to get out thflputentsi and was detected before he had 
accomplished his purpJpS (Arch. 296) Under English law even 
an actual removal is novsufficicnt, if the prisoner has never had the 
article in his power; sis, for instance, where he attempted to carry 
it off, but was unable on account of its being chained to the counter. 
(Ibid.) But the words of s. 378 seem wide enough to take in even 
such a case. 

Lastly, it may be remarked that, in many cases, the only evidence 
of a theft arises from the fact of the stolen property being found in 
the prisoner’s possession. Upon this point, the following quotations 
cited m Norton on Evidence (325, 326, 4th ed.) deserve attention 

“ It may be laid down generally, that wherever the property of one man 
which has been taken from him w ithout his knowledge or consent is found 
upon Another, it is incumbent on tnat other to prove now he came by it ; 
otherwise, the presumption is that he obtained it feloniously. This, like 
every other presumption, is strengthened, weakened, or rebutted, by con- 
comitant circumstance®, too numerous in the nature of the thing to be detailed. 
It will be sufficient to allude to some of the most prominent, such as the length 
of time which has elap sed between the loss of the property and the' finding it 
again ; either as IFmoy furnish more or less doubt of the identity of it ; or as 
it may have changed hands oftener in the meantime ; or as it may increase the 
difficulty to the prisoner of accounting for how he came by it, in all which con- 
siderations that of the nature of the property must generally be mingled. So 
the probability of the prisoner’s having been near the spot fio m whence the 
property was supposed to be taken at the time, a s well as his conduct during 
the whole transaction, both before and after the discovery, are material ingre- 
dients in the investigation. But the bare circumstance of finding in one’s pos- 
session property of the samekind which another has lost, unless that other can 
from marks or other circumstances satisfy the Court and jury of the identity 
of it, is not in general sufficient evidence of the goods having been feloniously 
obtained. Though, where the fact is very recent, so as to afford reasonable 
presumption that the property could not have been acquired in any other 
manner, the Court are warranted in concluding it is the same, unless the 
prisoner can prove the contrary. Thus, a man being found comiDg out of 
another’s barn, and, upon search, corn being found upon him of the same kind 
with what was in the barn, is pregnant evidence of guilt. (2 East P.C. 656 ; 
Reg. v. Oddy, 2 Den. C.C. 264.) 

“But in order to raise this presumption legitimately the possession of the 
stolen property should be clearly traoed to the acoused, and be e xclusiv e as well 
as reoept. The finding it on his person, for instance, or in a looked- tip house, 
room, or box of which he kept the key, would be a fair ground for ouling on 
him for his defenoe ; but if the articles stolen were only found lying in a house 
or room in whioh he lived jointly with others equally capable with himself of 
having committed the theft, or in an open box to which others had aeeess, no 
definite presumption of his guilt oould be made. An exception is said $o exist 
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where the accused is the owner of the house in which stolen property is found, 
who, it is argued, must be presumed to have such oontrol over it as to prevent 
anything coming in or being taken out without his sanction. As a foundation 
for civil responsibility this leasoning may be correct, but to conclude the master 
of a house guilty of felony on the double presumption, first, that the stolen 
goods found in the house were placed there by him or with his connivance, and, 
secondly, that he was the thief who stole them, and there are no corroborative 
circumstances, is certainly treading on the very verge of artificial oonviction.” 
(l>eBt Ev. 268, and see Reg. v. Longmead, L. & C. 427 ; 3 Russ. 667 ; 5 N.W.P. 
120 .) 

Where ft prisoner has been convicted of any offence punishable 
under the Penal Code, by means of or in consequence of which the 
possession of property shall have been tr«sferred, and where the 
party has been indicted by the owner ^fthe property or by his 
executor or administrator, the Court after conviction order 

restitution of the property to be made. ^Hb if it shall appear that 
any valuable security has been bond ^de^ischarged, or that any 
negotiable instrument has been bond fide received in transfer, without 
notice and for sufficient consideration, restoration shall not be ordered. 
(9 Geo. IV, c. 74, s. 110 ; Act XVIII of 1862, s. 39.) This provision 
only applies within the limits of the High Court m its original 
criminal jurisdiction. 

In the Mofussil it is provided by the Cr. P.C., ss. 418-420 and 
Act XI of 1874, s. 38, that 

“When the enquiry or trial in any Criminal Court is concluded, the Court 
may make Buck older as appears right for the disposal of any property produced 
before it, regarding which any offence appeals to have been committed.^ 

“Any Court of appeal, refcrenco, or revision may direct any such order 
passed by a Court subordinate thereto to be stayed, and may modify, alter, 
or annul it.” 

“ The order passed by any Court under s. 418 or 419 i%y be in the form of a 
reference of the property to the Magistrate of the District, or to a Magistrate of 
a division of a District, who shall in such cases deal with it as if the property 
hod been seized by the Police and the seizure had been reported to him.” 

The word * property’ in the above sections includes not only ei 
property as has been originally in the possession or under the con^ 
trol of any party, but also any property into or for which the same 
may have been converted or exchanged, and anything acquired by 
such conversion, or exchange, whether immediately or otherwise. 
(Act XI of 1874, s. 34.) It also includes property produced by a 
w itnes s as well as Droperty found in possession of the accused. (12 
Bmn£ 217.) 

The provisions of the High Court Act, X of 1875, s. 115, are 
exactly the same. 

It will be observed, that under the above sections it is not necessary 
that the trial should have terminated in the conviction of the offender. 
It is sufficient if an offence appears to have been committed regarding 
the property, although the prisoner may not be the offender. In 
general, where the proceedings terminated in an acquittal, the pro- 
perty would be restored to the person by whom it was produced, 
or in whose possession it was found. (1 Bomb. L.B. 630.) 

See as to the summary jurisdiction of the Magistrate of the District 
over offenoes under this section, and as. 380 a 381, where the value 
of the property does not exceed Ks. 50, Oriro. F.O., a. 222. 
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380. Whoever commits theft ( injany bu ilding, 
tent, or vessel, whicno uilding, tent, 
ing house, n &c We11 or vessel is used as a human dwelling, 
or for the custody of property, shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also beBiabTelto fine. 


Where the theft was%La cloth, spread out to dry on the roof of a 
house, to which*bhe pr^Aer got access by scaling the wall, it was 
held that there was no ^Vy into the house, ana, consequently, there 
could neither have house-breaking nor theft in a house, and 

that the fact that the r<rof was^used for various domestic purposes 
could make no difference. (Pro. H.C. Mad., 17th March, 1866.) So, 
a theft from a verandah is n ot theft in a build ing. (Mad. II C. Kul., 
28th Oct. 1870.) A cattle shed Is “ a building used for the custody 
of property” within this section. (Pro. H.C. Mad , 24th November, 
1866.) 

See Act VI of 1864, as. 2, 3, ante note to s. 379, p. 303. 

Theft in a house is an aggravated theft, which is not cognizable 


by heads ot villages in the Madras Presidency. 
Cou^Pof Madras, 1864, on s. 380.) 


(Rulings of High 


381 Whoever, being a clerk or se rvant, or being 
Employed in the capacity of a clerk or 

Theft by clerk r fi , c 

or^rvant of pro- servant, commits thett m respect of 
an y Property i n the possession of his 
master or employer, | shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
liable to fine. 


Where a servant was sent by his fellow- w ervants to receive their 
pay from their common master, and mado away with it, it was ruled 
that he received it as their agent, and that it ceased to be the 
master’s money and became t heirs . (Reg. v. Barnes, 1 L.R.C.C. 45.) 
Such an act would be punishable here as criminal breach of trust 
under s. 406. 

Questions often arise as to whether a person in possession of 
monies ngt belongi ng to himse lf, holds them as the clerk or servant 
of his employer, so that his possession is that of his master, or 
merely as an accountable a gent. In the former case his misappro- 
priation of these wouTd be "i, theft under s u 38I ; in the latter a 
criminal breach of trust. One test seems to be whether he is bound 
to hand over to his master, or apply for his benefit the identical 

40 
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coins which are in his possession, or whether he is only bound to 
bring them into account as a sum which he is bound to make good, 
with liberty in the meantime to apply the coins in any manner he 
likes. In the former case he is a servant ; in the latter he is merely 
a trustee, like a banker or receiver. (Reg. v . Tyree, 1 L.R.C.C. 177.) 
See too note to s. 408. 


See Act VI of 1864, ss. 2, 3, ante note to b. 37P, p. 303. 


Theft after pre- 
paration made for 
causing death or 
hurt, in order to 
the committing of 
the theft. 


382 Whoever commits theft, having made pre- 
paration for causing death or hurt or 
restrain t, or fear jjjf death or of hurt 
or of Restraint to 30^ person, in order 
to the committing of such theft, or in 
order to the effecting of his escape 
after the committing of such theft, or. in order to the 
retaining of property taken by such theft, shall be 
punished with rigorous imprisonment for a term 
which may extend to ten years, and shall also be 
liable to fine. 


Illustrations. 

(a) A commits theft on property in Z’s possession, and, while 
committing this theft, he has a loaded pistol under his garment, 
having provided this pistol for the purpose of ^urting Z in case Z 
should resist. A has committed the offence defined in this section. 


(b) A picks Z’s pocket, having posted several of his companions 
near him, in order that they may restrain Z if Z should perceive 
what is passing and should resist, or should attempt to apprehend 
A. A has committed t h e offe n ce defined in the section. 

See Act VI of 1864, ss. 2, 3, ante note to s. 379, p. 303. 


383 Whoever intentjgggily puts any person in 
fear of anv miurv to that na raon or to 

Extortion. ■ " , i I 

any other, and thereby \disgpi 
induces the person so put in fear to deliver 


person any pr 9 poriy or valuable security, or anything 
signed or sealed which in ay be converted into a 
valuable security, commits “extortion.” 



Illustrations . 

(a) A threatens to publish a defamatory libel concerning Z, 
unless Z gives him money. He thus induces Z to give him money. 
A has committed extortion. 
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(6) A threatens Z that he will keep Z’s child in wrongful confine- 
ment, unless Z will sign and deliver to A a promissory note binding 
Z to pay certain monies to A. Z signs and delivers the note. A has 
committed extortion. 


(c) A threatens to send club-men to plough up Z’s field, unless 
Z will sign and deliver to B a bond binding Z under a penalty to 
deliver certain produce to B, and thereby induces Z to sign and 
deliver the bond. A has committed extortion. 


(d) A, by putting Z in fear of grievous hurt, dishonestly induces 
Z to sign or affix his seal to a blank paper, and deliver it to A. Z 
signs and deliver the paper to A. Here, as the paper bo signed may 
be converted into a valuable security, A Las committed extortion. 


384 - 


Punishment for 
extortion. 


Whoever commits extortion shall be punish- 
ed with imprisonment of either descrip- 
tion for a term which may extend to 
three years, or w ith fine, or with both. 


Extortion under certain circumstances will become robbery. ( Post 
s. 390.) The offence under this Code seems to include some cases 
which would have been treated as robbery under English law, and 
others which would not have been punishable under the English 
law, though they would under the Scotch system. 

Under the English law the offence of robbery was equally com- 
pleted, although the actual delivery of the thing taken was the act 
of the party robbed, provided that delivery arose from his being put 
in fear. (2 Russ. 104.) But there were some sorts of fear which the 
English law did not consider as sufficient to justify a person in 
yielding ; therefore, it was held that the fear of injury to character 
was not such an intimidation as would amount to robbery, unless 
in the singlo case of threatening to accuse of an u nnatural offence . 
(3 Ibid. 118-124) The offence of extortion under s. 383 seems to 
embrace two classes of cases— first, every threat of prospective in- 
jury, of whatever nature; and, secondly, ever y th reat of immediate 
inju ry, provided the injury apprehended is not death, hurt, or 
wrongful restrain t. But the mere going about and collecting 
mp;q$y t upon an assertion that an order bad issued to tax the 
persons upon whom the demand was made, is not extortion but 
cheating. (5 R.J. & P. 147.) 

The offence will be extortion, though the injury threatened is one 
which the party employing the menace would be justified in resort- 
ing to, provided the threat is used as a means of obtaining an undue 
advantage. It is lawful to bring a criminal to justice, or to expose 
a rogue, but it is extortion to wring from his fears of detention any 
profit which he would not otherwise be willing to bestow. 

Accordingly, it has been held, that where money was extorted by 
a threat of bringing a criminal ebarge, the offence was equally com- 
mitted whether the ch arge was true or fals e. (3 R.C.C.C.R. 19.) 
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Bat where a defendant was convicted of extortion, and it appeared 
that he was engaged as junior Vakil, and that in the absence of his 
senior who had instructed him to ask for an adjournment he com- 
pelled his client to pay him an extra fee and then conducted the case, 
it was held that the conviction was bad. Being engaged as junior to 
another, the Court said that he was under no obligation to conduct 
the case alone, and, therefore, there was neither an offence nor 
anything prohibited by law in his insisting on an additional fee. 
(5 Mad. H.C. Rul. 14.) It may be doubted whether the High Court 
was right in the view that it took of a junior Council's obligations. 
This, however, does not affect the principle laid down. 

Not only must there be a putting in fear, but the*fear must be the 
inducement which causes the other pbrson to deliver up the property. 

“The degree of auch alarm may vary in different cases. The essential mat- 
ter is, that it be of a nature and extent to unsettle the mind of the person on 
whom it operates, and to take away from Ins acts that element of fiee volun- 
tary action which alone constitutes consent. ” (Per Wilde, B. Reg v. Walton, 
32L.J M.C. 79 ; L. & C. 288 ) 

The act, however, must be done di shones tly (see s. 24), and, there- 
fore, if a person bond fide believes himself to be entitled to the 
property in question the crime will n'bt have been completed. 
(Arch. 356; 3 Bomb. H.C.C.C. 45.) 

Where by arrangement among several persons the threat is used 
by Rome, and the property obtained by that threat is received by the 
others, all are equally guilty of extortion. (2 Bomb. II.C. 417.) 

Delivery of the property by the person put in fear is an essential 
to the offence. If, therefore, no such delivery takes place, but the 
persons who are intimidated passively allow the offenders to take 
away the property, this would be robbery if the threat came under 
th e terms of s. 390, but not extortion. (1 R.C.C.C.R. 20.) 

385 Whoever, in ^order to the committing of 
ex tor tion ,] pu tsfany ' ' persoiTin fear or 
in P f ear* 1 of mjury a ttempts to put any person in fear of 

mit°exfcortion, cl,ra * an Y in J UI T> shall be punished with im- 
prisonment of either description for a 
term which may extend to two years, or with fine, 
or with both. 


386 Whoever c ommits extortion bv putting any 

Extortion b P erson ‘i n fear °f death jO^aLgxisvous 
putting a pernon hurt to that person or to any offiSr, 
° r stetH)e~'piinished with imprisonment 
of either description for a term which 
may extend to ten years, and shall also be liable to 
fine. 
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387 Whoever, i n order to the committing of 
Putting person extortion, p uts or attempts to put any 
in fear of death or person m fear of death or of grievcfus 
in order to com- nurt to that person or to any other, 
nut extortion. shall be punished with imprisonment 

of either description for a term which may extend 
to seven years, and shall also be liable to fine. 


388 * Whoever eommits extortion by putting any 
person in fear of an accusation against 
threat of accusa- that person or any other, of having 
punish able off wHh committed or attempted to commit any 
death or transport- offence, ( see s. 40, ante p. 25)punish- 
a-lon * able with death, or with transportation 

for life, or with imprisonment for a term whiclT may 
extend to ten years, or of having attempted to induce 
any other person to commit such offences, shall be 
punished with imprisonment of either description 
tor a term which may extend to ten years, and shall 
also be liable to fine ; and, if the tfffence be one pun- 
ishable under Section 377 . may be punished with 
transportation for life. 

Where the prisoner threatened A’s father that he would charge A 
with having committed an unnatural offence with a mare, his object 
being to force the father .to buy the mare at .the prisoner’s price, this 
was held to amount to extortion under an English statute similar in 
effect to s. 388. (Reg. v." Redman, 1. L.R.C.C. ^12.) 

See Or. P.C., s. 89, ante p. 106. 

Persons convicted under as. 388 may J)iavhipped in lieu of 

the punishment prescribed by the Penal Code, and upon a second 
conviction mayoe wfii ppe&JSi addition to that punishment, provided 
no longer imprisonment than five years has been 'inflicted. (Act VI 
of 1864, ss. 2, 3, 7.) 

389 - Whoever, in order to the committing of 
extortion, puts or attempts to put any 
. Putting person person in fear of an accusation against 

in fear of aocuBa- p i * 

tion of offence, i n that person or any other, ot having 
•xtortiin. eom, “ t committed or attempted to commit an 
offence, ( see s. 40, ante p. 25) punish- 
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able with death, or with transportation for life, or 
with imprisonment for a term which may extend to 
tefl years, shall be punished with imprisonment of 
either description for a term which may extend to 
ten years, and shall also be liable to fine ; and, if 
the offence be punishable under Section 377, may be 
punished with transportation for life. 

See note to s. 388. 


OF ROBBERY AND DACOITY. 


Robbery. 


390 In all robbery there is e ither 
theft or extortion. 


Theft is “ robbery” if, i n order to the committing 
** of the theft, or i n com mitting the theft, 

robbery! theft “ or i* 1 car rying away or attempting to 
carry avj^i^jjiggerty obtained by the 
theft, the offender, Ifor^ha^gdJ voluntarily causes 
or attempts to causetS^nyp§rfiOJi death, o r hurt, o r 
wrongful restraint, or fear of i nstan t death, or of 
instant hurt, or of instant wrongful restraint. 

Extortion is “ robbery” if the offender, at the time 
of committing the extortion, i p in the 
i fl robWy Xt0rti0n P resence of the person put in fear , and 
c ommits the extortion by p utting that 
person in fear of fenstantld eath, o fjm , s tan tl hurt, or of 
instant^ wrong ful restraint to that person or to some 
^>tJher person, feg^b^so^utting in fear, i nduc es the 
person so put' in fear t hen and there tofdeliver un 
the thing extorted^ jj£ 

Explanation . — The offender is said to be present 
if he is sufficiently near to put the other person in 
fear of instant death, of instant hurt, or of instant 
wrongful restraint. 

UlustrationB. 

(a) A holds Z down, and fraudulently takes Z’s money and jewels 
from Z’s clothes without Z’s consent. Here A has committed theft, 
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and in order to the committing of that theft has voluntarily caused 
wrongful restraint to Z. A has, therefore, committed robbery. 

(6) A meets Z on the high road, shows a pistol, and demands Z’s 
purse. Z, in consequence, surrenders his purse. Here A has extort- 
ed the purse from 55 by putting him in fear of instant hurt, and being 
at the time of committing the extortion in his presence. A has, 
therefore, committed robbery. 

(c) A meets Z and Z’s child on the high road. A takes the child * 
and threatens to ding it down a precipice unless Z delivers his purse. * 
Z, in consequence, delivers his purse. Here, A has extorted the 
purse from Z bjacausing Z to be in fear of instant hurt to the child 
who is there present. A has, therefore, committed robbery on Z. 

(d) A obtains property from Z by saying, “ Your child is in the 
hands of my gang, and will be put to death unless you send us ten 
thousand Rupees.” This is e xtortion and punishab le as such, but it 
is n ot ro bbery unless Z is putTn fear of the fensfcanft death of his child. 

Robbery, as defined in s. 390, con sis is of a completed theft or a 
coign leted extortion, with so me additional circumsta nces, Every case 
tfnicn is robbery under this section would have been robbery under 
English law, but the converse does not appear to be true. The defi- 
nition of robbery under both English and Scotch law was a theft by 
violence or putting in fear. (2 Russ. 108, 123 ; Alison Cr. L. 227.) 
Therefore, it was held to be robbery in one case, where it appeared 
that the prisoner snatched at a sword while it was hanging at a 
gentleman’s side, whereupon the latter instantly laid tight hold of 
the scabbard which caused a struggle between them in which the 
prisoner got possession of the sw wd a ud frop irit away. (2 Russ. 109.) 
But under the above section the violence must amount to a causing 
or attempting cause death, or hurt (see s. 319), or wrongful 
restraint (see s. 339) or the fear of such. Apprehension of injury to 
property or character will not amount to jobbery, though it will be 
extortion under s. 383. 

Where the property is f orcibly taken away from the owner under 
the above circumstances the offence will be tbeft turned i nto robbery. _ 
Where, however, the owner is p revailed upon himself to surrende r 
hia prnpnrfcv . then it will be the crime of extortion aggravated into 
robbery. 

In order to constitute robbery thero must be an act of theft or 
extortion completed, and, therefore, the accused must have h^d Bttfih 
a possessio n of the property as would constitute the above crimes ; 
but a merely momentary possession is sufficient, and the crime is 
completed though the property is given back immediately. Hence, 
in one case, where 

“ It was found that the prisoner stopped the prosecutor as he was oarrying a 
feather bed on his shoulders, and told him to lay it down or he would shoot him. 
The proseoutor laid the bed on the ground ; but before the prisoner oould take it 
up, so as to remove it from the spot where it lay, he was apprehended. The 
Judges were of opinion that the offence was not completed, and he was 
discharged.” (1 Leach, 322.) 
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Of coarse, in a similar case under the present Code he could be 
convicted of an attempt to rob under s. 511. 

The use of violence will not convert theft into robbery, unless the 
violence is committed for one of the ends specified in s. 390 ; there- 
fore, where a thief, finding himself observed i abandone d} his booty 
afid ran away, throwing stones at the owner to prevent pursuit, the 
Madras High Court ruled that the offence was not robbery. (Rulings 
of 1865 on s. 390.) 

^ As in the case of theft or extortion, so in the compound crime of 
robbery, the act must be done d ishonestl y (see s. 24) ; and, therefore, if 
a person, bond fide believing that property in the personal possession 
of another belongs to himself or to another, on whose behalf he is 
acting (2 R.J. & P. 114; 3 Mad. H C. 254; 3 Sav. 374), takes that 
property away from such person with menaces and violence, this is not 
robbery ; and it is a question of fact, whether the prisoner did not 
act under such bond fide belief. (2 Russ. 105.) 

Upon the crime of robbery the framers of the Code remark (p. 77), 

“There can be iNTPRse of robbery which doea not fall within the definition 
either o f theft, or of extortio n. But m practice it will perpetually be matter of 
doubt whether a particular act of robbery was a theft or an extortion . A laige 
portion of robberies will be half theft, half extortion. A oeizea Z, threatens to 
murder him unless he delivers all his property, and begins to pull off Z*s 
ornaments. Z in terror begs that A will take all he has, and spate his life. Z 
assists in taking off his ornaments and delivers them to A. Here suoh ornaments 
as tyook without^’s consent are taken by theft. Those which Z delivered up 
from fear of death are acouired by extortion.” 

391 Wii6ii§2&£Lffi2£§fP ersoils conjointly comj 

Daeoity mit or attemjft to committal robbery ! 

or where the whole 'number of persons 
conjointly committing or attempting to commit a 
robbery, and persons p resent and aiding such com- 
mission or attempt amount to five or more, every 
person so committing, attempting, or aiding, is said 
to commit “daeoity.” 

Where hurt ie caused in the commission of a robbery or daeoity 
need not be charged as a separate offence, since it is included in the 
definition of the crime. (1 R.J. & P. 65.) Put hurt or grievous hurt 
voluntarily caused in the commission of a robbery or a daeoity consti- 
tutes an aggravation of it, which should be charged under ss. 394 or 
397. See note to s. 394. 

392 - Whoever commits robbery shall be punished 
with rigorous imprisonment for a term 
robb^ hm<mt for which may extend to ten years, .and 
shall also be liable to fine ; and if the 
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robbery be committed on the highway, between sum 
set and sunrise, the imprisonment may be extended 
to fourteen years. 

See Cr. P.C., s. 89, ante p. 108. 

Any person who is a second time convicted of robbery or dacoity, 
or of the offences defined in sa. 893 & 394, may be whipped in 
addition to the punishment provided by the Penal Code, unless he has 
been sentenced to transportation or to imprisonment for a longer 
term than five yq§rs. (Act VI of 1864, ss. 4, 7.) 

39 a Whoever (attempts to c ommit) robbery 
shall be punished with rigorous im- 

Attempt to com- prisonment for a term which may 
“it robbery ' extend to seven yqars. and shall also 
be liable to fine7 

See note to s. 392. 

394 . If any person, i n committing or in attemp t- 
i ng to commit robbery, voluntarily 
cau»ing U "hurt 1 m causes hur t, such person, and any other 
committing rob- person, jointly concerned in commit- 
C ting or attempting to commit such 
robbery, shall be punished with transportation for 
life, or with rigorous imprisonment for a term which 
may extend to ten years, and shall also be liable to 
fine. 


See note to s. 392. 


The offence defined in s. 391 is included m s. 394, and, therefore, a 
prisoner who has committed both offences, as part of the same trans* 
action, should be sentenced under s. 394 only. (2 W.R.C.C. 1.) 


395 - Whoever commits dacoity shall be punish- 
ed with transportation for RFe,l5irwith 
dwSty hmont for rigorous imprisonment fora term which 
may extend to ten years, and shall 
also be liable to fine. 


See note to s. 392. 


41 



322 


DAOOITY. 


Daooity 

murder. 


with 


396* If any one of five or more persons, who are 
conjointly committing dacoity, com- 
mits murder in so committing dacoity, 
every one of those persons shall be 
punished with death, or transportation for life, or 
rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 

See note to s. 392. 

397 If, at the time of committing robbery or 

Robbery or da- dacoit y> the offender uses any deadly , 

coity, with at- weapon, or causes grievous hurt to 1 
death or grievous any person, or attempts to cause death 
hurt * or grievous hurt to any person, the 

imprisonment with which such offender shall be 
punished shall not beJ^jsaihan seven years. 

See Cr. P.C., s. 89, ante p. 108. 

The liability to enhanced punishment under this section is limited, 
to the offender who actually causes grievous hurt. (Mad. H.C. Kul., 
18th March, 1868.) 

398 If, at the time of attempting to commit 
robbery or dacoity, the offender is 
armed with any deadly weapon, the 
imprisonment with which such offender 
shall be punished shall not be less 
than seven years. " 

See note to s. 397. 


Attempt to 
commit robbery 
or dacoity when 
armed with 
weapon. 


l deadly 


399. 


Whoever makes any preparation for com- 
Making prepar- netting dacoity shall be punished with 
ation to commit rigorous imprisonment for a term 
u&cor.y. which may extend to ten years, and 

shall also be liable to fine. 


400. 


Whoever, at any time after the passing of 

Punishment for this Act > sha11 belong to a gang of 

teWing to a persons associated for the purpose ot 
ca »«oAts habitually committing dacoity, shall 


acoiti. 
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be. punished with transportation for life, or with 
rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 

401 - Whoever, at any time after the passing of 

Punishment (or * his Act ,' sha11 bel °"g t0 an y ®ft? de - r - - 

belonging to a mg or other gang of persons associated 
tSeves. infi8ang ° f for the purpose of habitually commit- 
m ting (theft or robbery ) and not being a 
gang of th ugs or Jacoits, " shall be punished with 
rigorous imprisonmehTTor a term which may extend 
to seven years, and shall also be liable to fine. 

In a case under this section, it is necessary first to prove a ssociat ion, 
and, secondly, that the association ir for the purpose of habitual theft, 
and that habit is to be proved by au aggregate of acts. (6 Mad. 
II. C. 120.) I do not imagine, however, that it would be necessary to 
prove snch acts with the same accuracy as if each was the subject of a 
charge of theft. 


402 Whoever, at any time after the passing of 


Assembling for 
purpose of com- 
mitting dacoity. 


this Act, shall be one o£five o r more 
persons assembled f or the purpose of 
committing dacoity shall be punished 


with rigorous imprisonment for a term which may 
extend to seven years, and shall -also be liable to fine. 


See Gr. P.C., 8. 89, ante p. 108. 

Magistrates, or officers exercising the powers of Magistrate, may 
exact securit y for g ood behaviour lor one year from persons who 
appear from gencrafevicien oe to be by repute robbers, house-breakers, 
receivers of stolen property, or persons of notoriously bad livelihood. 
(Or. P.C , s. 505.) Where, under the circnmsi ances, the release of such 
person without security at the expiration of one year may appear 
hazardous to the community, the period may be extended to three 
years. (Ibid. s. 506.) In default of security the party may be com- 
mitted to prison. (Ibid. s. 510.) 


OF CRIMINAL MISAPPROPRIATION OF PROPERTY. 


403 . 

Dishonest 

appropriation 

property. 


Whoever [dishonestly] misappropriates? 

co nverts to El s' own use any" moveable 
“of property shall be punished with im- 
prisonment of either description for a 
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term which may extend to two years, or with fine, 
or with both. 


Illustrations. 

(а) A takes property belonging to Z out of Z’s possession, in good 
faith believing at the time when he takes it that the property be- 
longs to himself. A is not guilty of theft ; but if A, after discover- 
ing his mistake, dishonestly appropriates the property to his own use, 
he is guilty of an offence under this section. 

(б) A, being on friendly terms with Z, goes mto Z's library in Z’s 
absence and takes away a book without Z’s expresS consent. Here, 
if A was under the impression that he had Z’s implied consent to take 
the book for the purpose of reading it, A has not committed theft. 
But if A afterwards sells the book for his own benefit, he is guilty of 
an offence under this section. 

(c) A and B being joint owners of a horse, A takes the horse out 
of B’s possession, intending to use it. Here, as A has a right to use 
the horse, be does not dishonestly misappropriate it. But if A sells 
the horse and appropriates the whole proceeds to bis own use, he is 
guilty of au offence under this section. 

Explanation 1. — A dishonest misappropriation for 
a. time only is a misappropriation within the meaning 
of this section. 

Illustration. 

A finds a Government promissory note belonging to Z, bearing a 
blank endorsement. A, knowing that the note belongs to Z, pledges 
it with a banker as a security for a loan, intending at a future time 
to restore it to Z. A has committed an offence under this section. 

Explanation 2. — A person who finds property no£] 
in the possession of any other person, and takes suchl 
property for the purpose of protecting it for, or on 
restoring it to the owner, does not take or misappro- 
priate it dishonestly, and is not guilty of an offence ; 
but he is guilty of the offence above defined if he 
appropriates it to his own use when he knows or 
has the mea ns of discov ering the owner, or before 
he has used reasonable means to discover and give 
notice to the owner, and has kept the property a 
reasonable time to enable the owner to claim it. - 

What are reasonable means, or what is a reason- 
able time in such a case, is a question of fact/ 
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It is not necessary that the finder s hould know 
who is the owner of the property, or that any parti- 
cular person is the owner of it : it is sufficient if, at 
the time of appropriating it, he does not believe it 
to be his own property, or in good faith believes 
that the real owner cannot be found. 

Illustrations. 

(а) A finds s^Rupee on the high road, not knowing to whom tho 
Rupee belongs. A picks up the Rupee. Here A has not committed 
the offence defined in this section. ' 

(б) A finds a letter on the road, containing a bank note. From 
the direction and contents of the letter he learns to whom the note 
belongs. He appropriates the note. He is guilty ot an offence under 
this section. 

(c) A finds a cheque payable to bearer. He ran form no conjec- 
ture as to the person who has lost the cheque. But the name of the 
person who has drawn the cheque appears. A knows that this person 
can, direct him to the person in whose favour the cheque was drawn. 
A appropriates the cheque without attempting to discover the owner. 
He is guilty of an offence under this section. 

(d) A secs Z drop his purse with money in it. A picks Up the 
purse with the intention of restoring it to Z, but afterwards appropri- 
ates it to his own use. A has committed an offence under this section. 

(e) A finds a purse with money, not knowing to whom it belongs j 
he afterwards discovers that it belongs to Z, and appropriates it to 
his own use. A is guilty of an offence under this section. 

(/) A finds a valuable ring, nob knowing to whom it belongs. A 
sells it immediately without attempting to discover the owner. A is 
guilty of an offence under this section. 

This section is intended to provide for certain acts which would 
not be criminal under other heads. Theft involves an act criminal at 
the moment it first took place; it also involves taking a thing out_o£_ 
th p possession) of the owner. Criminal misappropriation takes place 
when fcne p ossession has been in nocently come b y, but where by a „ 
subsequent change of intention, or from the knowledge of some new i 
faot, with which the party was not previously acquainted, the retain- 
ing beoomes wrongful and fraudulent. (3 N.W.P. 30.) Criminal 
b reach of trust can only exist where some relation o f trust existB 
J between tlie parties, but under the present head all that is neceBSary 
is, that t he ^prisoner sh ould convert to his owawase property which he 
knows ia fliot his h ^jevin g himself to be authorized to do so. 

Chftfttin g .iiice theft.fj ree- supposesla fraudulent intentionj at the time 
the possession of the property was charged, wnicn, as *we have seen, 
is not an ingredienjyjn the present offence. (2 N.W.P. 475.) 
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Under the English law the finder of property who appropriates it 
to himself, knowing or having the means of ascertaining the owner, 
commits larceny. But he commits no offence whatever if he has no 
such knowledge or means of knowledge at the time of the appro- 
priation, though he retains the property designedly after becoming 
acquainted with its rightful ownership. Under s. 403 both cases 
constitute the offence ot criminal misappropriation. 

404 - Whoever dishonestly misappropriates or 
L . converts to his own use property, 
knowing that such property was in 
the possession of a deceased person at 
the time of that persons decease, and 
has not since been in the possession of 
any person legally entitled to such possession, shall 
be punished with imprisonment of either description 
for a term which may extend to t hree year s, and 
shall also be liable to fine ; and, if the offender at 
the time of such person’s decease was employed by 
him as a clerk or servant, the imprisonment may 
extend to seven years. 

Illustration. 

Z dies in possession of furniture and money. His servant A, be- 
fore the money comes into the possession ot any person entitled to 
such possession, dishonestly misappropriates it. A has committed 
the offence defined in this section. 


appropriation of 
property possess- 
ed by a deceased 
perSan at The time 
of Inadeath. 


This section only applies to moveable property. (6 Bomb. U.C. 33.) 


A conviction under ss. 404- or 403 will be valid, although the offence 
really commuted was a theft under ss. 378, 380, or 381. (Act X of 
1875, s. 21, and see Cr. B.C., s 450 ) 



OF CRIMINAL BREACH OF TRUST. 


405 . Whoever, being i n any manner entrusted 
with property , or with any dominion 
of c S nal breach over property, {jJ 1 shonestl y) misappro 11 
priates or conveys to Ills own use that 
property, or dishynestly uses or disposes of that pro - 
perty in violation of any direction of law prescrib- 
ing the mode in which such trust is to be discharged, 
or of any legal contract, express or imp lied, which 
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he has made "touching the discharge of such trust, dr 
wilfully suffers any other person so to do, commits 
“ criminal breach of trust.” 


Illustrations. 

(a) A, being executor to the will of a deceased person, dishonestly 
disobeys the law which directs him to divide the effects according to 
the will, and appropriates them to his own use. A has committed 
criminal breach of trust. 

(b) A is a wafthouse-keeper. Z, going on a journey, entrusts his 
furniture to A, under a contract that at shall be returned on payment 
of a stipulated sum for warehouse room. A dishonestly sellB the 
goods. A has committed criminal breach of trust. 

(c) A, residing in Calcutta, is agent for Z, residing at Delhi. 
There is an express or implied contract between A and Z that all 
sums remitted by Z to A shall bo invested by A according to Z’s 
direction. Z remits a lac of Rupees to A, with directions to A to 
invest the Bame in Company's paper. A dishonestly disobeys the 
directions, and employs the money in his own business. A has com- 
mitted criminal breach of trust. 

( d ) But if A, in the last illustration, not dishonestly but in good 
faith, believing that it will be more for Z’s advantage to hold shares 
in the Bank of Bengal, disobeys Z’s directions, and buys shares in 
the Bank of Bengal for Z instead of buying Company’s paper, — here, 
though Z should suffer loss, and should be entitled to bring a civil 
action against A on account of that loss, yet A, not having acted 
dishonestly, has not committed criminal breach of trust. 

(e) A, a revenue officer, is entrusted with public money, and is 
either directed by law, or bound by a contract, express or implied, 
with the Government, to pay into a certain treasury all the public 
money which he holds. A dishonestly appropriates the money. A 
has committed criminal breach of trust. 

(/) A, a carrier, is entrusted by Z wi f h property to bo carried by 
land or by water. A dishonestly misappropriates the property. A 
has committed criminal broach of tfust. 

Where a turban was pledged with the defendant, it was held that 
his wearing it did not amount to a dishonest misappropriation 
within s. 405; the deterioration of the article by use was not such a 
loss of property by the prosecutor, and the wrongful beneficial use 
was not such a gain by the prisoner, as came within the definition of 
the term “ dishonestly” in s. 24. (3 Mad. H.O. Appx. 6.) But the 
pledging of an article pledged with the defendant may amount to a 
criminal breach of trust if it appears, first, that such Becond pledge 
was in violation of the contract or understanding on which the 
original pledge was made, and, secondly, that it was done d ishonestl y. 
(6 Mad. H.O. Rul. 28.) r 
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A married woman, who. as such, is incapable of entering into a 
legal contract, may be convicted under the first clause of the above 
section if she dishonestly misappropriates, or converts to her own 
use, property with which she has been entrusted. (Reg. v. Robson, 
31 L.J.M.C. 22; L. & C. 93.) But I imagine that Bhe could not be 
convicted under the latter par of the section for using the property 
in violation “ of any legal contract express or implied.” For she 
could not enter into such a contract expressly, and, of course, none 
such could be implied. Nor can she be indicted for criminal breach 
of trust in respect of her husband’s property, since Bhe has a joint 
possession of it with him. (Rulings of Mad. H.C. of 1864 on s. 406.) 

Where a person was entrusted with money tc* buy coals, and 
he bought them and put them into his cart, and on his way back 
abstracted part, delivering the remainder as all that the prosecutor 
was entitled to, a question arose, whether the prisoner could be said 
to have been entrusted with the property of the prosecutor, so as to 
satisfy the English Statute. The conviction was affirmed. Some of 
the Judges held that the coals being purchased with money given by 
the prosecutor for that express purpose, vested m him, and were 
held by the prisoner on trust for him. Others thought that a 
specific appropriation by the prisoner was necessary to vest the pro- 
perty in the prisoner, but the Court was unanimous that if such an 
express appropriation were necessary it was made out by the facts. 
(Reg. v. Bunkall, 33 L.J.M.C. 75; L. & C. 371.) 

There is nothing to prevent one partner being convicted under 
this section of criminally misappropriating the partnership property. 
(13 B.L.R. 307, over-ruling 9 W.R. Cr. R. 37.) But of course as 
each partner has in law full power to deal with all the partnership 
property for partnership purposes, it requires very distinct evidence 
to make out that he is dealing with it in such a manner as to amount 
to criminal breach of trust. 


406 Whoever commits criminal breach of trust 
shall be punished with imprisonment 
Punishment fw 0 f either description for a term which 
trust. may extend to three years, or with 

fine, or with both. 


The two ingredients in the offence of criminal Breach of Trust 
are, first, ai^ riginal trust, and, secondly, a dishonest misapplication 
of the trustqJfoperty. 


A trust has been defined by Lord Coke as ” a confidence reposed 
in some other.” (Cited Lewen Trusts, 15.) Therefore, where there 
is no original confidence there is no trust, and a misappropriation, 
if punishable at all, will be so.under s. 403. 


“ It is a confidence reposed in some other ; not in some other than the author 
of the trait, for a person may convert himself into a trustee, but in some other 
than the cestui que trust , or object of the trust, for a man cannot be said to hold 
upon tniBt for himself.” (Lewin, Ibid. ) 
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In gene ral, there ca n bejio doubt either as to the existence of thffe 
truBt, or the cHniinaTcbaract^r'dr ttre"'Ht f Ft5y " Which tbafc-twwt-ie 
violated. Where a clerk ipiifixcepts the money he has received on its 
way to his master, where a banker sells the securities ho has taken 
into deposit from his customer, where a guardian applies to his own 
use the rents he has collected for his ward 1 the only difficulty js to 
prove the fact. Sometimes, however.f t^usts ar e created gq fe n tl vl bv 
mere implication of law, and without even the knowledge of the 
trustee, so that it may be quite a discovery to him when he first learns 
that he is a trustee. Sometimes, too, the trust is voluntarily created 
by the trustee, and he may fairly think that it is not binding on him 
any longer than he chooses to submit to it. Fn either of theso cases 
an undoubted bleach of trust may arise, though it would be very 
unfair to treat the matter as a criminal ofience. 

In some cases a trust is raised bj T implication of law in consequence 
of facts arising after the date of the original transaction. For instance, 
the endorsee of a bill of exchange is entitled to sue all the parties to 
the bill on his own account and without any trust for any other 
•person. But if he were paid the amount of the bill by the drawer, 
this would not bar him m his action against the acceptor, though any 
sura which he might receive from the acceptor would be held by him 
as trustee for the drawer who had made the payment. (Jones v. 
Broajdhurst, 9 C B. 174, 185.) Again, a trnst is .sometimes implied 
from a constructive knowledge of facts, of which the trustee is in 
reality wholly ignorant. For instance, if an estate is bound by a 
mortgage, a charge for the benefit of children, a lien for the purchase 
money, or the like, and is transferred without any consideration, then 
the alienee will be bound by the trust, “ whether be had notice of it 
or not, for though he had no actual notice, yet the Court will imply 
it against him where he paid no consideration.” (Lewin Trusts, 724.) 
And, although a purchaser for valuable consideration will only bo 
bound where he has had notice of the trust, still equity assumes that 
he has had notice, if he has been made acquainted with something 
which ought to have led him to search for an instrument in which 
the trust was mentioned. (Ibid. 224.) Lastly, even with full know- 
ledge of all the facts, it iB often a very difficult question to decide 
whether there is trust or an absolute gift. For instance, where 
property is given to a person by words which would convey an 
absolute interest, but phrases are added exoressive of a wish, hope, 
or entreaty that the property may bo applied in a particular way, it 
is frequently a very nice matter to decide whether such phrases 
create a binding trust, or may be disregarded altogether. (Ibid. 
167 .) 

I conceive that no universal rule can be laid down as to whether 
the breach of an implifijl -trust is criminally indictable. Every case 
will, in my opinion, resolve itself into a question of fact j did the 
party know that he was in fact hol din g the property nnd.6r.ft_tru8t, 
and did he wilfully violateTFaf trust, intending thereby to defrand. 

The second point which I suggested above relates to cases where a 
person had by his own act made himself a trustee for Borne one else. 
Where this was done for a valuable consideration, as, for instance, 

42 
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where an insolvent debtor undertook to continue his trade for the 
benefit of his creditors and to render them an account of his profits, 
any wilful violation of the trust would be as clearly criminal as if 
they had put him into their own business as agent. But it might be 
different where the trust was a voluntary one. Equity will not compel 
any one to make himself a tr uste e for another without consideration 
forffcb doing, but where he Ba£ fully completed the creation of the 
trust, then it" treats the property as actually changed. As Lord 
Eldon said, in such a case, 

“ It is clear that this Court will not assist a volunteer, yet, if the act is 
completed , though voluntarily, the Couit will act upon it. It has been decided 
that, upon an agreement to transfer stock, this Court will not interpose, but if 
the party has declared himself to be the trustee of the srnck, it becomes the 
property of the cestui que trust without more, and the Court will act upon it.” 
(Ex-parte Pye, 18 Vcs. 149.) 

On the other hand, in another case Sir J. Wigram laid down the 
law with greater caution, saying, 

“ In the ense of a formal declaration by the legal or even beneficial owner of 
property, declaring himself in terras the trustee of that property for a volunteer,* 
the Court might not be bound to look beyond the mere declaration. If the owner 
of property having the legal interest in himself were to execute an instrument by 
which he declared himself a trustee for another, and had disclosed that instrument 
to the cestui que trust and afterwards acted upon it , tliut might, perhaps, bo 
sufficient.” (Meek v. Kettlewell, 1 Hare, 470; Gaskell v. Cask ell, 2 Y. &J 
502.) 

I conceive that the principle laid dawn by Sir J. Wigram is the 
only one that could be safely acted upon in criminal cases. Suppose 
a merchant intending to provide for his infant child, were to direct 
his banker to open an account in the name of the child, and to transfer 
a portion of his funds into that account, this would according to 
decided cases amount to an executed trust. But I conceive that no 
indictment could be maintained against him if he got that account 
cancelled in a few days after, in order to apply the moiley to his own 
use upon some sudden pressure. IK course it might be very different 
where the trust had been communicated to the party in'-er ded to bo 
benefited, so as to lead lnm to act upon the belief that the property 
was his own. Here, again, it would be impossible to lay down any 
general rule. Perhaps the nearest approach to such a rule would be 
to say, that where a party violates a trust to which he has voluntarily 
subjected himself, the circumstances must be such as to disclose a 
moral as well as a legal fraud. 

A bond fide claim of title is an answer to a charge of criminal 
breach of trust. Where an alleged mortgagee denied the mortgage, 
it was held that he could not be convicted of criminal breaoh of trust 
in respect of the title deeds. (2 Bomb. II.U. 133.) 

The general evidence of an embezzlement consists in proof of the 
receipt of money which is not accounted for, or whose receipt is 
denied. Under the former Act XIII of 1850, s. 11, proof of a gross 
deficiency in the accounts of any trustee or public servant waB held 
to be evidence of the offenco charged, until explained. But of course 
no crime would have been committed where the trustee took the 
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money, bond fide believing that he was entitled to it, or intending 
really to advance the interests of the party entitled, and supposing 
that his act would be known. 

The fact that the defendant has himself a j oint intere st in the 
money entrusted to him is no defence if he fraudulently applies it in 
violation of the terms of the trust. A member of a friendly society 
was also its paid secretary aud honorary treasurer ; he received the 
subscriptions of the members, gave them receipts for the full amounts 
paid by them, and punctuall y discharged a ll demands on the funds 
of the society, but he made dalse^j^^s^in the account books and 
applied the difference to his own use. On the fraud being discovered 
he was called iJpon for an explanation, when he admitted that he 
had received the money and said he -was willing to repay it by instal- 
ments. It was held that he was properly convicted. (Reg. v . Proud, 
31 L.J.M.C. 71 ; L. & C. 97.) 

407 Whoever, being intrusted with property as 
criminal breach a carrier, wharfinger, or ware house- 
of trust by carrier, keeper, commits criminal “Breach of 
trust in respect of such property, shall 
be .punished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 

408 * Whoever, being a clerk or servant , or em- 

Criminal breach P lo y ed as a clerk or servant, and being 
of trust by a clerk i n any manner entrusted in such capa- 
or servant. city with property, or with any domi- 

nion over property, commits criminal breach of trust 
in respect of that property, shall be punished with 
imprisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 

Where the prisoner, the cashier and collector of a manufacturing 
firm, had in addition to his salary a per-centage on the profits, but 
was not liable to the losses of the concern, and had no control over 
the management of the business, it was contended after conviction 
that he was not a servant but a partner. But the Court held, that 
even if the above facts constituted him a partner as regards the 
public, he was clearly only a servant ag regarded his employers, and 
the conviction was affirmed. (Heg. v. Macdonald, 31 67 ; 

L. & C. 85.) 

Where, however, a committee of the members of two friendly 
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societies was formed ror the purpose of organizing a pleasure excur- 
sion, and the prisoner, who was one of the committee, was entrusted 
with tickets to sell, but received n^'emuneratipn for his services, it 
was held that an indictment whicacnargecThim, as the servant of 
the other members of the committee, with embezzlement was bad. 
(Reg. v. Bren, 33 L J.M.C. *319; Ij. & C. 346.) But m such a case the 
prisoner might be indicted under s. 405, though not under s. 408. 
And so it was held in the case of a person who was employed to got 
orders for goods and to receive payment for them, but who was paid 
by a commission on the goods sold, and was at liberty to get the 
orders and receive the money where and when he thought proper. 
(Reg. v. Bowers, 1 L.R.C.C. 41 ; Reg. v. Negus, 2 Ibid. 34.) 

Where the defendant was a clerk or servant and was as such 
entrusted with property, a conviction under this section could bo 
supported, although it was no part of his duty to take charge of the 
property, and although he might have refused to have anything to 
do with it. (Reg. v. Hastie, 32 L. J.M.C. 63 ; L. & C 269.) For 
instance, if an officer were to employ his dressing-boy to draw his 
pay and disburse his bills out of it, this is a responsibility beyond 
the range of such a servant's duty which he might fairly decline to 
accept. But if he accepted it, he would be liable under s. 408 for 
breach of trust. 

This principle was acted on in a recent case. The prisoner was 
book-keeper of the Madras Male Asylum Press, and, as such, it was 
no part of his duty to keep the cash. He was not paid for keeping 
it, and his employers did not know of, and would not have assented 
to, his keeping it. But, by an arrangement between himself and the 
Superintendent of the Press, “who was the proper Cash-keeper, the 
prisoner had taken upon himself and discharged the duties of Cash- 
keeper for about seven years. He was indicted for criminal breach 
of trust under s. 408, and Scotland, C.J., left it to the jury as a 
matter of fact whether, having reference to the long course of busi- 
ness in the office, the prisoner had not undertaken the duty of Cash- 
keeper in addition to his other duties, and assumed a liability to 
account as Cash-keeper for the monies received in that capacity. Ho 
pointed to the words “in any manner entrusted in such capacity,” 
as showing that the legislature wished a liberal construction to be 
put upon the section in cases where tho money was, in point of fact, 
received by the servant as a servant. (Reg. v. Vonnant, 3rd Madras 
Sess., 1869.) It will be observed that in the consolidated English 
Statute (24 & 25 Viet. c. 96, s. 68) the words which occurred in the 
old Statute “ shall by vi/rtne of such employment receive any chattel, 1:1 
have been designedly omifctod. Accordingly it has been held that 
the words “ employed as a clerk or servant” are wider than those 
which precede them, and include cases where there is n o actual oo n- 
tract ot service. ’Where the prisoner’s father was clerk to ft local 
board, aud lived with his father, assisted him in his duties, and acted 
for him* m his absence, but was neither appointed nor paid by the 
board, it was held that he was properly indicted under these words 
for appropriating money which he bad reccivod while bo acting- 
(Reg. v, Foulkes, 2 L.R.O.O\ 150.) 
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409. Whoever, being in any manner entrusted 

Criminal broach with property, or with any dominion 
jof trust by pub- over property, in his capacity of a 

/lie servant, or by r v l f" ,1 r J , • 

banker, merchant, p ublic serva nt or Qii the way of his 
or agent ‘ husine^ as a banke^merchant. facto r' 

broker, attorney T or agent, commits criminal breach 
of trust in respect of that property, shall be punished 
with transportation for life, or with imprisonment of 
either description for a term which may extend to 
ten years, and shall also be .liable to fine. 


To constitute an offence under this section, the property entrusted 
to a p ublic servant must be property which as a public servant he 
was authorized to receive. Therefore, where village officers, who were 
only authorized to receive money m discharge of the public revenue, 
received gram from the ryots, agreeing by a private arrangement to 
treat it as no much money, it was held that they could not be con- 
victed under s. 409. (4 Mad. H.C. Appx. 32.) And, so, if title-deeds 
were deposited with an attorney, or jewels with a broker, not in their 
projEea sionaL xapacity, but^is friends of the owner, for safe custody, 
their misappropriation of them would be punishable under s. 406, but 
not under s. 409. 


OF TIIE RECEIVING OF STOLEN PROPERTY. 


410- Property, the possession whereof has been 
transferred by theft, or by exto rtion . 

Stolen property. , , i ~.r.r iw T 1 •' -T -T~ 

or by robbery, anQ irb perty w hich has 
been criminally misappropriated, or in respect of 
which the offence of criminal breach of trust has been 
committed, is designated as “ s tolen property .” But 
if such property subsequently comes into the posses- 
sion of a person legally entitled to the possession 
thereof, it then ceases to be(stolen property.) 


411. Whoever 


('dishonest!^ receives or retina 

Dishonestly re- any stolen ^operty, knowing™™ w 
ceiving stolen pro- r eason to believe the same to be stolen 
perty ’ nroperbL - shall be punished wjth im- 

prisonment of eitnevdescription for a term which 
may extend to three ye ars, or with fine, or with both. 
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Whipping may be inflicted in lieu of the above punishment (Act 
VI of 1864, ft. 2), and, upon a second conviction, whipping may be 
inflicted in lieu of or in addition to the punishment, (s. 3.) 

As to the summary jurisdiction of the Magistrate of the District 
over this offence, see Crira. P.C., s. 222. 

In indictments nnder this section, the first requisite will be to 
show that the property was 1“ stole nj within the terms of s. 410. 
This must be proved by exactly the same evidence as would be 
requisite if the principal offender were on his trial. Nor can the 
conviction of such principal be used against the receiver as evidence 
of the crime having been committed, for he was no party to it and 
had no power to cross-examine the witnesses (1 ?uss. 76), and it 
would still be perfectly competent to him to prove the innocence of 
"tlRUconvicted thief. (Fost. 365.) And, so, 

“Where two persons were indicted together, one for stealing and the other 
for receiving, and the principal pleaded guilty, Wood, B. refused to allow the 
plea of guilty to establish the fact of the stealing by the principal as against the 
receiver.’' (1 Russ. 76 ) 

Not only mnst it be shown that the property was originally Stolen 
property,” but also that it continued in th at state at the time of t he 
receipt. In one case goods had been stolenVand when the thief was 
detected they were taken from him, and then restored by the owner’s 
consent, that he might sell them to a person who had been in the 
habit of buying his booty. When the latter was indicted as a receiver 
it was held that he could not be convicted, inasmuch as at the time 
of the receipt the goods were not stolen goods. (Reg. v. Dolan, 24 
L. J.M.C. 59 ; Dears. 436 ; Bee Reg. v. Schmidt, 1 L.R.C.C. 15.) 

"So, also, the goods received must be tbeti dentical goofo Which wero 
stolen, and not something for which they had been sold or exchanged. 
Where A stole six notes for £100 and changed them into notes for 
£20, some -of which he gave to B, it was ruled that B could not be 
cqpvicted of receiving, as he had not received the notes which were 
stolen. (Arch. 373.) 

Again, there must be a receipt of the good s. This is in general 
sufficiently proved by showing tnac they are in the possession of the 
accused. But this cannot be laid down as a universal rule. It would 
always bo open to him to show that he was not aware of their being 
there, or that the place of their deposit was dtifi to which others h ast, 
as tree access as himself. (Se6 flHle p. 3117) And though thereoe 
"proor of a criminal Intent to receive, and a knowledge that the goods 
were stolen, if the exclusive possession still remain in the thief a con- 
viction for receiving cannot be sustained. For instance, if a jeweller 
were apprehended in the act of bargaining with a thief for a stolen 
watch, the offence would not be complete till the purchase was con- 
cluded. But the actual manual possession or touch of the goods by 
^he defendant is not necessary to the completion of the offence of 
'receiving! It is sufficient if they are in the actual possession of a 
person <wer whom he has control, so that irhtey would ne forthcoming 
if he ordered it. (Arch. 372.) And where the prisoner had received 
the property knowing it to be stolen, whether for the purpose of 
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assisting the thief, or for the purpose of concealment, it is equally a 
crime, although he gains no profit or advantage by the receipt.^ (2 
Russ. 554.) 

There may be a receipt by subsequent ratification of the act of 
another. A wife, in the absence of her husband and without his 
knowledge, received stolen goods and paid money on account of them. 
The thief and the husband afterwards met. The latter then learnt 
that the goods were stolen, and he agreed on the price which was to 
be paid for them and paid the balance. It was held, that the receipt 
by him was complete from thd time when he ratified and approved 
of his wife’s act, having a guilty knowledge. (Reg. vl Woodward 
31 L.J.M.O. 91 ,*L. & C. 122.) 

Lastly, and chiefly, a guilty knowledge m ust be shown. Mere 
recent possession of the stolen property is not alone sufficient, as 
such possession (where it proves anything) is in general evidence of 
stealing and not of receiving. (2 Russ. 555 ; 3 Ibid. 667, see ante 
p. 312.) T his knowledge may be proved by the evidence of the 
p rincipal felon, produced as a witness for the crown, (his confession 
woulQ not be any evidence.) (A rcla. 557.1 or circumstantially. a.a Hy 
showing Ttmt tire defendant nought them very much under their 
value, o r denied being in possession of them, or the like. So, also, 
instances of receiving other goods, stolen from the same person by 
tho same thief, are admissible, as it is very unlikely that a succes- 
sion of such transactions could be carried on without suspicion 
being raised. (Arch. 372 ; Steph. Digest of the Law of Evidence, 
§ 11, Act I of 1872, s. 14.) 

It will be observed that a. 411 uses the words having reason to 
believe the same to be stolen property. This goes beyond the former 
law, which required actua l know ledge. (Per Scotland, C.J., Reg. v. 
Yeeree, Madras Sessions, ApriT28th, 1862.) * 

And, therefore, where goods are received by another under cir- 
cumstances of such equivocal character as ought to have aroused the 
suspicions of ah honest man, the jury would be authorized in con- 
victing. 

f*' Where the prisoner is charged with dishonestly retainin g stolen 
I property it is not necessary to show that he knew it to be stolen 
1 when he received it. It is sufficient to prove that heM dishonestly re- 
I tamed it after he Acquired that knowledge^ (4 Mad. H.u. Appx” 42.) 

Under the law, both of England and Scotland, 

*‘A wife cannot, be indicted for receiving or concealing the stolen .goods 
brought in by ber husband, unless she make trade of the crime and has 
taken a part in disposing of the stolen goods.'’ (Alison Grim. L. 338; Reg, v. 
Wardroper, 29 L.J.M.C. 116 ; Bell, 249.) * 

There is nothing in this Code to protect the wif e under suoh cir- 
cumstances (see ante p. 52), but I conceive it would require very 
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strong evidence of actual participation in the crime to render a con- 
viction against the wife satisfactory, since her subordinate position 
in the house makes the mere presence of the goods no evidence 
whatever against her. (5 N.W.P. 120.) 

A husband may be convicted of receiving from his wife. Reg. v. 
McAthey, 32 L.J.M.C. 35; L. <fc C. 250.) As to whether a person 
may be convicted of receiving the husband’s property from the wife, 
see ante p. 306. 


The offence of Id ishonest retention [ of stolen property is distinct 
from the offence oFdisnonestly receiving stolen property. Guilty 
knowledge at the time of receipt is not au essentiar element of the 
Tomer offence, (Mad. H.C. Rul., Cth April, 1869 ) 


Dishonestly re- 
ceiving property 
stolen in the com- 
mission of a da- 
coity. r"*"*^* 


412- Whoever dishonestly receives or retains 
auy stolen property, the possession 
whereof he knows or has reason to 
believe to have been transferred by the 
commission of dacoity, or dishonestly 
receives from a person whom he knows 
or has reason to believe to belong, or to have belonged 
to a gang of d acoit s, property which lie knows or has 
reason to believe to have been stolen, shall be pun- , 
ished with transportation for life, or with rigorous ] 
imprisonment for a term which may extend to ten 
years, and shall also be liable to fine. 


See Act VI of 1864, as. 2 &; 3, ante p. 334. 


This section relates to criminals other than tho original dacoits, 
and though it ia prudent to add a count framed under it against: 
those who are found in possession of tho property, no additional 
penalty can be inflicted under it upon prisoners who are already 
convicted under s. 391. 

“It has been frequently ruled by tbe Bengal High Court, that, where stolen 
property is found in the possession of dacoits, tho offence of “ knowingly having 
in possession" is to be considered as included in the original one of dacoity, 
unless there aro circumstances which clearly sepaiate the one crime fiom the 
other- length of tune, or distance for example.'’ (1 W.it.C.C. 48.) 

S 

413. Whoever h abitual ly receives or deals m 
Habitually deal- property wEich he knows or has reason 
jlXty 8tolen pro * t0 believe to be stolen property, shall 
be punished with transportation for 
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‘life, or with imprisonment of either description for -a 
term which may extend to ten years, and shall also 
be liable to fine. 

Upon a second conviction for this offence, whipping may be inflicted 
in addition to the above punishment. (Act VI of 1854, s. 4 ) 

It is difficult to say what sort of evidence will be admissible and 
sufficient to procure a conviction under this section. At the very least 
two acts of receiving or dealing in stolen property must be proved 
br presumed ; and these acts must be at some little distance of time, 
otherwise they tould not be taken as establishing a habi t. Where a 
man had been several times actually convicted this woulflTTJT'TWHWe, 
be sufficient, and the previous convictions would be the best evidence 
against him, since having been himself a party he could not dispute 
them. Previous convictions need not be proved by production of 
the record. It is sufficient if the fact be certified by the clerk of 
the Court, or other officer having the custody of the records of the 
Court where the conviction took place, or his deputy. (Act XV of 
1862, s. 9.) Where there have been no convictions the acts which are 
relied on as evidencing a habit must in general be proved, just as if 
each were the subject of a separate indictment. Sometimes this 
might not be absolutely necessary. If it could be shown that a man 
kept a shop which was frequented by persons who were and who 
must have been known by him to be thieves ; if the nature of the 
goods which he purchased, the price which he paid, the precautions 
with which the goods were bought, kept, or disposed of ; the con- 
trivances employed in the premises for concealment, for rapid exit, 
and for preventing entrance, and other similar circumstances gave 
strong evidence of a general nature of the trade pursued, even a 
single instance of receiving brought home for the first time might be 
sufficient to warrant a conviction. But it would always be necessary 
to watch s uch eviden ce very narrowly. 

414 - Whoever voluntarily a ssists i n concealing 
Assisting in oon* or disposing of or making away with 
ceaimeut of stolon property which he knows or has rea- 
property. son believe to be stolen property, 

shall be punished with imprisonment of either 
description for a term which may extend to three 
years, or with fine, or with both. 

I imag in e that this section is intended to apply to cases where 
there has not been such a possession as would support an indictment 
against the party, as a receiver, under s. 411. Where there has 
been such a possession, the offence of receiving will be complete. 

“Even though the goods be retained for the shoitest time, or though th< 
objeot be not permanent possession, but temporary concealment. (Alisoi 
Grim. L. 333.) 
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415 - 


Cheating. 


Whoever, by d eceiving any pers on, \fraudu - 
leirtly or dishonestly induces the person 
- an y property to 

any personjfor toco n se nTtliat any person shall retain 
any property^ or intentionally induces the person so 
deceived to do or omit to do anything which he 
lid npt ~3o or omit lrtie werenot so deceived, 
and whichl act or omission causes or is litedy tp cause 
image or harm to that person in body, mind, re-^ 
putation, or property, is said to “ cheat.” 

Explanation . — A dishonest concealment of facts is 
a deception within the meaning of this section. 

Illustrations. 


(а) A, by falsely pretending to be in the Civil Service, intention- 
ally deceives Z, and thns dishonestly induces Z to let him have on 
credit goods for which he doeB not moan to pay. A cheatfc. 

(б) A, by putting a counterfeit mark on an article, intentionally 
deceives Z into a belief that this article was made by a oertain 
celebrated manufacturer, and thus dishonestly induces Z to buy and 
pay for the article. A cheats. 

(e) A, by exhibiting to Z a false sample of an article, intentionally 
deceives % into believing that the article corresponds with the 
sample, and thereby dishonestly induces Z to buy and pay for tho 
article. A cheats. 

(i d ) A, by tendering in payment for an article a bill on a house 
with which A keeps no monev and by which A expects that the bill 
will be dishonored, intentionally deceives Z, and thereby dishonestly 
induces Z to deliver the article, intending not to pay for it. Aoheats. 

(e) A, by pledging as, diamonds articles which he knows are not 
diamonds, intentionally deceives Z, and thereby dishonestly induces 
Z to lend money. A cheats. 

(/) A intentionally deceives Z into a belief that A means to repay 
any money that Z may lend to him, and, therefore, dishonestly 
induces Z to lend him money, A not intending to repay it. A oheats. 

fa) A intentionally deceives Z into a belief that A means to deliver 
to Z a certain quantity of indigo plant which he does not intend to 
deliver, and thereby dishonestly induces Z to advance money upon 
the faith of such delivery. A cheats ; but if A, at the time of obtain- 
ing the money intends to deliver the indigo plant and afterwards 
breaks his contract and does not deliver it, he does not cheat, bnt is 
liable only to a civil action for breach of contract. 
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(h) A intentionally deceives Z into a belief that A has performed 
A's part of a contract made with Z which he has not performed, and 
thereby dishonestly induces Z to pay money. A cheats. 

{i) A sells and conveys an estate to B. A knowing that in con- 
sequence of such sale he has no right to the property, sells or mort- 
gages the same to Z without disclosing the fact of the previous sale 
ana conveyance to B, and receives the purchase or mectgage money 
frpm Z. A cheats. 

416 A person is said to “ che§it by personation” 
if he cheats by pret ending to be som e 
atiua at by person ' other person,- or by k nowingly substi - 
tuting one peripn for ano ther, or repre - 
senting that he -or any other person is a person otEer 
thaiThe or such other really is. 

Explanation . — The office is committed whether 
the individual personated is a real or i maginar y 
person. 

IZ lust rations. 


(а) A cheats by pretending to.be a rich banker of the same name. 
A cheats by personation. 

(б) A cheats by pretending to be B, a person who is deceased. A 
cheats by personation. 


417 - 


Punishment for 
^cheating. 


Whoever cheats shall be punished with 
imprisonment of either description for 
a term which may extend to one year, 
or with fii\e, or with both. 


Where several false statements are made which result in a person 
being cheated, it is no objection that some of them are n ot legally 
indict, a, hl 9, if there is any one which m criminal and by moans of , 
which the property was obtained. (Reg. v. Jennison, 31 L.J.M.C. 
146; L.& 0.157.) 


Under the English law & false statement as to a future fact did 
not constitute the offence of cheating. Therefore, a pretence that 
the party would do 4n act which he did not niean to do, as, for 
instance, a pretence that he would pay for goods on delivery, was 
not indictable. (Arch. 406.) And, so, it was laid down in Scotland, 
that “ the most extensive fraud committed by merely ordering goods 
on credit and not paying for them; without any false representation, 
did not fall under this species of crime/’ (AUson Crim. L. 362.) 
This is not the case under the present Code, as appear from illustra- 
tions (f) and (g) t in both of which a false pretence as to an intention 
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is held to oonstitute the crime. This may create a g reat deal of 
diffic ul ty. Whenever a contract is entered into, each party leads 
theToTLcr to believe that he intends to perform his own part. If he 
subsequently fails there will be nothing to prevent an indictment 
being laid under this section, and the only question will be whether 
at the time of making the contract he intended to carry it out. In 
- my opinion, the only safe rule to lay down will be, that mere breac h 
of contract i s not even prinui facie evidence of an original faytqrinl ent 
i ntention (Affirmed by the Madras High Court, Cr. P. 90 of 1863, 
and peiT Scotland, C.J., in Reg. v. Wilson, 2nd Madras Sessions, 
1870; Acc. 9 Bomb. H.C. 448; 3 N.W.P. 16, 17.) It will lie upon 
the prosecution to establish this intention affirm%fcively ; as, for 
instance, in the case of a borrower that he was hopelessly insolvent 
when he contracted the loan, and had no expectation of being able 
to repay it. (See Ex. p. Bayley, 3 L.R. Ch. 244.) In the case of a 
contract to deliver goods that the person never had the means to 
deliver them, and never took any steps to procure them. It must be 
recollected that where an act is in itself innocent, but may become 
unlawful by being done with a particular intention or under parti- 
cular circumstances, the presumption of innocence prevails till the 
facts which destroy it are proved. (See ante, pp. 78, 136.) 

A very common difficulty that arises on indictments for cheating 
is where the false statement is made in tho progress ef a sale. 
Sellers are so apt to ascribe an extravagant value and fictitious 
qualities to their own wares, that almost every purchase might form 
the subject of an indictment if praises of an article which turn out 
to be false could be charged as a crime. On the other hand, if a man 
gets my money by professing to give me one article when he really 

? ‘ves me another, as in the case of the wooden nutmegs which 
ankee pedlars are said to vend, this is as heinous a fraud as any 
which we have mentioned. The difficulty is to draw the lina In 
England, the rule seems to be that no misrepresentation is sufficient, 
unless it is a false statement of a definite fact which forms the sub- 
stance of the contract. 

For instance, where the prisoner induced a pawnbroker to advance 
him money upon some spoons which he represented as silver-plated 
spoons, which had as much silver on them as “ Elkington’s A,” (a 
known class of plated spoons,) and that the foundations were of the 
best material — tne spoons were plated with silver, but were, to the 
prisoner’s knowledge, of very inferior quality and not worth the 
money advanced upon them — it was held that the conviction was bad. 
Lord Campbell, G.J. said., 

“ Here, the statement made by the prisoner resolves itself into a mere repre- 
sentation of the quality of tho things sold. We mast also bear in mind that the 
artic^ps sold were of the species which they were represented to be, because they 
were spoons with silver 6R them, and the purchaser obtained those spoons, 
though the quality was not what it was represented to be. How, it seems that 
it never conld have been the intention of the Legislature to make it an indictable 
offence for the seller to exag gerate the ounlitv of the goods he was selling, any 
more than it would be an indictable offence for the purchaser during the bar- 
gain to depreciate their quality, and to say that they were not equal to what 
they really were, and so to induce the seller to part with the goods at a lower 
price.” 
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Lastly, we may quote the observations of Erie, J. who said, 

“ Looking at all the cases we have been considering, those that haV'e'Uwisu 
the snbjoot of the greatest comment seem to mo to fall within the principle 
that where the s ubstance of the contract is falsely represente d, and by reason 
of that the money is obtained, the indictment is good, wnere the ring was 
sold, as in the Queen v. Ball, and tho chain, aB in the Queen v. Roebuck, it was 
to be a silver ring and a silver chain Silver was of the substance of the con- 
tract. In the Queen v. Abbot the substance of that contract waB not cheese of 
any quality, but a cheese of tho particular quality shown by the faster. In tho 
Queen v. Kenrick the fact that brought that case within the definition was that 
the man asserted that the horses had been the property of a lady cLeoeascd, were 
now the property of her siBter, and had never belonged to a horse-dealer, and 
were quiet to drivp. The purchaser wanted tho liorscB foi a lady of hiB family, 
and the essence of that contract was that they were horses which had been tho 
property of a lady who had driven them. 'It was a false assertion of an existing 
fact. This appears to me not to be a right conviction, because it is not an 
affirming of a definite triable fact to say that the goods are equal to Elkington’s 
A, but the affirmation is of what is mere matter of opinion, and falls within the 
category of untrue praise of the article intended to bo bougln.” (Reg. t\ Bryan, 
26 L.J.M.C. 84 ; D. k B. 2£5 ) 

On tho other hand, where the defendant, knowing that a particular 
piece of jewellery was only 6-corat gold, falsely represented that it 
was 15-carat gold, and thereby induced the prosecutor to purchase 
it, this was held to be a statement of a fact and not of an opinion, 
and the conviction for cheating was upheld. (Reg. v. Ardley, 1 L.R. 
C.C. 301.) 

The refinements developed in some of the English cases arc attacked 
with much vigour by the learned editor of Russell, and his remarks 
(2 Russ. 665 n.) apply with still greater force to the Indian law. 
He sayB, 

“ One error, in some cases, seems to have been to consider the pretence, 
apart from the finding of the jury, that it was made with intent to defraud. 
One man may extol an article innocently and another f raudulently in similar 
terms, but the latter alone is within the Statute.” 

“ As to the distinction between a representation that articles arc better in 
point of quality, and a representation that they are entirely different from what 
they really are. there is nothing in the Statute which warrants any Buch distinc- 
tion. What the Statute requires is, that there shall be a f alse pretence . (Bit 
s. 415, “a deceiving”) Then is a representation as to quality a pretence? 
Possibly, where such a representation is made on the mere inspection of an 
artiole it may be rather a matter of opinion tbau a pretence. _ But, where it is 
made with a full knowledge of the quality of the irticle, it is not opinion (for 
opinion must cease when knowledge exists) but an affirmation of a known fact, 
in other words a pretence.” 

** As to the remark, that if extolling goods be within the Statute depreciat- 
ing them must be so also, the answer is, that if a person were to induce an 
owner to part with his property by falsely representing it as of inferior value, 
the oase would clearly be within the Statute if the representation were made 
with intent to defraud. Suppose a veterinary surgeon represented that a valuable 
race-horse had a fatal disease when he well knew that it had not, and by that 
means obtained it at the price of a useless horse, with intent to defraud the 
owner, the oase would clearly be within the Statute.” 

A passenger by railway travelling in a carriage of a higher class 
than that for which he has paid is not guilty of cheating under the 
Penal Code, but is indiotable under the Railway Act XVIII of 1854, 
s. 3. (I Bomb. H.C. 140.) 
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The Penal Code goes beyond the English law not only as to the 
the pretence but also as to its obje ct. By English law the 
object must be to obtain goods, money, or some valuable security. 
But, under s. 415, the offence is completed if the prosecutor has been 
induced to alter his position in any way which may cause him damage 
or harm in body, mind, reputation, or property. For instance, it has 
been held in Bengal that to induce a high caste man to marry a low 
caste woman, by pretending that she was of higher caste, is cheating 
by personation within the meaning of s. 416. (3 R.C.C.C.R. 32.) 

I1‘ a person, by pretending to be a lawyer, were to induce another to 
entrust a suit to his management, that would be indictable under the 
Code, even although no fee was received, but it woqjd be no offence 
in England. In a recent case, Pollock, C.B., expressed his opinion 
that the Statute ** was not intended to control commerce by indict- 
ments for obtaining money under false pretences unless where the 
matter really and wholly was a piece of swindling, and that it was 
never meant to apply where there was merely some fraud committed 
in the course of a commercial transaction.” (Reg. v. Evans, 32 L.J. 
M.O. 40; L. & U. 252.) But, under the Code, if, in the courso of a 
genuine mercantile transaction, one party were by a false statement 
to lead the other to incur some loss, or risk of loss, an indictable 
offence would have been committed. And, even under English law, 
Willcs, J., recently said, “ since the cases of Reg, v. Abbot (1 Don. 
273) and Reg. v. Burgon (D. & B. 11) it is impossible to contend 
seriously that the case is not within the Statute because the chattel 
is obtained under a contract induced by a false pretence. (Reg. v. 
Martin, 1 L.R.C.O. 61.) 

It is not necessary that the pretence should be in words ; the conduct 
and acts of the party will be sufficient without any verbal repre- 
sentation. Thus, if a party obtain goods from another upon giving 
him in payment his cheque upon a banker, with whom in fact he has 
no account, this is a false pretence within the meaning of the Act, 
and so it is, if he knows that his account is overdrawn, and that the 
cheque will not be honoured. (Reg. v. Haselton, 2 L.R.C.C. 134.) 
And, similarly, where a man assumed the name of another, to whom 
money was required to be paid by a genuine instrument. So, where 
a person at Oxford, who was not a member of the university, went, 
for the purpose of fraudulently obtaining credit, wearing a commoner’s 
gown and cap and obtained goods, this was held a sufficient false 
pretence, though nothing passed in words. (Arch. 405-6.) 

Again, the money must have been obtained or the change of conduct 
must have been brought about byrneaMSoLthe false pretence. And, 
therefore, as laid down above by Erie, J., tne statement must boas to 
something which is of the substance of the contract ; for if it were a 
mere unimportant and irrelevant assertion, it could not be assumed 
that it had been an operating inducement. So also the statement 
must have been believed, otherwise it clearly could not have had any 
weight with the party to whom it was addressed. In a recent case it 
appeared that the prisoner had knowingly over-stated the amount of 
■work he had done, with a view to get more than iris proper amount 
of wages. The prosecutor paid him the money ,uniowing\iiis state- 
ment to be untrue. On appeal Cockburn, C.J. saiaT 



CHEATING. 


343 


“ The conviction cannot be supported. Here the prosecutor knew that the 
pretence was false. The question in this case is, what is the motive operating 
on the mind of the prosecutor to induce him to make this payment? If it is a 
belief in tkfi_Brisoner > B false state ment, the offence of obtaining money under 
false pretenoes is made out ; but it is not so, if, as in this case, the motive be a 
mere desire to entrap the prisoner without such belief.” (Reg. v. Mills, 26 L.J. 
M.O. 79 ; D. & B. 205.) 

It is an offence to obtain land from a Revenue Officer by falsely 
representing that it is waste . (6 Mad. 11 .0. Rul. 12.) It would also 
be an offence to gain admission into a train or an Exhibition by a 
false pretence of having a ticket. But it would not be the offence of 
cheating if the person got in unobserved. (6 Bomb. O.C. 6.) 

Lastly, the faTse pretence must be used with a view to defraud. 
This will in general be assumed from the fact that a fraud was 
effected. On the other hand, a case might be imagined where it 
could be shown that the party merely intended a p ractical joke . or 
had some collateral object in view, but no intention of cheating any 
one. In one case the following curious state of facts appeared. The 

{ irosecutor owed the prisoner’s master a sum of money, of which the 
atter could not obtain payment, and the prisoner, in order to secure 
to his master the means of paying himself, had gone to the prose- 
cutor’s wife in his absence and told her that his master had bought 
of her husband two sacks of malt and had sent him to fetch them 
away, upon which she delivered them up. Coleridge, J., told the 
Jury, 

“ Although, primd facie, every one must be taken to have intended the 
natuial consequenco of bis own act, yet if, in this case, you are satisfied that the 
prisoner did not intend to defraud the prosecutor, but only to put it in his 
master's power to compel him to pay a just debt, it will be your duty to find 
him not guilty. It is not sufficient that the prisoner knowingly stated that which 
was false and thereby obtained the malt. You must be satisfied that the pri- 
soner at the time intended to defraud the prosecutor.” (2 Russ. G88.) 

This dictum was a good deal relied on in a case at Madras, The 
Queen v. Longhurst. There, the prisoner had confessed the fact 
that he had introduced an o vercharg e for coolies and obtained money 
thereby. He attempted, however, to set up as a defence that he had 
paid certain money out of his own pocket on a contract for goods 
supplied to the Railway Company ; that, through a mistake in his 
accounts, he had omitted to charge it at the proper time, and that 
afterwards, being afraid of incurring blame for this irregularity, he 
had adopted this indirect way of reimbursing himself. Hence, no 
fraud was practised upon his employers, the only result of the false 
pretence being that they had paid money for one thing which was 
really due for another. Bittleston, J., refused to receive the evidence, 
on the ground that it could form no defence . On the above case being 
cited he distinguished it on two grounds, First, that, in the case 
quoted, the debt was admitted to be a just one , whereas here it had 
never been even brought to the knowledge of the Railway Company. 
Secondly, that in the former caso it did not appear that the prisoner 
ever intended to deprive the o wner permanently of his malt, but 
merely to detain it temporarily^ as a means ot putting the screw 
upon him, to make him pay. (Reg. v. Longhurst, 4th Sessions, 1858.) 
The Latter, I conceive, to be the true ground. 
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In a more recent case the defendant was indicted for obtaining a 
carriage from the prosecutor by false pretence. He admitted the 
fact, but said that the prosecutor owed him money, and that he got 
the carriage in order to eompel payment. Bittleston, J., in charging 
the Jury, said, 

“ I advise you not to convict unless you are satisfied that the prisoner obtained 
the propeity intending absolutely to apply it to his own use. If you think he 
did not obtain it with the int ention of Keep i ng it. but of putting a screw upon 
the prosecutor to make him pay tlie jiioney due by him, then I think he is not 
guilty of the offence. The prosecutor admits that there was a debt due, and 
there is evidence of an arbitration between them as to a money dispute. If you 
think it was meiely a trick losorted to for the purpose of pressure, then I 
recommend you to acquit. It is very dangerous to convict upon a criminal 
charge, where the case comes merely to a matter of civilvdispute.” (Reg v 
Sheik Ahmed, 4th Sessions, 1860, Madras.) 

It will be remembered that the above indictments were under the 
old law. 1 am, however, inclined to think that all such cases would 
come under h. 415. The offence under this section consists of cheat- 
ing a person into delivery of the property, and the mode in which it 
was intended to use it, or the length of time during which it was to 
be kept, seem to me to bo i mmateria l. It was different under the 
English Statute. There, the crime consisted in obtaining the article 
by false pretences “ with intent to cheat or defraud anv person of 
the same. It might fairly be said that there was no such intention 
if tho possession ot the article was not to be permanent, and if no 
loss iu respect of it was ever to be inflicted upon the owner. Under 
the present Code the test is the honesty of the means by which the 
change of possession was effected, not the object which the accused 
had in view. Even in England, it is no defence to a charge of cheat- 
ing that the prisoner when he got the goods into his possession by 
the false pretence intended to pay for them, whenever it Bhould be 
in his power to do so. (Reg. v. Naylor, 1 L.R.C.C. 4.) 

Where the question is, whether a defendant made tho false state- 
ment with an intention to cheat, evidence that he had made similar 
false statements a short time previously and obtained money by them 
is admissible, if it tends to show that on the occasion, which is the 
subject of enquiry, he was acting with a guilty knowledge ; n not it 
is inadmissible. For instance, where a prisoner was changed with 
obtaining money from a pawnbroker by the false pretence that a 
piece of worthless jewellery consisted of real stones, evidence that 
he had two days before obtained money from another pawnbroker 
on the pledge of a chain which he represented as real gold when it 
was not, was held to be rightly received. The Court said, *‘It tends 
to shew that he was pursuing a course of similar acts, and thereby 
it raises a presumption that he was not acting under a mistake. It 
is not conclusive, for a man may bo many times under a similar 
mistake, or may be many times the dupe of another ; but it is less 
likely be should be so often than once, and every circumstance 
which shows he was not under a mistake on any one of these occasions 
strengthens the presumption that ho was not on the last.** (R©g* v - 
Francis, 2 L.R.C.C. 128.) 

On the other hand where the false pretence alleged was that the 
prisoner had authority to receive money, evidence that he had a few 
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days before obtained another sura of money by a similar false pre- 
tence as to bis authority was held inadmissible (Reg. v. Holt, 30 
L.J.M.C. 11 ; Bell, 200) as Blackburn, J. fc remarked in the previous 
case, (2 L.R.C.C. 130.) “ There the alleged false pretence was an asser- 
tion of authority to receive the money, and the question was autho- 
rity or no authority. The evidence was wholly irrelevant.” The 
facts in the last case established that the prisoner had been expressly 
forbidden to receive the money, therefore no question as to guilty 
intention could arise. But if upon #he facts it might have been 
doubted whether he did not really suppose that he was authorized 
to receive payment, then I imagine evidence would have been pro- 
p*erly admitted to show that on a former occasion, he had not only 
set up such an antlfcrity, but had given a false statement of the mode 
in which the authority had been conferred upon him. (See too Act 
I of 1872, ss. 11, 54 ; 11 Bomb. H.C. 90 ) A fraudulent intent is neces- 
sary. Therefore, where a person, who had agreed to Bell land, Bet 
out to register the conveyance, but fell ill on the way and sent on 
another person who had the deed registered in his name by person- 
ating him, it was held that the defendant had committed an offence 
under 6. 93 of Act XX of 1866, but not under s. 419. (2 B.A. Cr. 25.) 

The offence of cheating can only be tried by the Court within 
whoqe jurisdiction the cheat took place. It cannot be tried by any 
Court into whose jurisdiction the property fraudulently obtained 
has been brought. (Reg. v. Stanbury, 31 L.J.M.C. 88; L. & 0. 188.) 


418 . Whoever cheats, with the kno wledge tha t 
cheating with l 1 ® ishkely thereby to causT wong& r 


l oss ~tcT a person whose interest in 
the transaction to w 7 hich the cheating 
relates he was bound, either by law 
or by a legal contrftqt to protect, shall 
lie punished with imprisonment of 
either description for a term which may extend to 
three years, or with fine, or with both. 


knowledge that 
wrongful loss may 
be thereby caused 
to a person whose 
interest the offen- 
der is bound to 
protect. - 


This section would apply to cases of cheating by a guardian, 
trustee, solicitor, or agent, by the Manager of a Hindoo family, or 
the Kamaven of a tarwad in Malabar. 

419 . Whoever cheats by personation shall be 
punished with imprisonment of either 
cheating 1 ™ 611 * l°r description for a term which may 
■oafttSS. y per ’ extend to three years, or with fine, or 
with both. 
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420. Whoever cheats an d thereby d ishonestly 
induces the person deceivecPto deliver 
dShoSitiy* any propert-T~k> any perso n, or to 
duoing a delivery make, alter, or destroy the whole or 
any part of a valuable security, or any 
thing which is signed or sealed, and which is capable 
of being converted into a valuable security, shall be 
punished with imprisonment of either description for 
a term which may extend to seven ye^irs, and shall 
also be liable to fine. 


OF FRAUDULENT DEEDS AND DISPOSITIONS OF PROPERTY. 


421. Whoever dishon estly or fraudulently re- 
, moves, conceals, or "delivers to any 
duient removal or person, or transfers or causes to be 
— r- pve- transferred to any person, without 
vent distribution adequate consideration, any’propertv, 

among creditors. . , ^ ,. ,, , , ’ r f 

int ending thereby to pr event, or know- 
ing it to be likely that he will thereby prevent, the 
d istributio n of that property according to law 
among ms creditors or the creditors of any other 
person, shall bo punished with imprisonment of 
either description for a term which may extend to 
twx) years, or with fine, or with both. 


422. Whoever dishonestly or fraudulently pre- 
vents any. debt or demand, due to hini- 
f raudutentiy^ pre- self or to any other person, from being 
venting from being ma de available according to law for 
hi* creditors a debt payment of his debts or the debts ot 
t°L d Z“der due ‘ 0 such other person, shall be punished 
with imprisonment of either descrip- 
tion for a term which may extend to two years, or 
with fine, or with both. 

It is difficult to see the distinction between these sections and 
ss. 206*208. (Seecmfepp. 174, 175.) The words ins. 421 which refer to 
the “ distribution of property according to law among creditors” seem 
to relate to the procedure in insolvency, which iB the only case ih 
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which property is so distributed. Their effect may be to Tender 
criminal what is known in bankruptcy by the term fraudulent pre- 
ference. The policy of the bankrupt and insolvent laws is to ensure 
to every creditor a proportional share of his debtor’s estate. Therefore 

“ Primd facie, a trader who, on the eve of bankruptcy, hands over to a creditor 
assets which ought to be rate ably distribu ted, among all lua creditors, must be 
taken to have aoted in fraud oftbe'law. But if circumstances exist which tend 
to explain and give a different character to the transaction, and to show that 
the debtor acted from a different motive, these circumstances must be left to 
the jury, who should be told that unless they come to the conclusion that the 
debtor had the intention of defeating the law and preventing the due distribu- 
tion of his assets, by preferring one creditor at the expense of the rent, the 
tiansaction will stand good iu law.’ 1 (Per Cockbutn, C.J., Bills v. Smith. 
34 L.J.Q.B. 68, 72 .f 

In that case the insolvent had repaid a considerable sum of money 
when hopelessly embarrassed, but it was found that he did so not 
from any fraudulent intention, but merely in pursuance of a previous 
undertaking to pay on that day. The Court pointed out that the 
absence of pressure by the creditor was only material as raising a 
presumption of fraudulent intention ; but that that presumption 
might be equally r ebutte d by any other circumstances, which tended 
to show that the desire to give a fraudulent preference was not the 
motive operating upon the debtor in handing over his assets to the 
particular creditor. 

Accordingly, Sir Mordaunt Wells is reported to have said at the/ 
sitting of the Calcutta Insolvent Court on the 11th January 1862, tha tt 
before going into the business ofThc'day thdi^s was a matter of great 
importance which he wished to announce publicly. As that was th^j 
first Insolvent Court day held after the passing of the Penal Code) 
and as it migbt not be generally known that there were two sections^ 
in the Code which would materially affect'pflrrtiffs*who came into that 
Court for protection after making over thair property to their rela- 
tions or friends, he thought it right to state the course he intended to 
take in respect to such cases in future, armed as he was with the power 
vested by the new law. The sections were 421 & 423 in troduced 
into tbo Penal Code, and he was quite certain "that if inose sections 
were properly worked they would tend most materially to strike 
at the root of the benamee system, and he considered it his duty to 
state thus publicly the course he intended to take with reference 
to those sections. Ho then read ss. 421 A 423, and proceeded to 
observe that it was his intention in ev (, ry benamee transaction in 
which he was satisfied that it was a benamee transaction, and done 
with a view to defeat the creditors in getting at the property, to direct 
the parties to be prosecuted before the magistrate, not only the 
insolvent, but the parties connected with such transactions. 

423 . Whoever dishonestly or fraudulently signs, 
executes, or becomes a party to any 
Dishonest or deed or instrument which purports to 
^udnient «e°u. transf « r or su bj eC t to any charge any 

funster mntun- p ro p er ty ; or a ny interest therein, and 
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ing » faiie state- which contains any fa lse stat ement 
meat ° f consider- re ] a ^j n g to the consideration lor such 

transfer or charge, or relating to the 
person or persons for whose use or benefit it is really 
intended to operate, shall be punished with im- 
prisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

Two ingredients are required to make up the offenoe in this section. 
First, a fraudulent intention, and, secondly, a falqf statement as to 
the consideration for the document or the person in whose favour 
it is to operate. The mere fact that an assignment has been taken in 
the name of the person not really interested will not be sufficient. 
Such transactions, known in Bengal as benamee transactions (see 6 M. 
I. A. 53) have nothing necessarily fraudulent. But if a debtor wore 
to purchase an estate in the name of another for the purpose of 
shielding it from his creditors ; or to execute a mortgage deed, reciting 
a fictitious loan (1 R.C.C. Civ. 95) ; or if the ‘manager of an Hindu 
family, assigning the family property without any necessity, were to 
insert in the deed a statement that the assignment was made to pay 
the Government dues, or to discharge an ancestral debt, this would 
be such a fraudulent falsehood as would bring his act within s. 423. 

424 Whoever dishonestly or fraudulently con- 
ceals or removes any property of him- 
fi^duient 8 t remo- self or any other person, or dishonestly 
mint of property!" or fraudulently assists in the conceal- 
ment or removal thereof, or dishonestly 
releases any demand or claim to which he is entitled, 
shall be punished with imprisonment of either 
description for a term which may extend to two years, 
or with fine, or with both. 

Such acts as the removal by a tenant of his furniture or crops to 
avoid a distress for rent, or a release of a debt by one of several 
executors, partners, or joint-creditors, to the injury of the others, and 
without their consent, would come within this section. And so it 
has been held that one partner may be convicted under this section 
for dishonestly removing the partnership account books, in fraud 
of his co-p%rtners. (13 B L.R. 308, n. 2.) 

/• 

OF MISCHIEF. 


425. 

Mischief. 


Whoever, with intent to cau se. ^pr kn owing 
that he is likely to cause, <wron^ful los 
or damagefto the public or to pw 
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son, causes the destruction of any property, or an V 
such change in*"any proper ty f or in the situation 
thereof as destroys or aimmishes its value o r utilit y 
or affects it iniugiouslvT commlts " miscRiet/' 

Explanation 1. — It is not essential to the offence 
of mischief that the offender should intend to cause 
loss or damage to t he owner of the property injured 
or destroyed. It is sufficient if he intends to cause, 
or knows thflt he is likely to cause, wrongful loss or 
damage to a,ny* >person by injuring any property, 
whether it belongs to that person or not. 

Explanation 2. — Mischief may be committed by 
an act affecting property belonging to the person who 
commits the act, or to that person and others jointly. 

Illustrations. 

(a) A voluntarily bums a valuable security belonging to Z, 
intending to cause wrongful loss to Z. A has committed mischief. 

( b ) A introduces water into an ice-house belonging to Z and thus 
causes the ice to melt, intending wrongful loss to Z. A has com- 
mitted mischief. 

(c) A voluntarily throws into a river a ring belonging to Z, with 
the intention of thereby causing wrongful loss to Z. A has com- 
mitted mischief. 

(d) A, knowing that his effects are about to be taken in execution 
in order to satisfy a debt due from him to Z, destroys those effects; 
with the intention of thereby preventing Z from obtaining satisfac- 
tion of the debt, and of thus causing damage to Z. A has com- 
mitted mischief. 

(e) A, having insured a ship, voluntarily causes the same to be 
cast away with the intention of causing damage to the underwriters. 
A has committed mischief. 

(/) A causes a ship to be cast away, intending thereby to cans? 
damage to Z, who has lent money on bottomry on the ship. A has 
committed mischief. 

{$) A, having joint property with Z in a horse, shoots the horse, 
intending thereby to cause wrongful loss to Z. A has committed 
mischief. 

(7t) A causes cattle to enter upon a field belonging to Z, in- 
itending-to* cause and knowing that he is likely to cause damage 
to Si's crop* A has committed mischief. 
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Neglect on the part o! an owner of cattle to fence his field, in 
consequence of which the cattle stray into his neighbour's field, 
is not mischief within Ulus. (h). There must be an act done, 
causing the cattle to enter with knowledge that damage will ensue. 
(6 B.LJt. Appz. 3; 6 Mad. H.C. Rut 37.) Nor is it mischief to 
graze cattle upon waste land without paying Government fees, 
(5 Mad. H G. Rul. 30) or to open an irrigation sluice at the time at 
which it should have been closed as regards the defendants and 
open for other cultivators, the remote loss to the property of others 
which might follow from such an act not being Bucn a destruction 
as the section contemplates. (7 Ibid. 39.) 

426- Whoever commits mischief shall be punish- 

Panishment for imprisonment of either aescrip- 

oommittmg m**- tion for a term which may extend to 
chaef ' three months, or with fine, or with both. 

A prisoner charged with the theft and killing of two sheep under 
the value of ulg.il> l ean only be dealt with under this section. 
(Rulings of the Madras Shdder or High Court, 9th May, 1853 ) 

See note to a. 277, ante p. 222. 

427. Whoever commits mischief, and thereby 

committing mil- causes loss or damage to the amount 
chief and thereby of fifty Rupees or upwards, shall be 
so punished with imprisonment of either 
Rupeea. description for a " term which may 

extend to two years, or with fine, or with both. 

See as to the summary jurisdiction of the Magistrates of the Dis- 
trict over this offence. Crim. P.C., s. 222. 

42a Whoever commits mischief by killing, poi-| 

Mischief by kill. sonin g> maiming, or rendering useless, 
S? MSumTofthS an y an * ma * or animals of the value of 
▼aiue of ten Ru- ten Rupees or upwards, shall be pun- 
P T* ished with imprisonment of either 

description for a term which mayyextend to two years, 
or with fine or with both. 

429* Whoever commits misch ief by killing, poi- 

* soning, maiming, or rendering useless, 

any elephant, camel, horse, mule ^bu^ 
nu) falo,\ bull, cow, or ox, whatever T ri*7' 
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JS^oflo Ru 6 - ^e the value thereof, or any other 
pee*. animal of the value of fifty Rupees or 

upwards, shall be punished with im- 
prisonment of either description for a term which 
may extend to five years, or with^fine, or with both. 

A * calf does not CQB19 within the terras “ bull, cow, or ox,” and, 
therefore, if not worth Baf 50, its destruction must be dealt with 
under 8flr42fl or 42ST - adcoffaing' to its value. (Beg. v. Cholay, per 
Scotland, C.J., 4th Madras Sessions, 1864.) 

430 * Wfioever commits mischief by doing any 
act which causes, or which he knows 
ju^^worJ/of to likely to cause, a d iminutio n of 
irrigation or by 7 the supply of Water for agricultural 
^g°w?t U er ydiverti ’ * purposes, or for f ood or drin k for 
human beings or for a nimal s which are 
property, or for cleanliness, or for carrying on any 
manufacture, shall be punished with imprisonment 
of either description for a term which may extend to 
five years, or with fine, or with both. 


Where a person levelled, filled up, and cultivated a water-course 
over his own lands which conveyed water to the land of the prosecu- 
tor, it was held that this act was mischief within the meaning of 
a. 425 if the defendant knew that the prosecutor was entitled to the 
water and that by this act his right would be obstructe d. (2 R.C.O. 
C.R. 47.) On the other hand, it has been held in Madras that a 
person who commits an offence coming within the words of this 
section, for instance stopping up an irrigation channel and thereby 
preventing a flow of water to a neighbour’s field, must be charged 
under it, and not under the general b. 426. (Mad. H.C. Bui., 11th 
Aug. 1871 ; 6 Mad. Jur. 452.) A difference of jurisdiction arises 
according to the section under which the charge is framed. 


Acts done under a bond fide claim of right ar e not within this sec- 
tion. But it is not necessary that xhey should be merely wanton 
acts of waste. (1 Mad. L.B. 262.) 


431 . 


ifl by doing any 
which he knows 


Whoever [commits mischief 
act wmcIT renders or wl 
nibu. to be likely to rend erany public ro ad, 
bridge, or bridfi'e.. navieatie river or navieabld 

mer. — A Jf- — ■ — JSt — r ■ ■ n? 1 I'm: ° ** 

channel, natural or artmciakKmpi 
a ble or less safe for travelling or conveying jffope 
ffiSil be punished with imprisonment oi Ml 
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description for a term which may extend to five years/ 
or with fine, or with both. ‘ 

432 . Whoever fov doinpf an y ! 

act whicn causes, or winch* he knows 

Mischief by cans- — 

ing inundation or 
obstruction to 
public drainage 
attended with 
damage. 


act wnicn causes, or wh^ch* ne knows \ 
to be likely to cause, ap* inundation or\ 
an"obs!,ru l ctl6h tojan v public drainage! 
attended with injury or damag e. sEalP 
be punished with impiy sonment of 
either description for a term which may extend to 
five years, or with fine, or with both. 


The act which is charged as an offence under this section must he 
itsel£ a mis chievous ac t at the time that it is done, the likelihood 
that an inundation or obstruction to drainage may follow being 
merely a circumstance of aggravation. Therefore, where a man 
erected a dam across a river, which in itse lf neit her caused the des- 
truction of any property, nor any such change in any property or its 
situation as destroyed or diminished its value or utility, or affected 
it injuriously, he was held not punishable under s. 432,. "though the 
Magistrate found, as a fact, that he knew that the dam was likely to 
inundate other adjacent villages. (4 Mad. H.C. Appx. 15.) 


433 . Whoever commits mischief by destroying 
or moving any li ght-hou se or other 
mischief by de- light used as a sea-mark, or any sea- 
ing, or rendering mark or buoy or other thing placed as 
hou«e*orBoa^mark," ' a guide for navigators, or by any act 
fjj#elig£ta. ibifcins renders any such light-house, 

sea-mark, buoy, or other such thing as 
aforesaid less useful as a guide for navigators, shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, or with 
fine, or with both. 


434 . 


Mischief by de- 
stroying Oft BOOT- 
ing, &c., ^land- 
mark fixed by 
publio authority. 


Whoever commits mischief by destroying 
or moving any land-mar^ fixed by the 
authority of a public servant, or bv 
any act which renders such land-mark 
less useful as such, shall be punished, 
with imprisonment of either descrip- 
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tion for a term which may extend to one year, or 
with fine, or with both. 


436 . 'Whoever c ommits -mischief by fire or any 
Misohief by ^re ex pl°sive substance, in ten ding to cause, 
or wpioaiw *ub- or knowing it to be likely that he will 
thereby* cause, damage to any property 
Jtf* — Qi to the amount of one hundred Ru- 
• pees or upwards, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
liable to fine. 


See CJr. P.C., s. 89, ante p. 106. 

436 Whoever commits mischief by fire or any 
explosive substance, intending to cause. 

Mischief by fire or knowing it to be likely that he will 
stance with intent thereby cause, the destruction oi any 
todestioyahouse, w hich is ordinarily used as a 

pla ce of worsh ip, or as a human dwell- 
ing, or as a place lor thecustody of property, shall be 
punished with transportation for life, or with impri- 
sonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

See Cr. P.C., s. 89, ante p. 106. 

437 - Whoever commits mischief to any decked 

Mischief with vesse ^ or an y vesse l of a burden of 
intent to destroy t wenty ton s or upwards, Unt ending to 
destroy or render unsafe, or knowing 
biurden lof 20toM ^ to be likely that he will thereby 

M destroy or render unsafe that vessel, 

shall be punished with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine. 


45 
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438 * Whoever commits or attempts to commit. 
Punishment for by fire or any explosive substance, 
scnbed^n^the lalt suc b mischief as is described in the 
section ^hen last preceding section, shall be punish- 
or any explosive ed with transportation for life, or with 
substance. imprisonment of either description for 

a term which may extend to ten years, and shall also 
be liable to fine. 


439 . Whoever intentionally run! any vessel 


Punuhment foi 
inteijtiona 1 ly 
running vessels 
aground orashoio 
■with intent to 
commit theft, Ac. 


aground or ashore, intending to com- 
mit theft of any property contained 
therein, or to dishonestly misappro- 
priate any such property, or with intent 
that such theft or misappropriation of 


property may be committed, shall be punished with 


imprisonment of either description for a term which 
may extend to ten years, and shall also b£ liable to 


fine. 


440 . Whoever commits mischief, having made 
preparation for causing to any person 

miwed h Rfter C0 ™- death or hurt or wrongful restraint, 
paration mado for or fear of death, or of hurt, or of 
causing deatn or wron grf u i restraint, shall be punished 

with imprisonment of either description 
for a term which may extend to five years, and shall 
also be liable to fine. 


CRIMINAL TRESPASS. 

441 . Whoever enters i pto or upon property in 
the possession of another , {with inte 
paM riminal trcs coimmt an off ence a. 40, ante 
p. 25), or to intimidate , insult, or annoy 
any person in possession oi suoh property ; or having 
l awful ly entered into or upon such property, unlaw - 
fully remains there w ith intent thereby to intimidate, 
insult, or annoy any such person, or with intent to 
commit an offence, is said to commit criminal trespass, 
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This section is singularly vague. Suppose a person goes to pay a 
visit to a friend in order to ytail a pieorTof Bna-nda! w hich would come 
under the section as to defamation, is this criminal trespass P Accord- 
ing to the definition it is, for he enters into property which is in the 
possession of another with intent to commit an offence. Again, if a 
thief goes to the house of a receiver for the purpose of parting with 
his booty and does so, here he is committing an offence, namely, 
abetting the crime of the receiver, but is he also committing a criminal 
trespass P> I conceive that the section must be limited to cases where 
the entruas in itself nark of the unlawful ac t, and is either expres sly 
or impliedly against ' the will of the owner ' of the property. For 
instance, suppose a man were to go upon the premises of another 
^with intent to steal his money, to abduct his daughter, to lame his 
horse, or the liko, here the entry would be inseparably connected with 
the offence aimed at and would be against the will of the owner. 

Of course, an authority to enter may be revoked, e’ther expressly or 
by implication. No authority to remain can be assumed to last after 
the person who was authorized to enter for one purpose proceeds to 
employ this opportunity in the commission of an offence for which he 
has not got the permission of the owner of the property Therefore, 
if a guest were to proceed to pick the lock of his entertainer’s desk 
for the purpose of taking his money, this would be an “ unlawful 
remaining in the house with intent to commit an offence,” and, there- 
fore, would bo “ h ouse-trespa ss.” But if he employed himself, in 
conjunction with the proprietor, in illicit coming, this would be 
indictable as a substantive offence, but the mere continuance in the 
house could not be called “ an unlawful remainin g” m it, since of 
itself it was not unlawful. 

The offence of criminal trespass is only committed where some 
cri minal intent is present to the mind of the person charged, and under 
some sections of tins chanter (ssT 4 4$. 451 f 454. 457) , the punishment, 
varies according as the prisoner is convicted of inteiiamg to commit one 
crime or another. Of course, there must be circumstances in the case 
which lead to the presumption that the prisoner had any criminal 
intent’, or the particular intent with which he is charged, as no criminal 
intent can be a ssume d in the absence of proof. But it must not be 
assumed that for this purpose it will always be necessary to adduce 
independent evidence different from th.it which makes out the sub- 
stantive offence. For instance, if a man is found in tho middle of the 
night in another’s house, this of itself is ample evidence to convict 
him, not merely of house-breaking by night, but of d oing so with 
i ntent to commit fchnl t,. On the other hand, independent circumstances 
might lead to the conclusion that his object was to commit adultery, 
or even murder. So, if a party were found enjoying themsolveB at a 
picnic upon another rnan^s land this would not be even r>r ima facie 
evidence of a criminal trespass. But if it was shown that they had 
gone there in open defiance of a previous prohibition, that might be 
taken as evidence of an intent to insult or annoy . 

There is a distinction between an act which is urdawful and an act 
Which is an offence. Therefore,, entry upon land wfth intention to do 
that which the civil law will provent or punish does not constitute 
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criminal trespass. For instance, the cultivation of Government 
waste land without permission (4 Mad. Jur. 205, but see 5 Mad. H.O. 
Bui. 17 P) or the re-entry upon land from which a person has been 
ejected by civil process (6 Mad. H.C. Rul. 19), or the entering of an 
Exhibition building without a ticket (6 Bomb. C.G. 6), are not acts 
which of themselves and without proof of any further intent are 
punishable under s. 411. 

When a man who was not entitled to the use of a burial ground 
ploughed np part of it, the Court held that the offence was committed, 
as his intent must be inferred from the nature of his acts, and it 
was scarcely possible to conceive any act more calculated to cause 
annoyance than the act of ploughing up a burial ground. (6 Mad. 
H.C. Rul. 25.) In that case, the Court assumed the burying ground 
to be in the possession of a corporate person whom it was intended 
to annoy,, viz., the portion of the public who were entitled to be 
buried there. On the other hand, where a man ploughed up part 
of a public footpath, the Court refused to confirm a sentence under 
s. 441. (Ibid. 26.) They appear to have distinguished it from the 
last case on the ground that the d efendant was himself one n f 
the public who were entitled to the use of the footpath, and they 
wcibtt L iable to say that there was an illegal entry ou property in the 
possession of another with intent to annoy the person in possession. 
The defendant, the/ said, might have been indicted for a nuisance 
under s. 283 or dealt with under the Grim. P.C., s. 20. It is certainly 
difficult to see how any ono could be in possession of a public 
footpath except the person who w as wa l king upon it . With regard 
to the burial ground, of course it was possible thatThe public, other 
than the corpses, might be in possession of it by a care-taker or 
otherwise. But I should have imagined that the intent which the law 
would infer from cultivating another man’s land would be merely an 
intent to procure i mproper gain for oneself, and that a further intent 
to annoy would have to be made out by something like evidence. 

Very nice questions might arise as to what amount to a “ posses- 
sion, ” where the party in possession has no title and the alleged 
trespasser has. In a recent case Sir B. Peacock, 0. J. said, 

44 A trespasser cannot, by the very act of trespass, immediately and without 
acquiescence on the part of the owner, become possessed of the land or bouse 
upon which he has trespassed and which he tortuously holds. But, if he is 
allowed to continue on the land or house, and tho owner of the same sleeps 
upon his rights and makes no effort to remove him, he will gain a possession, 
wrongful though it be, and cannot be forcibly elected. The rightful owner can- 
not, in any case, when he has a right of entry, be made responsible in damages 
for a trespass upon his own land, for he is not a trespasser if he has a right to 

S o upon it. But if he assaults and expels persons who, having originally oome 
ito possession lawfully, continue to hold unlawfully after their title to occupy 
has been determined, he may be made responsible for the assault and indicted 
for the forcible entry.” (3 K.C.C.S.C. 5.) 

So, the Madras High Court ruled that “ the actual possession 
intended by the Criminal Pro. Code (Ch. XXII) not m clude the . 
QggUMflfi* Qf *■ ITT™ ft>na P?T w " (6 Mad. H.C* Kill. ii>.; Ana, so, m 
Bombay, Melvui, J., citing the Roman law, and Brown v. Dawson, 
12 Ad. and Ell. 624, 629, laid it down that the possession of a tres- 
passer was not sufficient to support an action under s. 15 of Aet XIV 
of 1859. (7 Bomb. A.C. 82.) See, too, Blades u. Higgs, 30 L.J.C.P. 
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346 ; Lows v. Telford, 1 App. Ca. 414. Ex parte Fletcher 5*Ch. D. 809, 
in which the distinction is pointed out between, the possession of 
a mere trespasser, and of one who is legally entitled to possession, 
even though in the latter case the possession may have been obtained 
forcibly, and recently. In a case reported at 6 Bomb. C.C. 30, the 
side note is, “ a Magistrate, under s. 318 of the Cr. P.O., is to enquire 
into the question who is in actual possession of the property in dis- 
pute, without considering how that 'possession has been obtained” The 
words in italics, however, are not in the judgment. The possession 
was obtained peacefully under a power of attorney, and with the 
assented consent of the tenant. Tnis assent was a matter in dispute, 
and j |p was the right to retain possession. But this was merely 
matfiff of title, 'vfhich the Court properly decided that the Magistrate 
should not go into. 

Under the Cr. P.C., s. 534, and by Act X of 1875, s. 142, it is 
provided, that “ whenever, in any Criminal Court/ a person is con- 
victed of an offence attended with criminal force, and it appears 
to suoh Court that by such criminal force any person has been dis- 
possessed of any immoveable property, the Court may order Buch 
perssgftp be restored to possession. No such order shall prejudice 
any rqpft over such immoveable property which any person may be- 
able to show in a civil suit.” 

An entry upon land which a man believes to be his own will not be 
a criminal trespass, though the land was in the possession of another, 
if the object really was to assert a right over it , and not to intimidate, 
insult, or annoy the other, unless under circumstances which amount 
to the offence of unlawful assembly. (See s. 141, ante pp. 117, 124 ; 

8 B.L.B. Appx. 62 ; 2 N.W.P. 82.) And, so, where a man had been 
exercising a right of fishery for a considerable time, alleging a pre/ 
scriptivo right, the mere fact of continuing to do so after a notice of 
prohibition is not criminal trespass. (9 B. Appx. 19.) The infringe- 
ment of an exclusive right of fishery in a public river can never be a 
criminal trespass, as the river cannot be in the exclusive possession 
of any one, and a right of fishery is not property of which a person 
can be said to be in possession within the meaning of the section. 
(2 Calo. 354). 

The words “ intimidate” and “ insult” refer, of course, to such 
criminal acts as are provided for by ss. 503, 504 ; the word “ annoy” 
is not defined in the Code. The expression, by its own force, merely 
conveys the idea of a certain discomposing effect upon the mind, 
without any relation to the legality or otherwise of the discomposing 
cause. Nothing can be more annoying than to be repeatedly dunned 
for a debt which it is out of our power to pay. The word here must, 
however, refer to acts of ullegal annoyance } and probably conveys no 
more than the two words which precede it. 

The section does not appear to include any oases of trespass to 
personal property. The language is inconsistent with such a con- 
struction, particularly the words “ having lawfully entered -into or 
upon such property, remains there, &c.” Nor does it apply to oaBes 
Where the possession of the prosecutor is only constructive. The 
intention must be to intimidate, &o., a person actually in possession 
of the premises. (8 B.L.R. Appx. 62.) 
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442 . Whoever commits criminal trespagfo by en- 
„ ^ tearinglnlo^or remaining In any build- 

mg, tent., or vessel used as a human 
dwelling, or any building u sed as a place for worship, 
or as a place for the custody' of property, is said to 
commit “ house-trespass.” 

Where the premises in question had been occupied as chambers, 
but at the time of the offence and for some time previously were 
unoccupied, it was held that they were properly described as “ a 
human dwelling.” (Reg. v. Abboyee, Scotland, C. 4th Mad. Sess. 
1862.) 

A large detached circular receptacle for grain, constructed of straw, 
with an opening at the top, and situated in a back yard, was held not 
to be “ a place for the custody of property” within the meaning of 
this section. Therefore, the offence of house-breaking could not be 
committed in respect of it. The offence really committed jhul the 
dishonest breaking open of a closed receptacle containing flporty, 
under s. 461. (Rulings of Mad. H.C. on s. 457, 1865.) 

Explanation . — The introduction of any part of the 
criminal trespassers body is entering sufficient to 
constitute “ house-trespass.” 


t 


443 . Whoever commits house-trespass, having 
taken pr ecautio ns to conceal such 
tre^? ng h0UJ!e " house-trespass from some person who 
has a right to exclude or eject the ' 
trespasser from the building, tenter vessel which is , 
the subject of the trespass, is said to commit “lurk- 
ing house-trespass.” 


Any person who commits an offence defined by ss. 443 to 446 in 
order to the committing of an offence punishable with whipping under 
Act VI of 1864, s. 2, may be whipped in lieu of the puuishments speci- 
fied in the Code (Act VI of 1864, s. 2), and upon a second conviction 
may be whipped in lieu of, or m addition to, such punishment. (Ibid, 
s. 3.) Upon a second conviction for the same offences, if committed 
for the purpose of committing an offence punishable with whipping 
under s. 4, ne may be whipped in addition to the punishment provided 
for a breach of ss. 443-446. (Ibid. s. 4.) 


444 - Whoever commits lurking house-trespass 
after sunset and before sunrise, is said 
trMpui^ jr flight* to commit “lurking hojise-trespass 
by night.” 
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445 . A person is said to commit “ house-break - 
ing” who commits h#use-trespass, if 
House- r«a ng. effects his entrance into the hous e 
or any part of it in any of the six ways hereinafter 
described ; or if, being in the hduse or any part of it 
for the purpose of committing an offence (see s. 40, 
ante P. 25), or haying committed an offence therein ,^ 
he quits the house or any part of it in any of such 
six ways, that is to say : — 

First . — If ha enters or quits t hrough a passage 
m$de Jby himself, or by any abettor of the house- 
trespass, Tn order to the committing of the house- 
trespass. 

Staidly . — If he enters or quits through any pas- 
sage n ot inte nded by any person, other than himself 
or an abettor of the offence, for human entrance ; or 
through any passage to which he has obtained access 
by scaling or climbing o ver an yj mll or b uilding. 

Therefore a conviction was sustained when the prisoner was 
caught inside the prosecutor’s house at night, and the evidence 
showed that he could only have effected an entrance by scaling a 
wall. (4 R.J. & P. 566.; 

Thirdly .— If bre nt ers _ o _r quits through any pas- 
sage which he or any abettor of the house-trespass 
has opened , in order to the committing of the house- 
trespass, by an y means by which that passage was 
not intended by the occupier of the house to be 
opened. 


Fourthly . — If he pnters or quits by opening any 
logk in order to the committing of the house-trespass, 
or in order to the quitting of the house after a house- 


Fifthly.—K he effects his entrance or departure 
by u sing cr y pmal f orce, or committing an assault, or 
by(t£reatening any person with 
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J 7 e n if a party 'Turgot admission into a house through an open 
it will Btill be house-breaking, should he afterwards break or 
unlock any inner d<rorWr the purpose of entering any other room. 
But the mere breaking open of a box or ohest would not constitute 
this offence (Arch. 424,) though it would be punishable under s. 461. 

And see note to s. 442^nta p. 358. 

Sixthly . — If he enters or quits by any passage 
which he knows to have been f astened against such 
entrance or departure, and to ha ve beqn unfastened 
by himself or by an abettoToFTEe house-trespass. 

Explanation . — Any out-house or building occupied 
with a house, and between which and such house 
there is an immediate internal communication, is part 
of the house within the meaning of this section. * 

* i a* 

Illustrations. 

(a) A commits house-trespass by making a hole through the wall 
of Z’s house and putting his hand through the aperture. This is 
house-breaking. 

(b) A commits house-trespass by creeping into a ship at a port- 
hole between the decks. This is house-breaking. 

(e) A commits house-trespass by entering Z’s house through a 
window. This is house-breaking. 

( d ) A commits house-trespass by entering Z’s house through the 
door, having opened a door which was fastened. This is house- 
breaking. 

(e) A commits house- trespass by entering Z’s bouse through the 
door, having lifted a latch by putting a wire through a hole in the 
door. This is house-breaking. 

(/) A finds the key of Z’s house door which Z had lost, and com- 
mits house-trespass by entering Z’s house, having opened the door 
with that key. This is house-breaking. 

{g) Z is standing in his door-way, A forces a passage by knock- 
ing Z down, and commits house-trespass by entering the house. 
This is house-breaking. 

(h) Z, the door-keeper of Y, is standing in Y's door-way. A 
commits house-trespass by entering the house, having deterred Z 
from opposing him by threatening to beat him. This is house- 
breaking. 

But an entry i nto the house i s necessary, an entry upon the roof 
is not sufficient. (Mad: H.U. kul, 17th March, 1806.) 
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446 - Whoever commits housebreaking after sun- 

tt mu iinnhiiiL se ^ an d before sinms?, is said to com- 

by night. mit “ house- breakingjby nig^t.” 

•r** 

447 - Whoever commits criminal trespass shall 

be punished with imprisonment of 
cSSSj 1 either description for a term which 
may extend to t hree months, or with 
fine which may extend to five hundred Rupees, or 
with both. 

See note to a. 277, ante p. 222. 

448 . Whoever commits house-trespass shall be 
punished with imprisonment of either 

PuniBhment for description for a term which may 
extend to one year, or with nne which 
may extend to one thousand Rupees, ot* with both. 

S^e as to the summary jurisdiction of the Magistrate of the district 
over this offence. Crim. P.C., s. 222. 

449 - Whoever commits h ouse-trespass in order 

House-trespass to the committing of any offence pun- 
in order to the ishable with death shall be punished 
offT™o puniehlbie with transportation for life, or with 
vnth death. rigorous imprisonment for a term not 
exceeding ten years, and shall also be liable to fine. 

See Cr. P.C., s. 89, ante p. 106. 

450 . Whoever commits house-trespass in order 
to the committing of any offence pun- 

House-trespa&s ishable with transportation for life 
stall be punished with imprisonment 
offence punishable 0 f either description for a term not 
tion for t nfe" porta ’ exceeding ten years, and shall also be 
liable to fine. 


See Or. P.C.» s. 89, ante p. 106. 
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. 451 . Whoever commits house -trespass in order 

House tr*s &ss committing of any off en ce pun- 

in order** to nth* :\fi hable with imprison menir'siiall be 
X^punishlbio punished with imprisonment of either 
me^t impri8011 * description for a term which may 
extend to two years , and shall also be 
liable to fine ; and it w the offence intended to be 
committed is theft, the term of the imprisonment 
may be extendea to seven years. 

452 . Whoever commits house- trespass, having 

Hou»..tr e .pa M made preparation for causing hurt to 
after preparation any person, or for assaulting any per- 
hurt to any per- son, or for wrongfully restraining any 
■° n * person, or for putting any person in 

fear of hurt, or of assault, or of wrongful restraint, 
shall be punished with imprisonment of either 
description fofaterm which may extend to seven 
years, and shall also be liable to fine. 


45a 


Punishment for 
lurking house- 
trespass or house- 
breaking. 


Whoever commits lurking house- trespass 
or house-breaking shall be punished 
with imprisonment of either descrip- 
ra term which may extend to two 
nd shall also be liable to fine. 


See note to s. 443, 


454 


tion fora te 

nd 


Whoever commits lurking hous^-trespass 
or house-breaking i n order to the com- 
mitting of any offence punishable withi 
imprisonment, shall be punished with 1 
imprisonment of either description for j 
a term which may extend to tfiree 
years, and shall also be liable to fine ; 
and if the offence intended to be committed is theft, 
the term of the imprisonment may be extended to 
ten years. 


Lurking house- 
trespass or house- 
breaking in order 
to the commission 
t>f an offence pun- 
ishable with im- 
prisonment. 


See ante p. 358. 
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455. Whoever commits lurking house-trespass 
Lur king L.m . or bouse-breaking, having made pre- 
trespass or house- paration for causing hurt to any person, 

preparation made or for assaulting any person, or for 
for causing hurt wrongfully restraining any person, or 

tor putting any person in fear of hurt, 
or of assault, or of wrongful restraint, shall be pun- 
ished with imprisonment of either description for a 
term which %nay extend to. ten years, and shall also 
be liable to fine. 


456. Whoever c ommits lurking house- trespass 
by nigfht o r h ouse-br eaking by nigh t 
Punishment for snallDe punished wilhimprisonment 
toM^fs of hoSs^ e i^ er description for a term which 
breakmgbynigh?. may extend to three years, and shall 
also be liable to fine. 


See as to this section and ss. 457-460, Cr. P.C., s. 89, ante p. 106, 
and note to a. 443,<anfe p. 358. 

457. Whoever commits lurking house-trespass 

Lurking hmme- " hoMe-breatog.bQl^t, 

trespass or house- in order to the c ommitting ot any 
^ordTr^Ae offence punis gE^^^I mprisoiimei^ 

“pS.h f .b“ s ^ all iL e pumsh ' 

with imprison- o £eitHfer descnptidMor a term which 

ment * may extend to five years a 1 

also be liable to fine ; and if the offence intended to 

be committed is theft, the term of the imprisonment 

may be extended to fourteen years. 

4 

See note to 8. 456. 


458- Whoever commits lurking house-trespass 
Lurking houK- faight or house-breaking by night, 
j-wspys or house- having made preparation for causing 
Sw^w^H^n hurt to any person, or for assaulting 
“d. “ “ nldng any person, or for wrongfully restrain- 
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hurt to any per- j n g an y person, or for putting any 
person in fear of hurt, or of assault, or 
of wrongful restraint, shall be punished with impri- 
sonment of either description for a term which may 
extend to fourteen years, and shall also be liable to 
fine. 

See note to s. 456. 

459 - Whoever, whilst committing lurking house- 
trespass or house-breaking, causes 

GriOTous jmrt grievous hurt to any person, or at- 
committing luik- tempts to cause death or grievous hu rt 
MCi-brST to any person, shall be punished with 
transportation for life, or imprison- 
ment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

See note to s. 456. 


460 - If, at the time of the committing of lurk- 
ing house-trespass by night or house- 
jointly concerned breaking by night, any person guilty 
5te^°to ' bepSh- of such offence shall voluntarily cause 
foie for death or attempt to cause death or grievous 
caused by one of hur t^j o any person, every person 
tueir number. j concerned in committing such 

lurking house -tt^Bps by night or house-breaking 
by night, shall bSpunished wilff transportation for 
life, or with imprisonment of either description for 
a term which may extend to ten years, and shall 
also be liable to fine. 


DL^HC 

■M p s 

b^puni 


See note to a. 450. 

The liability under this section becomes absolute upon every per- 
son jointly concerned in the house-trespass or house-breaking, even 
though deuth or grievous hurt was neither the common object of the 
offenders, nor contemplated by them as likely to result. (11 B. L. 
R. 355.) 

461 . Whoever dishonestly, or with injteni taxiam- 
d i b i) o n p s 1 1 y nut mischief, hr eaks open or unfastens 
breaking open any an y closed receptacle which contjains 
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™p- or wll ich -he believes to contain pro- 
posed to contain perty, shall be punished with irnpri- 
proper sonment of either description for a 

term which may extend to two years, or with fine, 
or with both. 

462 . Whoever, being entrusted with any closed 
receptacle which contains or which he 

for* 'same ^offencd* beli ? ves to contain property, without 
when committed having authority to open the same, 
ed with° custody!* dishonestly, or with intent to commit 
mischief, breaks open or unfastens that 
receptacle, shall be punished with imprisonment of 
either description for a term which may extend to 
three years, or with fine, or with both, 


CHAPTER XVIII. 


OF OFFENCES RELATING TO DOCU- 
MENTS AND TO TRADE OR 


PROPERTY-MARKS. 


463 . Whoever makes any 
> f a c ic 
damaR 


of a ^document, 


^fedgcuri 

the 


pcum ent or part 
intent to cause 
p ublic or t o 


Forgery. _ 

da mage or injur y ^ _ 

any person, or toYg upport an y claim < or title, or to_ 
cause any person to part with property, or to en ter_ 
into any express or imp lied contract, for) with intent 
to comm it, fra ud, or that fraud may he committed, 
commits forgery. 


A charge of an offence relating to documents described in ss. 463, 
471, 475. or 476, of the Indian Penal Code, when the documents 
shall have been given in evidence in any proceedings in any Court, 
Civil or Criminal, shall not be entertained against a party to such 
proceedings exc ept with th o^gjmcfrjon of jha Cnnrt in which the 
doc um ent wa^givon in evidence, or of some other Court to which 
such Court is subordinate. Such sanction may be given at any time. 
(Or. P.C., s. 469, and see ss. 470-477, ante p. 139, 169. 
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To constitute an indictable offence the act must be (fraudulent and 
injurious! , Writing a spurious invitation to dinner might be very 
cuIpabTe as a hoax, but -would not bo a fraud upon any one. It is not, 
however, required, in order to constitute in point of law an intent to 
defraud, that the person committing the offence should have had pre- 
sent in his mind an intention to defraud a particular person, if the 
consequences of the jjpt would necessarily, or possibly, be to defraud 
any person ; but there must, at all events, bo a p ossibility of some 
person being defrauded by the forgery. (Per Cress well, J., Reg. v. 
Marcus, 2 O. K. 356.) yeggjk is not necessarily f rsm d. There 
must be^a possibility that some one shotttd rtCTC 6my be deceived 
£ut injured. There must be an i ntention to Cgtrss^ wohg f td-prin or 
wrongful loss to some one. And therefore where A signed its name 
to petitions presented by C to a Mamlatdar, requesting his summary 
assistance for the recovery of rent from B’s tenants, this was held 
not to be forgery. (11 Bomb. H.C. 3.) And so the falsification of 
office records, made in ordor to conceal previous acts of fraud or 
negligence, were held not to amount to forgery, as no ono would be 
defrauded or injured by them. (2 N.W.P. 11 ; 6 N.W.P. 56.) 

• Where the false document was intended to defraud a society, it 
was held that the objection that the prisoner could not be convicted 
of forgery with intent to defraud, because he was one the persons 
jointly interested with others in the funds, was nob sustainable. 
(Reg. v. Moody, 31 L.J.M.C. 156 ; L. A 0. 173.) 

Where several persons forged different parts of an instrument all 
are guilty as principals. And so it is where several concur in 
employing another to make a forged instrument, knowing its nature. 
(Arch. 86.) 


Making a false 
document. 


A person is said to make a 
ument, 


First . — Who Mffmes tly orgfcaudu lently makes, 
signs, seals, or Secutes a document or part of a, 
documentJor makes an y mark de noting the execu- 
tion of a document, wife the intention of causing it 
to be believed that such document or part of a docu- 
ment was made, signed, sealed, or executed by or by 
the authority of a person, by whom or by whose 


sealed, or executed, o r at a time a t wmen ne gnows 
that it was not made, signed, sealed, or executed ; or 

If the document is false in fact and has been dishonestly or fraudn- 
lently made by the accused, with the intention of serving Any of the 
purposes stated in s. 463, the offence will be complete, though no 
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u se whatev er has been made of it or even attempted to bo made. (2 
Muss! V<Jy ; Pro. Mad. H.C., 7th April, 1866 ; and see a. 474.) And 
although tihe writing is not legal evidence of the matter expressed, 
stilV it will be a document under s. 29 if the parties framing it 
believed it to be and intended it to be u^ed as evidence of such 
matter. (2 B.A. Cr. 12.) 

Entries bv a prisoner containing a false statement that a person 
was alive, for the purpose of enabling a pension to be drawn by a 
dead man, may be evidence of intention to cheat or commit criminal 
misappropriation, but do not amount to forgery. (Cr R.A. 12, 1870 ; 
Scotland, C.J. and Collett, J , Feb. 21, 1870.) 

Secondly . — Who, without lawful authority j L dis- 
honestly or fraudulently J by c ancellation o r other- 
wise, alters a document mi any f mate rial partlf thereof. 
after it has been made or executed either by h imse lf 
or by aqy other person, whether such person Hoe 
living or clead at the time of such alteration ; or, 

*\ Not only the fabrication and false making of the whole of a written instru- 
ment, 'but a fraudulent insertion, alteration, erasure, even of a letter, iu any 
material part of a true instrument, whereby a new operation is given to it, 
will amount to forgery ; and this, although it be afterwaids executed by another 
person ignorant of the deceit. (2 Russ 319.) And individuals falsifying {heir 
own book of accounts, and producing them in evidence before a Court of Justice, 
were held by the Bombay F.U. to have committed forgery.” (3 M. Dig. 
122, § 138.) 

Thirdly . — Who ^ijshonastly or fraud ulently|c auses 
any person t o sign^seal, execute, or alter a docu- 
ment, knowing that such pef -^^by reason of un- 
soundness of mind or intoxicq^HI cannot, or that, 
by rgason of d eception practisecP Kion him, he does 
notf know the contents J of the document, or the 
nature of the alteration 

- Illustrations. 

(a) A has a letter of credit upon B for Rupees 10,000, written by 
Z. A, in order to defraud B, adds a cypher to the 10,000, and makes 
the sum 100,000, intending that it may be believed by B that Z so 
wrote the letter. A has committed forgery. 

(J) A, without Z’b authority, affixes Z’s seal to a document pur- 
porting to be a conveyance of an estate from Z to A, with the inten- 
tion of selling the estate to B, and thereby ofobtaining from B the 
purchase money. A has committed forgery. 

(e) A picks up a cheque on a Banker signed by B, payable to 
bearer, bat without any sum having been inserted in the cheque, A 
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fraudulently fills up the cheque by inserting the sum of ten thou- 
sand Rupees. A commits forgery. 

(d) A leaves with B, his agent, a cheque on a Banker signed by 
A, without inserting the sum payable, and authorizes B to fill up 
the cheque by inserting a sum not exceeding ten thousand Rupees 
for the purpose of making certain payments. B fraudulently £11 b 
up the cheque by inserting the sum of twenty thousand RupeeB. B 
commits forgery. 

( e ) A draws a Bill of Exchange on himself in the name of B with- 
out B’s authority, intending to discount it has a genuine Bill with a 
Banker, and intending to take up the Bill on its maturity. Here, &b 
A draws the Bill with intent to deceive the Banker by leading him 
to suppose that he had the security of B and thereby to discount the 
Bill. A is guilty of forgery. 

(/) Z’s will contains these words— “ I direct that all my rem&in- 
ing property be equally divided between A, B, and 0.” A dishonestly 
scratches out B’s name, intending that it may be believed that the 
whole was left to himself aud C. A has committed forgery. 

( g) A endorses a Government Promissory note and makes it pay- 
able to Z, or his order, by writing on the Bill tho words “ Pay to Z 
or his order” and signing the endorsement. B dishohestly erases 
the words u pay to Z or his order,” and thereby converts the special 
endorsement into a blank endorsement. B commits forgery. 

(h) A sells and conveys an estate to Z. A afterwards, in order 
to defraud Z of Mb estate, executes a conveyance of the same estate 
to B, dated six months earlier than the date of the conveyance to Z, 
intending it to be believed that ho had conveyed tho estate to B 
before he conveyed it to Z. A has committed forgery. (1 R.C.C. 
Civ. 95.) 

(i) Z dictates his will to A. A intentionally writes down a different 
legatee from the legatee nqjned by Z, and by representing to Z that 
he has prepared the will according to his instructions induces Z to 
sign the will. A has committed forgery. 

( j ) A writes a letter and signs it with B’r name without B’s 
authority, certifying that A is a man of good character aud in dis- 
tressed circumstances from unforeseen misfortunes, intending by 
means of such letter to obtain alms from Z and other persons. Sere, 
as A made a false document in order lo induce Z to part with 
property A has committed forgery. 

(< k ) A, without B’s authority, writes a letter and signs it in B’s 
name certifying to A’s character, intending thereby to obtain employ- 
ment under Z. A has committed forgery, inasmuch as he intended 
to deceive Z by the forged certificate, and thereby to induce Z to 
enter into an expressed or implied contract for servioe. 

Explanation 1. — A man’s signature of his own 
name may amount to forgery. 
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Illustrations. 

{a) A signs bis own name to a Bill of Exchange, intending that 
it may be believed that the bill is drawn by another person of the 
same name. A has committed forgery. 

(6) A writes the word “ accepted” on a piece of paper and signs 
it with Z*s name, in order that B may afterwards write on the paper 
a Bill of Exchange drawn by B upon Z, and negotiate the Bill as 
though it had been accepted by Z. A is guilty or forgery ; and if B 
knowing the fact draws the bill upon the paper pursuant to A’s 
intention, B is also guilty of forgery. 

(c) A picks %p a Bill of Exchange payable to the order of a 
different person of the same name. A endorses the Bill in his own 
name, intending to cause it to be believed that it was endorsed by the 
person to whose order it was payable ; here A has committed forgery. 

(d) A purchases an estate sold under execution of a decree against 
B. B, after the seizure of the estate, in collusion with Z, executes a 
lease of the estate to Z at a nominal rent and for a long period, and 
dates the lease six months prior to the seizure, with intent to defraud 
A, and to causo it to be believed that the lease was granted before 
the seizure. B, though he executes the lease in his own name, com- 
mits forgery, by antedating it. 

(e) A, a trader, in anticipation of insolvency, lodges effects with 
B for A’s benefit and with intent to defraud his creditors, and in 
order to give a colour to the transaction writes a Promissory Note 
binding himself to pay to B a sum for value received and antedates 
the note, intending that it may be believed to have been made before 
A was on the point of insolvency. A has committed forgery under 
the first head of the definition. 

Explanation 2. — The making of a false document 
in the name of a fictitious person, intending it to be 
believed that the document was made by a real per- 
son, or in the name of a deceased person, intending 
it to be believed that the document was made by the 
. person in bis life-time, may amount to forgery. 

Illustration. 

A draws a Bill of Exchange upon a fictitious person, and fraudu- 
lently accepts the Bill in the name of such fictitious person with 
intent to negotiate it, A commits forgery. 

465 . Whoever commits forgery shall be punish- 
ed with imprisonment of either de- 
for scription for a term which may extend 
to two years, or with fine, or with both. 

47 
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Whoever shall be a second time convicted of forgery, as defined in 
ss. 463, 466, 467, 468, or 469, may be punished with whipping in addi- 
tion to the penalties of the Penal Code. (Act VI of 1864, s. 4.) 

466 - Whoever forges a document, purporting to 
be a re cord or procee ding of or in a 
cofdof^CoiA^f - Court of Justice, or a Register of 
I justice, or of a Birth, Baptism, Marriage, or Burial, 
lirths,' &cf ater ° £ or a Register kept by a public servant 
as such, or a ce rtifica te € or document 
purporting to be made by a public servant in his 
official capacity, or an authority to institute or defend 
a suit, or to take any proceedings therein, or to co n- 
fes s ju dgment, or a power of attorney, shall be 
punished with imprisonment of either description for 
a term which may extend to seven years, and shall 
also be liable to fine. 

See note to s. 465. 


467 - Whoever forges a document which purports 
Forgery of a va- to be a val uable security, or a will , or 
luabi f^u^^ r an authority IcTadopt a son, or which 
w purports to give authority to any person 

to make or transfer any valuable security, or to 
receive the principal, interest, or dividends thereon, or 
to receive or deliver any money, moveable property, 
or valuable security, or any document purporting to 
be an acquittance or receipt acknowledging the pay- 
ment of money, or an acquittance or receipt for the 
delivery of any moveable property or valuable secu- 
rity, shall be punished with tran sportation for- life. 
or with imprisonment of either description for a term 
which may extend to ten years, and shall' also be 
liable to fine. 


See note to e. 465. 

The concoction of a document which npon its face appears to be a 
mere copy, and which if a gonuine copy would not authorize the 
delivery of money or the doing of any other act referred to in thm 
section, is not chargeable as an offence under i. 467. (5 Bomb. C.O. 
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56.) Of course, if the document purported to bear the signature of 
any public officer, authenticating it as a true copy, the forgery of his 
signature might be an offenoe under s. 465. 

468 " Whoever commits forgery, intending that 

Forgery for the document forged shall be used for 
purpose of cheat- the purpose~6f~ c heating , shall be pun- 
lDg * ished with imprisonment of either 

description for* a term which may extend to seven 
years, and sjjall also be liable to fine. 

See note to s. 465. 

469 Whoever commits forgery, intending that 
the document forged shall harm the 

ur^se^f^^m 9 rep utati on of any part y, or knowing 
ing P the reputa- tEat it is likely to be used for that 
tion of any pei- p ur p 0se> s hall b e punished with im- 
prisonment of either description for a 
term which may extend to three years, and shall 
also be liable to fine. 

See note to s. 465. 

470 - A fal se doc ument madefwhoUy or in part ) 

a forged docu- by forgery is designated “ a forged 

maut * document.” 

471 - Whoever fraudulently or dishonestly uses 

Using » gen- as S e fi u ^ ne a nv document which he 

tune a forged do- knows or has reason to believe to be a 
cnment, forged^ document, shall be punished in 

the sam e m anner as Tfhe had f orged such document. 

See Or. P,C„ a. 469, ante p. 366. 

472 - Whoever makes or counterfeits an y seal. 

Making or po.- P la * e > or ot . her >stnunent for making 
sessing a counter- an impression, intending that the same 
shall be used for the purpose of com- 
Sgt t .a. l *3S mitting any forgery which would be 
Section 467. punishable under Section 467, or with 
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such intent has in his possession any such seal, 
plate, or other instrument, knowing the same to be 
counterfeit, shall be punished with transportation 
for life, or with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 

473 . Whoever makes or counterfeits any seal, 
plate, or other instrument; for making 
Making or pos- an impression, intending that the same 

sessing a counter- , .. f . * - ® ^ 

feit seal, plate, shall be used tor the purpose of com- 
to 5 commit a'Vor- mitting any forgery which would be 
other wi 8e. niaha ^ le punishable under any section of this 
Chapter other t han Section 467, or 
with such intent has in his possession any such seal, 
plate, or other instrument, knowing the same to be 
counterfeit, shall be punished with imprisonment of 
either description for a term which may extend to 
seven years, and shall also be liable to fine. 

474 * Whoever has in his possession any docum ent, 
knowing the same to be forged, and 
•io^oY' ?vSSISe intending that the same shall fraucTu- 
known y to 0 b r f> fTr£- ^ en or dishonestly be used as genuine, 

ed, with intent shall, if the document is one of the 
genuine? lt description mentioned in Sectio n 466 . 

be punished with imprisonment of 
either description for a term which may extend to 
seven years, and shall also be liable to fine ; and, if 
the document is one of the description mentioned in 
Section 467, shall be punished with tr ansporta tion 
for life, or with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 

The intention to make a fraudulent use of the forged document i* 
an essential element in this offence. This intention can seldom be 
directly proved. Where the forged document is capable of being 
fraudulently used, and is found in the possession of a person who is 
interested in making a fraudulent use of it, 1 conceive that a con- 
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viction would be warranted, unless the defendant accounted for his 
possession of the instrument. Suppose, for instance, that a forged 
release were to be found in the possession of a debtor, or a forced will 
or conveyance in the possession of a claimant to an estate, this would 
be sufficient to throw upon him the burthen of showing that he came 
innoce ntly bv th e document. But, where he accounts for his pos- 
session of the instrument in a manner which is equally consistent with 
his knowledge or ignorance of its fraudulent character, there the 
presumption of innocence will arise again. For instance, the mere 
fact that the purchaser of an estate is in possession of title deeds, 
somo of which are shown to bo forgeries, would be no evidence 
whatever of his guilt ; for, in the absence of evidence as to their 
origin, the natural inference is that they were handed to him by the 
vendor as constituting the title, and, if so, the proper presumption 
would be that he took them innocently. (See Mad. S.U. Dec., 
p. 62, of 1859.) 

As to what constitutes possession, see ante p. 203. 

475 - Whoever counterfeits upon or in the sub- 
stance of any material a ny devi ce or 
mark used for the purpose of authen- 
ticating any document described in 
Section 467, intending that such de- 
vice or mark shall be used for the 
purpose of giving the appearance of 
authenticity to any document then 
forged or thereafter to be forged on such material, 
or who with such intent h as in his possessi on any 
material upon or in the substance of which any such 
device or mark has been counterfeited, shall be pun- 
ished with transportation for life or with imprison- 
ment of either description for a term which may ex- 
tend to seven years, and shall also be liable to fine. 

See Or. P.O., 8. 469, ante p. 366. 

476 * Whoever counterfeits upon or in the sub- 

Counterfeiting stance of any material any device, or 
a derioo or mark mark used for the purpose of authen- 
cftingdwumottt* ticating any document other than the 
dSjrib2d , iu t ^ , c e . documents described in Section 467, 
tfon 467, or po«. intending that such device or mark 
shall be used for the purpose of giving 
rW * the appearance of authenticity to any 


Counterfeiting 
a deyioe or mark 
used for authen- 
ticating document 
described in Sec- 
tion 467, or pos- 
sessing counter- 
feit marked mate- 
rial. 
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document then forged or thereafter to be forged on 
such material, or who with such intent has in his 
possession any material upon or in the substance of 
which any such device or mark has been counter- 
feited, shall be punished with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine. 

See Cr. P.C. s. 469, ante p. 366. 


477. Whoever fraudulently or dishonestly, or 

Fraudulent can- with intent . to causo damage or injury 
collation, dettruo to the public or to any person, cancels, 
txom -*° *** 1 destroys, or defaces, or attempts to' 
qhifc cel, destroy, or deface, or secretes or attempts to 
secifcte, any document which is or purports to be a 
will , or an author ity to ad opt a son, or any valuable 
security, or commits mischief in respect to such 
document, shall be punished with transportation for 
life, or with imprisonment of either description for a 
term which may extend to seven years, and shall 
also be liable to fine. 

Tho words “purports to bo” bring this section within tbo English 
decisions which lay down that a document which is unstamped, and 
therefore not admissible as evidence, may still be a valuable security. 
(7 Mad. H.C. Bui. 26.) 


OF TRADE AND PROPERTY-MARKS. 


476 A mark used for denoting that goods have 
been made or manufact ured by a par- 
Tr&de-m&r . ticular person, or at a particular 
or place, or that they are of a particular q ualit y, is 
callecTa trade-mark. 

479. A mark used for denoting that movealfl o 

Ptopertj-Burk. P r0 P? rt y *>&£& a Particular Rgr- 
son| is caUecn^>roperty>marET 
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480 - Whoever marks any goods, or any case, 
package, or other receptacle containing 
trademark. faLw good», or u ses any case , package, or 
other receptacle with any mark there- 
on, with the intention of causing it to be believed 
that the goods so marked, or any goods contained in 
any such case, package, or receptacle so marked, 
were made or manufactured by any person by whom 
they were made or manufactured, or that they 
were made or manufactured at any time or place at 
which they were not made or manufactured, or that 
they are of a particular quality of which they are 
not, is said to use a false trade-mark. 

To constitute an offence under this section it is only necessary to 
show an intention to produce a false belief as to the origin of an 
article, and the use of some external indication to produce that 
belief. Where an existing trade-mark is imitated, it is not necessary 
that the resemblance should be such as would deceive persons who 
should see the two marks placed side by Bide. In a recent case ill 
England tho Chancellor, Lord Cranworth said, 

“ If a purob finer looking at tho article offered to him would naturally be Jed, 
from the mark impressed upon it, to suppose it to be the production of the 
rival manufacturer, and would purchase it in that belief, the Court considers 
the use of suoh a mark t o be fraudulent . Cut I go further. I do not consider 
the actual physical resemBfftnce of the two marks to be the soje question for 
consideration. If the goods of a manufacturer have, from the mark or device 
he has used, become known in tbe'market by a particular name, I think that 
the adoption by a rival trader of a ny mark w hi ch w ill cause his goods to bear 
the same name in the market may be os much a violation of the rights of that 
rival as the actual copy of his device ” (Seixo v. Provezende, 1 L.R. Ch. 196 ; 
Wotherspoon v. Currie, 5 L.R.H.L. 508.) 

Accordingly, in that case where the plaintiff had been in tho habit 
of stamping his casks with a coronet and the word ' Seixo/ whence 
his wines acquired tho name of ‘ Crown Seix<> Wine/ an injunction 
was issued against the use by the defendant of a coronet with the 
words “ Soixo de Cima.” 

But an injunction will issue where an indictment could not h6 
maintained under this section, since it is necessary not only to shew 
that the mark would produce a false belief, but that it wa s used wijh 
that intention. ~ 

The intention to cause a false belief will always be inferred, where 
the mark is in itself a fa ^n stateme nt, and is affixed under circum- 
stances which would naturally lead to belief of that statement. If a 
shopkeeper, named Smith, were to impress the brand of “ Bodgers, 
Sheffield/' upon an iron knife from Birmingham, no further evidence 
would be necessary to show tha feh ameant to create a false impression 
aa to its maker and origin, TluFis peculiarly one of those oases in 
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which the act itself being primd fade improper, the burthen of 
proving that it was done under circumstances which might make it 
innocent would lie upon the defendant. (See ante pp. 77, 136,) 


It would be otherwise where the mark, though similar to that used 
by other tradesmen, contained no false statement, and might have 
been accidentally and innocently adopted. 


This section does not include false statements as to q uanti ty. 
Therefore, the fraud which was exposed some time ago of mSrlEmg 
reels of cotton as if they contained 300 yards, when they really only 
contained 250, would pass unpunishod. If, however, such reels were 
sold to any person as containing the quantity marked upon them, 
this would bo the offence of cheating under s. 415. * 


481 - Whoever marks any moveable property, or 
goods, or any case, package, or other 
property-mark* 156 receptacle, containing moveable pro- 
perty or goods, or uses any case, pack- 
age, or other receptacle having any mark thereon, 
with the intention of causing it to be believed that 
the property or goods so marked, or any property or 
goods contained in any case, package, or other 
receptacle so marked, b elong to a person to whom they 
do not belong, is said to use a false property-mark. 


482 . Whoever uses any false t rade-mark or a ny 

Funiahment for property-mar k with i ntent to efe - 

nsinga faSTtaide ce ive or inj ure any person, shall bepun- 
EEe<! with imprisonment of either de- 
viate or injure scription for a term which may extend 
p . erwn * to one year, or with fine, or with both. 


The deception referred to in this section must, I suppose, be such 
a deceit as amounts to a fraud or breach of legal obligation. Other- 
wise, a host who wished to combine ostentation with eoonomy, bt 
giving bis guests gooseberry out of bottler with a champagne feM* 
might be indicted lor the tnck. If, however, the landlord of a hotel, 
who is paid for his wine on its supposed quality, were to do the same, 
there would be a legal fraud, which would be criminal under a. 482. 

It win not be necessary to show an intention to deceive or injure 
ipiy pai^jjyiiag pwan. if such deceit or injury would be the natural 
consequence of the use of the false marks under the circumstances 
in question. Nor would it bo necessary to show that any one we* 
in point of fact, d eceiv ed. Indeed, in general where the deceit had 
been carried into effect against any person, the more scribes offence 
of cheating would have been committed. 
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483. Whoever, with intent to cause damage or 

Co unterfeitin g a j n j ur y t° the public or to any person, 
trade ’oPpwpfirty- kno wingly co m^ terfeits any trade or 
property -mark used by any other per- 
oiinfuiy damage son, shall be punished with imprison- 
ment of either description for a term 
which may extend to two years, or with fine, or 
with both. 


484. Whoever, with intent to gause d amage or 

injury to the public or to any person, 
pr C o°pfrt f y-mark Snowmgly counterfeits any property- 
used mark usedTT) y a public servant, or anv 

servant, or any — ■ ' ■ — r — y J J 

mart used by him mark used by a public servant to 
nuflTture, ^quah- denote that any property has been 
property ° f any manufactured by a particular person, 
or at a particular time or place, or 
that the same is of a p articular qualit y, or has passed 
through a parti cular office, or that i t is entitled to 
an y exemp tion Tor uses as genuineV my such mark 
knowing the same to be counterfeit, shall be pun- 
ished with imprisonment of either description for a 
term which may extend to t hree y ears, and shall 
also be liablg^to fine. 

485. Whoever makes or has in his possession any 

die, plate, or other instrument for the 
making U <>r purpose of making or counterfeiting 

Sm ,eW pntJ f *or an y public or private property or trade- 
other instrument mark, with intent to use the same 
my p°u U biiJ r orpri® for the purpose of co unterfe iting such 
We-m2k Tty or mark, or h as in his possession an y 
s uch property or trade-ma rk, with lh- 
tent that the same shall be "used for the purpose of 
denoting that any goods or merchandize were made 
or manufactured by any particular person or firm by 
Whom they were not made, or at a time or place at 
which they were not made, or that they are of a par- 

48 



378 


FRAUDULENT MARKS. 


ticular quality of which they are not, or that they 
belong to a person to whom they do not belong, shall 
be punished with imprisonment of either description 
for a term which may extend to three years, or with 
fine, or with both. 

486 . Whoever s ells any goods with a counterfeit 
KuotnDgijr .ell- property or trade-mark, whether pub- 
ing gooartiftifotf lie or private, affixed tq or impressed 
property or tiude- upon the same, or upon any case, 
mttrk ' wrapper, or receptacle in which such 

goods are packed or contained, knowing that such 
mark is forged or counterfeit, or that the same lias 
been affixed to or impressed upon any goods or mer- 
chandize not manufactured or made by the person 
or at the time or place indicated by such mark, or 
that they are not of the quality indicated* by such 
mark, with intent to deceive, injure, or damage any 
person, shall be punished with imprisonment of either 
description for a term which may extend to one year, 
or with fine, or with both. 


487 - Whoever frau dulently makes any false mark 

Fr^uiiuiuitt mak- u P on any package or rexejJtacIe con- 
mg ft f.uw maik taming goods, with intent to ^ause any 
or Tecf-pt.u % mu- pu blic servan t or any other person to 
tamuig go*)'! believe that such package or recepta- 
cle contains goods which it does not contain, or that 
it does not contain goods which it does contain, or 
that the goods contained in such package or receptacle 
are of a nature or quality different from the real 
nature or quality thereof, shall be punished with 
imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 

488 . Whoever fraudulently makes use of any 
Punknhment for such false mark with the intent last 
^chjaj^ark ny aforesaid, knowing such mark to be 
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false, shall be punished in the manner mentioned in 
the last preceding section. 

489 . Whoever r emoves, destroys, or defaces any 
_ . . property-mark, intending or knowing: 

perty*n58rlF y wit°h it to be likely that he may thereby 
intent to eauacm- caU g e injury to any person, shall bo 

punished with imprisonment of either 
description for a term which may extend to one year, 
or with line, or with both. 


CHAPTER XIX. 

OF THE CRIMINAL BREACH OF 
CONTRACTS OF SERVICE. 

490 - Whoever being Abound b y lawful contract] 
to render his^ personal service in con- 

Broach of con- - 1 •. , — 

truct of service veying or conducting any person or 
or l jmSney. VOyft8 ° frfYY property fiom one place to another 
place, forXto act as servant to any per- 
son during a (voy age otj ourneyjoijto guard any per- 
son or property during a voyage or journey, volun - 
tarily omit s so to do, except in the case of illness or 
ill-treatment, shall be punished with imprisonment 
oF either description for a term which may extend to 
one month, or with line which may extend to one 
hundred Rupees, or with both. 

Illustrations. 

{a) A, a palanquin b oarer, being bound by legal contract to carry 
Z from one place to another, runs away in the middle of tbo stage. 
A has committed the offence defined in thi.s section. 

(6) A, a cooly, being bound by lawful contract to carry Z’s bag- 
gage from one place to another, throws the baggage away. A has 
committed the offence defined in this section. 
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(c) A, proprietor of bullocks, being bound by legal contract to 
convey goods on his bullocks from one place to another, illegally 
omits to do so. A has committed the offence defined in this section. 

(d) A, by unlawful moans, compels B, a cooly, to carry his bag- 
gage. B, in the course of the journey, puts down the baggage and 
runs away. Here, as B was not lawfully bound to carry the baggage, 
he has not committed any offonce. 

It has been held by the High Court of Bengal that the words 
“ during a voyage or journey” govern the whole of this section, and, 
therefore, that breach of a contract to carry indigo from the field to 
the vats is not punishable under s. 400. (2 R C.(« C.R. 63, and sec 
5 Ibid. 29.) 

“ This section does not apply to scr\:uits hired by the moush, snd under a 
continuing implied contuvcr to s^rvL until the engagement is tornnnatud by a 
mouth’s notict.” (Rulings of the Madras High (Joint, 27th March, 18<>.$ v 
7th Jan. 1808.) 

The first question under this and the two succeeding sections will 
be, whether the contract was out* by which the defendant was legally 
bound rutting cases of compulsion aside, the only doubt which is 
likely to arise upon this point is where the undertaking has been 
gratuitous. The law upon this point is long settled, viz., that a party 
who engages gratuitously to perlorm a service cannot be compelled 
to undertake it at all. lint, if he do enter upon the performance of 
the task he is bound to complete it Since a new consideration 
arises from the very fact that, by undertaking Lho duty, be has 
induced the other to rely upon lus performance of it and to entrust 
him with its discharge. (2 Sm L.l). 193 ) 

In a recent case, an action wa* brought against the stewards of a 
race course, whose services whore unpaid, for negligence in perform- 
ing them. Jervis, C.J in giving j augment said, 

“ Tho rule i* well laid down in Smith’s Mercantile Law, p. 112, where it is 
said, that there is a difference between the principal’s rights against a remune- 
rated and against an umemai, crated agent. Tho former, having once engaged, 
may he compelled to proceed to the task which lie has undertaken ; the latter 
cannot, for his promise to do so being induced by no consideration, the rule 
ex nudo jjacto non orUur actio applies. But, if ho do oorwnence his task, and 
afterwards bo guilty of misconduct m performing it, ho will, though uuremune- 
rated, be liable for the damngu so occasioned, since, by entering upon tho 
business, be has prevented the employment of some better qualified person. 
This passage applies to principal and agent, but the roasohiug is applicable 
here. (Baife v. West, 22 L.J.C.P, 175 ; 13 C.R -lGti.) 

Tho only grounds upon which an excuse is admitted under the 
section are in the case of illness or ill-troatmont, though in a. 492 a 
further exception is introduced in favour of any other “ reasonable 
excuse.” A servant would, therefore, be liable, who ran away on a 
journey at the approach of a tiger, or who refused to go on board 
a ship m a hurricane, or to travel through a district where cholera 
was raging. 

A refusal to pay wages actually doe would not coma under this 
head of ill-treatment, but would operate as a severance of the 
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contract. But no refusal t o give an adv ance would justify, a servant 
in breaking off his engagement, unless such" advance formed part of 
the contract. 

The word “ voluntarily” (see s. 39, ante p. 25) will protect the 
servant in cases where he haB been prevented canwing out his 
engagement by a ccident T fraud, mis take , or superior for ce. It will 
be necessary to show that ho broke his engagement, intending to do 
so at the time. (Rider v. Wood, 29 L.J.M.C. 1 . See 1 Tj.R.Q.B. 424.) 

A different question would arise where the evidence showed that 
the defendant had volunt arily left his serv ice, but under a bond fide 
belief that ho was justified in doing so! Tn some recent cases upon 
somewhat similar Statutes in England, it had been suggested that a 
bond fide and reasonable belief that the party was justified in his 
act was an answer to the criminal charge. (Ashmore v. Horton, 
29 L.J.M.C. 13 ; Willett v. Route, 30 Ibid. 6 ; Youle v. Mappm, 
Ibid, 234.) But, in a later case upon the point, where the question 
directly arose, this doctrine seems to have been over-ruled. There 
tho defendant ha d been apprenticed . His master died, and the 
trado was carried on by tho widow ^ind executrix. The apprentice 
was advised by an attorney that the death terminated the appren- 
ticeship. The Justices were of opinion that it did not, and convicted 
him for absenting himself without lawful cause. On appeal, the 
conviction was affirmed. Martin, B. said, 

“ This has bean treated as entirely a criminal proceeding I doubt very much 
whether that is its true character. It seems to me nothing more than a pro- 
vision by the legislature for the purposo of cnfoicing certain civil rightB. The 
legislature may have reasonably taken into consideration instances of persons 
against whom it would be idle to bring an action. The legislature may very 
reasonably and truly havo said, thiB is entirely a civil case, but it is not a con- 
tract to bo enforced in tho ordinary way by a civil action. We, therefore, will 
take a more summary way of doing it. and will treat thiB civil contract as a 
matter punishable, not strictly criminally, but as a way of enforcing the per- 
formance of the contract. The question is, is it auy answer to his wilfully and 
deliberately aoting contrary to that which tho law by his own contract imposed 
upon him, that ho was advise d by a person to do so and so? It seems to me that 
would be contrary to common sense. If a person wilfully, knowingly, and 
designedly does that which is done in this case, he must take the consequences ; 
and one consequence is, that by Aot of Parliament Justices have jurisdiction to 
punish him in a sense, that is," in the sense, it appears to me, to compel him to 
perform his contract. 1 ’ (Cooper v. Simmons, 31 L.J M.C. 138, 144.) 

In the seotion now under consideration and in s. 491 the offence 
consists Bimply iu the “ v oluntary omiss ion” to do that which the 
defendant has contracted To do, and, therefore, the abovo obser- 
vations seem to be exactly in point. Under s. 492 the words “ with- 
out reasonable cause” are introduced, and, therefore, in indictments 
under that section the argument may still prevail that the party had 
reasonable oause to believe that his service had come to an end, or 
that he was justified in quitting it. 

Where the contract of service is a co ntinuing one, the servant 
may be punished from time to time for refusing to serve iwder it. 
The contract is not terminated by indictment and punishment. 
(Unwin#. Clarke, 1 L.R.Q.B. 417; Cutler v. Turner, 9 Ibid. 502. 
The contrary, however, appears to have been ruled in Bengal. 
(2 R.J, A P. 24.) 
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Explanation . — It is not necessary to this offence 
that the contract should be made with the person for 
whom the service is to be performed. It is sufficient 
if the contract is legally made with any person, either 
expressly or impliedly, by the person who is to per- 
form the service. 


Illustration. 

A contracts with a Dak Company to drivo his carriage for a month. 
B employs the Dak Company to cimvcy him on a journey, and during 
the month the Company supplies B with a carriage which is driven 
by A. A in the course of the journey voluntarily leaves the carriage. 
Here, although A did not contract with B, A is guilty of an offence 
under this section. 


491 Whoever, being bound by a lawful contract 
Breach of con- to a ttend on or to supply the wants of 
tract to attend on any person who, by reason of youth, 
wants of helves* or ot unsoundness ot mind; or ot a 
persons. disease or bodily weakness, is helpless 

or incapable of providing for his own safety or of 
supplying his own wants, voluntarily omits so to do, 
shall be punished with imprisonment of either 
description for a term which may extend t o, three 
months, or with fine which may extend to two 
hundred Rupees, or with both. 

This section is still more remarkablj than the preceding, as it 
contains no exception whatever, not even illness or ill ’treatment. 
The latter may, perhaps, have been designedly emitted, dCfiVcTB^rer 
might plead as an excuse for abandoning bis infant chargo that the 
latter had boxed his ears or kicked his shins. But why is illness not 
allowed P It may be suggested, that a person does not voluntarily 
omit that which he omits in consequence of illness. But, if so, why 
was the term introduced into s. 490 P 

492 * Whoever, bemg boun d bv jl awful {contrac t 
Breach of a con ^ writinfffi o wor k Jot anot her person 
tracts Jive as an artificer, workman, or labourer, 
for a periodfn ot more Ilian thrle year s, 
at any place witiiiLSuHb India, to 
which, by virtue of the contract, he 
has been or is to be conveyed at the expense of such 
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other, volunt arily desertg tho service of that other 
during the cohtlnuance of his contract, or t with out 
reasonabl ^ausen-efuse s to p^form the service wrncl 
contracted to perform, such service being 
rea sonable and proper se rvice, shall be punished 
with imprisonment of either description for a term 
not exceeding one month , or with fine not exceeding 
double the amount of s uch expei^s e. or with both, 
unless the employer has fl i-treatednim or nq orl qfifred 
to perform the contract on his part. 

This section only applies to oases whore the service is to be per- 
formed at some place differen t from that in which the defendant 
resided at the time the contract was made. Further, it only applies 
to cases of written contrac ts, and, therefore, the party can only bo 
charged for breach ot something contained in the writing. Oral 
evidence will be admissible to explain the meaning or to identify 
the Cibiect of the contract ) but not to add to or varv its term a 

(i snrtir wzT 

It will be observed that by this section it is required that the 
c ontract , not merely the particular thing which the defendant promised 
to ao, should be in writing, otherwise no prosecution can be instituted 
for its breach. Similarly, the English Statute of Frauds provides that 
in case of certain contracts no action should he allowed “ unless the 
agreement upon which such action should be bronght, or some note or 
memorandum thereof, shall bo in writing.” Upon this Statute it has 
been long ruled that “ the term agreement comprehends contractin g 
p arties T a consideratio n, and a promise ; all xhese must, therefore, 
appear in tftfe Writing.’*™ (Sffllth MercTL. 4C9 ) As Mr. Justice Grose 
said, in the leading case upon the subject (Wain v. Warltors, 
5 East, 19), 

“ What is required to be in writing is the agreement , not the promise. 
Now the agreement is that which is to snow wnai each party is to do or per- 
form, and by which both parties are to be bound, and this is required to be in 
writing. If it. were only necessary to show what one of thorn was to do, it 
would he sufficient to state the promise made by tne defendant who w&6 to be 
charged with it. But if we were to adopt this construction it would be the 
means of letting in those very frauds and perjuries which it was the objeot of 
the Statute to prevent ; for, without the parol evidence, the defendant cannot 
be charged upon the written contract for want of a consideration in law to 
support it,” 

In the present Code the word used is contract , not agreement. But 
the meaning of the words is identical, and the policy of both sections 
is obviously the same. The object of requiring the contract to be 
in writing is to put its terms beyond dispute, ana to enable the Court 
to be certain*, Eimther it has been broken or not. If the names of 
the contracting parties were omitted it might be that the defendant 
had never boon bound at all, or that he had been bound to a different 
person and had fulfilled his engagement with him. (See Sale v. 
Lambert, 18 L.R. Eq. 1 ■, Totter v. Dufficld, Ibid. 4. Thomas v. 
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Brown. 1 Q.B D. 714; Williams v. Jordan, 6 ch. D. 517.) So, if the 
nature of the employment or the plac e at which it was to be performed 
were left out, it might be that the workman was willing to do all 
that he had agreed to do, but that his employer was trying to force 
him to do something different. But it is by no means so clear that 
the co nsiderat ion can be said to form part of what the workman had 
contracted to do. It represents what the other party has contracted 
to do in return for his services. It may bo that without proof of 
consideration the written contract could not be enforced. But if the 
consideration existed, the contract would not be void for want of 
stating what it was. Accordingly, the inconveniences of setting out 
the consideration in gurantees under English law was found so 
great, that it has beeu expressly enacted that such statement should 
not bo necessary. (19 & 20 Viet. c. 97, s. S.) It certainly would bo 
most advisable that contracts for labour should set out both sides of 
the agreement, so that the Court might see whether the employer 
had done what was incumbont on him. But it can. scarcely be said 
that a person would not be ** bound by lawful contract in writing to 
work for another person,” though the writing did not set out the 
wages which he was to receive. • 

The contract must be in writing, but not necessarily in one writing, 

“Provided the Agreement he reduced to writing it matter* nut out of how 
many different papers it is to be collected, so long as th< y catr ho sufficiently 
connected in sense. But this connection in sense must Appear upon the 
documents themselves, for parol evidence is not admissible for the purpose of 
connecting them.” (1 Sm L.C 2H3 ) 

Therefore, if one letter contained an offer of a particular service on 
particular terms, and this offer were accepted by a letter which 
referred to the previ ous one , either expressly or by necessary reference, 
this would constituted sufficient contract in writing. (Crane v. Powell, 
4 L.B C.P. 12d.) But it would be otherwise if the second document 
merely said, “ I will accept your offer,” without anything to show 
what offer was meant. 

The section speaks of tho partj “ being bound by lawful contract in 
writing,” which shows that the contract itself must have been a 
written one*. In this respect it differs from the statute of Frauds, 
which was equally satisfied whether the agreement, or only a note or 
memorandum th ereof, was in writing. Urid^r tho English Statute 
tne writing is o7ily necessary to evidence the contract, not to consti- 
tute it. (1 Sm. LC. 284.) Under this section the waiting seems 
itself to be the contract . Hence, it seems doubtful * whether the 
English decisions which rule that the Statute of Frauds is satisfied 
by any offer in writing, made by the party to be charged, followed 
by a verbal acceptance by the other party, will apply to s. 422. (Reuss 
v. Picksley, 1 L It. Kx. 342.) Such a written proposal is a note or 
memorandum of an agreement, but can hardly bo said to be a con- 
tract in writing, since it wants tho acceptance which is necessary to 
turn it into a contract. In no case would a w ritten offer by the 
employer, followed by a verbal acceptance by tho servant, be suf- 
ficient. (Folthonaev. Rindle^ 31 Jj.fTj.P. 204; II G.B.N.8, 869.) 

Nothing is said of a signature. But as tho defendant is to bo 
“lawfully bound by a contract in writing,” I conceive that the writ- 
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ing mnst contain something which, independently of oral evidence, 
will show that he had actually become bound, as, for instance, his 
signature or mark. But where a contract began in the defe|^jdant|s 
oyvn handwritin g, “ 1, A. B, agree, &c.,” this was held to te a sum- 
cient signature, even under the Statute of Frauds which requires one, 
although a blank had been left at the bottom of the memorandum. 
(Knight v . Crockford, 1 Esp. 190.) But if from the form of the 
document it should appear that a future signature had been contem- 
plated, but never appended, as, for instance, where the instrument 
ended “ as witness our hands,” the mer e insertion of the defendant's 
name in the body of the document, even in ins own handwriting, 
would not be a sufficient proof that he bad become finally bound, 
unless there wefre some subsequeiit recognition of it aa complete. 
Still less, where such an instrument was nob in the defendant’s 
writing at all. (Hubert, v. Treherne, 3 M. & G. 734, 753.) Where 
the acceptance of an offer was by telegram, and the instructions to 
the telegraph clerk were signed by the defendant, but the message 
itself only contained his name written at the bottom as the sender of 
it, it was held that there was a sufficient signature to satisfy the 
Statute of Frauds. (Godwin v. Francis, 5 L.li.C.F. 295.) It would 
certainly be sufficient under this section. 

Although the names of both parties must appear in the contract, it 
is only necessary that the party against whom it is enforced should 
have signed it, or should appear to be bound thereby. For the object 
of the section is to protect the person against whom it is enforced, 
and where he has signed it, he cannot be subject to auy fraud even 
though the other party has not signed it. (1 Sm. L.C. 285.) 

The Bengal High Court has held that a labourer cannot be pun- 
ished twice for breach of the same contract. (2 R.J. & P. 24 ) I pre- 
sume this applies to cases where both parties have rescinded the con- 
tract. But where, after punishment, he chose to return and resume 
service under the same contract, I can see no reason why he Bhould 
not be again punished for a second breach. Nor can I see why he 
should be allowed to rescind the contract, if his employer insists 
upon it as a continuing one. It has been expressly ruled in England 
that a labourer who has been punished for breach of contract may 
be indicted again, if he refuse to carry it out at the expiration of hia 
imprisonment. (Unwin v. Clarke, 1 L.R.Q.B, 417 ; Cutler v. Turner, 
9 Ibid. 502.) 

+ 

CHAPTER XX. 

OF OFFENCES RELATING TO 
MARRIAGE. 

493 * Every man who b y deceit causes any woman 
who is not lawfully married to him to 
oauBeYb^i t>elj£y£ that she is lawfully married to 
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deeeitfuiiy induo- him, and to cohabit or have sexual 
fSimorriage flaw ’ intercourse with him in that belief, 
shall be punished with imprisonment 
of either description for a term which may extend to 
ten years, and shall also be liable to fine. 

494 Whoever, having a husband or wife living, 

I marries in any case in which such 
marriage is void bv reason of its taking 
place during the life of such husband 
or wife, shall be punished with impri- 
sonment of either description for a term which may 
extend to seven years, and shall also be liable to 
fine. 

See as to this and the following Section Act III of 1872, bs. 15, 16. 

Exception . — The section does not extend to any 
person, whose marriage with such husband or wife 
has been d eclared void by a Court of competent 
jurisdiction, nor to any person who contracts a mar- 
riage during the life of a former husband or wife, if 
such husband or wife, at the time of the subsequent 
marriage, shall have been continually absent from 
such person for the space of seven years, and shall 
not have been heard of by such person os being alive 
•within that time, provided the person contracting 
such subsequent marriage shall; before such marriage 
takes place, inform the person with whom such mar- 
.riage is contracted of the real state of facts so far as 
£the same are within his or her knowledge. 

The first requisite under this section is to show that there was a 
T^idaubs ifttinp mnrri^gft at the time of the second marriage. The law 
relating to marriages oT persons, one or both of whom are Christians 
and which are celebrated in India, is regulated by Act V of 1865, and 
by Stat. 14 & 15 Viet. c. 40. and Act V of 1852. See, also, 58 Geo. 
Ill, c. 84, modified by Act XXIV of 1860, and 28 A 29 Viot. c. 64. 
Parsee marriages are regulated by Act XV of 1865, and the re- 
marriages of Hindu Converts by Act XXI of 1866. Act III of 1872 
provides for persons who do not profess the Christian, Jewish, Hindu, 
Mahometan, Parsi, Buddhist, Sikh, or Jain religions. As regards 
marriages celebrated out of India, fown nf marriage which is 
Droved to be valid by the law of the oounfcry where it iqok piece is 
valid all over the world. (See Araitage v, Araitage, 3 L.B. Bq. 343 > 
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For instance, where it appeared that the parties had lived together for 
five years in Virginia and had been received in society as man and 
wife, and that by the law in force in Virginia at the time the cohabit- 
ation began no religious ceremony was necessary to the validity of a 
marriage, nor was any registry of marriages required to be kept, it 
was held that this constituted sufficient evidence of a marriage. 
(Hooker v. Hooker, 33 L.J. Mat. 42; Limerick v. Limerick, 32 Ibid. 
92; Patrickson v. Patriokson, 1 L R.P. <k D. 85.) And marriage may 
be established by preponderating r epute and conduct, even though 
the repute is divided. (Lyle v. Ellwood, 1& L.R.'Eq 98.) And every fair ‘ 
presumption will be made in favor of the legality of the marriage 
where both the parties have bond fidt believed bhemaelvesto be married. ■ 
Therefore, wheft it was proved that a marriage followed by cohabit- 
ation had taken place in a R oman Catho lic Cha pel, the Court held that 
it must be presumed that the Chapel was registered, and that the 
Registrar was present as required by Stat. 6 7 Will. TV, c. 85. 

(Siehel v. Lambert, 33 L.J.P. 137; Reg. v. Cresswell, I Q.B.D. 446.) 

“ But while the forms of entering m^o the contract ot marriage are 
to be regulated by the law of the country m which it is celebrated, 
the e ssential s of the contract depend upon the law of the country in 
which the parties are domiciled at the time of the marriage, and in 
which the matrimonial residence is contemplated.” (Per Lord Camp- 
bell, 0. Brook r. Brook, 7 Jur. N S. 422 ) Accordingly, where a man 
married the sister of his deceased wife in Denmark, where such mar- 
riages are valid, the marriage was declared to be void in England, 
both parties being dom iciled English subj ects, and a marriage of that 
sort being absolutely forbid Jen by English Law. (Brook v . Brook, ub. 
sup.) And conversely, a marriage celebrated in England between 
two domiciled Natives of Portugal was declared invalid, on the 
ground that being first cousins they were prohibited by the law of 
Portugal from marrying without a Papal dispensation, though in 
England the relationship was no bar. (Sottomayor v. DeBarros, 
2 P.D. 1). And in the case of any Christian an incestuous or poly- 
gamous marriage would be a nullity, wherever celebrated. (Story 
Confl. L.§ 113a- 1X4.) 

The Statute 6 & 6 Will. IV, c. 64, which declares marriages with 
the 6ister of a deceased wife to be absolutely void in England, has 
been ruled not to ex tend to India, even wi t hin the Presidency towns. 
(2 Hyde, 65'.) But such marriages ~are by the law of England void- 
able during the life of the parties, even inde pendent ly of thQjStatute. 
(Reg. v. Chadwick. 11 Q.B. 173.) As regards persons, then, who have 
an English domicile, the Statute forms part of that personal law which 
they carry about with them wherever they go. (Brook v. Brook, 
ub. sup.) And the same rule seems to apply even in the case of 
Native Christians married under Act V of 1865, since the ” legal 
impediments” referred to in that Act appear to be legal impediments 
under the English law. (See ss. 17, 19 & 48* clause 2.) So, also, 
in a marriage before a Registrar under 14 Viet. ,40. the 

certificate is not to issue if any “ lawful impediments according to 
the law of England be shown.” (s. 2.) But as regards East Indians 
or others to whom the abov.e Acts do not apply, the marriage is good 
till set aside, and cannot be questioned after the death of either of 
the parties to it. (U Q.B. 235.) 
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Section 494 only .a pplies to those classes o£ persons to whom poly- 
gamy is forbidden, as, otherwise, the second marriage would not be 
void by reason of the continuance of the first. Therefore, a Hindu or 
Mahometan man would not come under its provisions, but a Hindu or 
Mahometan female would, since their law admits a pluralit y of wiv es, 
but ngJioLJmal^apds. (2 R.C.C.C.R. 48 ; Mad. H.O. Rul., 28th June, 
1870.) With some of the Hill tribes, for instance the Todas on the 
Neilgherries, the case is just the opposite, each woman being the 
wife of all the brothers of the family. 

Where in the Bombay Presidency a custom was set up in the 
Talapda Koli caste that a woman might leave her husband without his 
consent and contract a valid marriage with another man, the High 
Court held that such a custom, even if proved to exist, was invalid, as 
being entirely opposed to the spirit of the Hiudu law ; that the second 
marriage was, therefore, invalid, and that the man who contracted it 
was punishable under s. 497. (2 Bomb. H.O. 124. See too 10 Ibid. 
381.) But in that case it was found as a fact that the prisoner 
did not believe that the woman had ceased to be the wife of her 
former husband, (5 Bomb. H.C.C.C. 18.) In another case, a custom 
was set up by virtue of which a man might marry a woman already 
married to another man, by paying a sum of Rupees 105 to the caste; 
this, also, was pronounced by the Bombay High Court to be void for 
immorality. (7 Bomb. A.C. 133 ) And in a still later case where the 
caste had met and authorized the second marriage of a woman, whose 
first husband was still alive but a leper, the Court held that this was 
no defence to an indictment, though it was found as a fact that both 
parties b ond fide believed that the second marriage was legal 
(1 Bomb. L.R. 347.) In a Madras case, where a custom was set up 
as existing in Southern India, that a woman might divorce her hus- 
band for cause shown, such as impotence, drunkenness, or mis- 
conduct, and then marry again, the High Court confined itself to 
saying that the custom had not been made out. (Carasoo Nachiar 
v. Government O.S. 62 of 1866.) An agreement made between 
natives of Assam, that a marriage which was about to take place 
should become void in certain events which where named, was held 
to be invalid, as contrary to the spirit’ of Hindu law and o pposed to 
public policy. (II B.L.R. 129.) 

The following case occurred lately in Madras. A Christian convert 
married a wife according to the rites of the Christian religion. He 
then rq| |psed m ^JIinduisjB married a second wife, a heathen, 
according to Hinau usages, his first wife being still alive. The 
Sessions Judge convicted him under s. ,494, but the conviction was 

J uashed on appeal by the High Court. (3 Mad. H.C. Appx. 7; 4 
bid. 3.) The Court said that it was evident that if the prisoner 
had really come under Hindu law, then his second marriage was 
not void by reason of the former having taken place, since the 
Hindu law permits of polygamy. If, however, be still continued 
under(g^yg|[anJmithen his marriage according to ly ndn ceremo - 
nial was a mere nullity, and the second marriage was void from its 
inherent invalidity, ami not by reason of the continuance of the 
former marriage. But in the converse case of a person already 
married becoming a Christian and then marrying again, the crimi- 
nality of the act would depend upon bis previous religion. If he 
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bad been a Ma home tan his apostaey would dissolve the marring 
union, and, therefore, the second marriage would be valid. (Bailli 
Dig. 203.) But if he had been an Hirajlu , he could only re-marryl 
lawfully, after complying with the requisitions of Act XXL of 1866. 

Under the corresponding English Statute (24 & 25 Viet. c. 100, 
s 57), it has been held that the offence is committed even though 
the second marriage is i n itself void , independently of the fact of 
its being bigamous. There, the Recond marriage was invalid, as 
being within the prohibited degrees of affinity, and it was con- 
tended on the authority of an Irish decision (Reg. v. Fanning) that 
the conviction was, therefore, wrong. This contention was over- 
ruled. Cockburg, C.J. said, 

“ Iu thus holding it is not at all necessary to say that forms of marriage 
unknown to the law, as was the caso in Bart v. Burt, (2 S.W. & T. 88 ; 29 L. J. 
P.M. & A. 133, a case of a Scotch, marriage celebrated m Australia , no endence 
being given that such marriages were recognized by local law,) would suffice to 
biing a case withm the operation of the Statute. We muBt not be understood 
to mean that every f antastic form of marriage to which parties might think 
proper to resort, or that a marriage ceremony performed by an unauthorized 
person, or in an unauthorized place, would be a marrying within the meaning 
of the 57th seotion of 24 & 25 Viet. c. 100. It will be time enough to deal 
with ft oase of thiB description when it arises. It is sufficient for the present 
purpose to hold, as we do, that where a person already bound by an existing 
marriage goes through a form of marriage, known to and recognized by the law 
as capable of produoing a valid maniage, for the purpose of a pret ended an d 
hctitioua.fl^yjjage, the case is not the less within the .Statiifeoy reason ot any 
special circumstances, which, independently of the bigamous character of the 
marriage, may constitute a legal disability in tbe particular parties, or make 
the form of marriage resorted to specially inapplicable to their individual case.” 
( Reg, v. Allen . 1 L.R.C.C. 367.) 

The case of Reg. v. Fanning, thus formally over-rilled, waa one 
where the second marriage, besides being bigamous, was void by 
Statute, as being celebrated by a Roman Catholic priest between a 
Protestant (who falsely represented himself to be a Roman Catholic) 
and a Roma n Catholic woman^ Suppose in India, where ffiindu and 
Mahometan marriage's} are recognized by law, a Christian married a 
Hindu or Mahometan woman, according to the rites of the Hindu 
o r Mahometan law, would such a marriage, it' bi gamou s, oe maictaoie 
uEher s. 4tJ*r According to Reg. v. Fanning it would - not. Accord- 
ing to Reg. v, Allen apparently it would, if the Christian represented 
himself to be, and might reasonably be supposed to be, a Hindu or 
Mahometan. Otherwise, the ceremonial would probably, even by 
the English Judges, he considered to be only “ a fantastic form of 
marriage,” or to be celebrated by a person who could not have been 
considered to be authorized to perform it. 

It might also be suggested that the difference between the word- 
ing of s. 494, and of a. 57 of 24 & 25 Viet. c. 100, would lead to cases 
under it being governed by the decision in Reg. v. Fanning, even by 
those who agreed with the actual decision in Reg. v. Allen. The 
English Statute runs, “ Whosoever, being married, shall marry any 
other person during the life of the former husband or wife, shall be 
guilty of felony,” The Indian section punishes any one who, 
u Having a husband or wife living, marries in any case in which snob 
marriage is void by reason of its taking place during tbe life of such 
husband or wife." It might be contended, as it was held in Fanning s 
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pase, that the Indian Statute did not apply if the second marriage 
'was void from reasons other than the fact of its taking place during 
the continuance of the first jnarnage. This view might be supposed 
to derive some countenance from the language of Holloway, J. f in 
the latter part of his remarks m the case in 3 Mad. H.C. Appx. 7. 
My own opinion, offered, of course, with great diffidenoe, is, that the 
meaning and proper construction of both Statutes is the same, and 
that the phrase “ void by reason of its taking place during the life 
of such husband or wife” is intended to mark the distinction between 
cases where polygamy is permitted by the law of India and cases 
where it is forbidden. I cannot think that it was intended to give a 
character of innocence to a bigamous marriage, merely because it 
violates two Statutes instead of one- 

At least two cases have occurred in India where Englishmen, 
married to Englishwomen, have adopted Mahometanism as their 
religion, and then proceeded to divorce their English wives accord- 
ing to the rules of Mahometan law, and to marry Mahometan wives 
according to Mahometan ritual. The question arises as to the 
criminality of such an act. It seems to me clearly to come within 
b. 494. The case is not in any way affected by the Madras decision 
as to the relapsed Hindu convert already cited. By the law of 
England monogamy is an unalterable part of the status of every 
Englishman, and no change of religion or even of domicile can in the 
view of English law affect that Htatus. (Story Confl. L. $ 1 13a- 114 ; 
Hyde v. Hyde, 1 L.R.P. & D. 130.) Consequently the fact of conver- 
sion to Mahometanism, however genuine and sincere, could not in 
the case of an Englishman carry with it the right to contract a 
polygamous union. Such a marriage would, in the language of 
s. 494, be absolutely void by reason of its taking place in the liie of 
the former wife. 

It will be observed that in Skinner v. Orde, (14 M.I.A. 309, 32-1) 
the High Court of Allahabad expressed doubts as to the legality of a 
second marriage by a Christian who had adapted Mahometanism, 
and the Judicial Committee said they were well warranted in enter- 
taining such' doubts. There, however, the husband was evidently 
not of English birth, and not subject to the incidents of an English 
status. Hi^ case therefore was very much weaker than that of the 
Englishman under consideration, and was in fact similar to that of 
the relapsed Hindu convert in Madras. 

The first proviso in the exception does not, I presume, exclude 
cases where a valid divorce may be affected w ithout any judicial 
proceeding. For instance, the Mahometan law permits a divorce 
to take place under various circumstances, none of which call for 
judicial interposition. (Macnaghten M.L. 59, 296.) Under Hindu 
law a woman maybe divorced by her husband for adultery, and, in 
some of the lowest castes, the woman so divorced may marry again. 
(1 Stra. H.L. 52 ; 2 Mac. Ii.L. 126.) According to the early Hindu 
law it would appear that even adultery had not the effect of severing 
the marriage tie, bub that the husband was still under the obligation 
of maintaining his wife, though only upon a sort of starvation 
allowance. (2 Coleb. Dig. 134-136.) 

Act XXI of 1866 provides for the case of native converts from 
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Hinduism whose spouses remain heathens, and refuse on account of 
the change of religion to conttauu UpUtrtrttftiisai ' 

As to divorce in the case of Parsees, see ict Xv of I860, ss. 27-43, 
and in the case of Christians, Act IV of 1869. 

In cases not coming within the final proviso of the exception, all 
that is necessary TO mske^llt a primd facie case is to prove the two 
marriages, and that the first wife or husband was living when the 
second marriage took place. Of course, it would be open to the 
defendant to show that through a mistake he supposed the first wife 
was dead. (See s. 79.) But in the case of a continual absence of 
seven years it has-been held in England that the prosecution must 
make out affir mative ly that the defendant kn ew of his wife’s exist- 
ence at some time during the seven years. (EJegTvT 0 urgerwen, 1 L.R. 
C.C. 1.) The same rule appears properly applicable to s. 494. 

Where a period of less than seven years has elapsed between the 
date at which the first wife was last heard of and the second marriage, 
there is no pr esumptio n either that she was alive or that she wa s dead 
at the date of the second marriage. Her ! continued ^xistencA at that 
date is a fact which must be made out by The prosecution like any 
other essential fact. Accordingly, where the parties separated in 
1843 and the wife married again in 1847, and the Judge directed the 
jury that as there were no circumstances leading to any reasonable 
inference that the first husband had died, he must, therefore, be 
presumed to have been living at the date oE the second marriage ; 
this direction was held to be erroueoi»».and» t tw e o uviction was set 
aside. (Reg. v. Lumley, 1 L.It.O.C. 196; see Phene s Trusts, 5 L.R. 
Ch. 139.) 

495- Whoever commits the offence defined in the 
last preceding section, having con- 
wiih^oouceaiment cealed from the person with whom the 
ma u e fmmThe subsequent marriage is contracted the 
per^u withwhom fact of the former marriage ,1 shall be 
ageu q con n tk“JS!’ punished with impnsonment of either 
description for a term which may 
extend to ten years, and shall also be liable to fine. 

496. Whoever, dishones tly or with a fraud ulent 

Marri.g. cere- intention, goes through the ceremony 
m °®y gon© through of being married, knowing that he is 
in t © n t ^without n ot th ereby lawfully married, shall be 
l&wfui marriage. punished imprisonment of either 

description for a term which may extend to seven 
years, and shall also be liable to fine. 
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Adultery. 

another 


Whoever has sexual intercourse with a 
^ person w ho is and whom he knows or 
has reason to believe'to be the wife of 
an^ VitTiout the con sent or connivance o f 


anotner man^ witnout, tne co nsent or co nnivance o t 
that San7j Bucn sexuaT intercou rse not amounting to 
thS^ofience of rape, is guilty of the offence of adul- 
tery, and shall be punished with imprisonment of 
either description for a term which may extend to 
five years, or with fine, or with both. Jn such case 
the wife shall not be punishable as an abettor. 


The High Court of Bengal has ruled that strict proof of the mar- 
riage must be given m cases under s. 497 beyond the evid ence of the 
husband and wife, eveti where the fact of the marriage is ffit d enied. ' 
(1 R.C.O.C.R. 8 Circ. 3.) But I doubt the existence of any rule of 
law to this effect, unless^ there is reas on to suspect th at there never 
was a rda r rjj p,gfl. Accocduigly, in a more reoent case, the BSTlg&l High 
Court held that the circumstance that a man and woman were living 
together as man and wile was sufficient to raisd the presumption that 
they were such, and threw upon the accused the burthen*ot’ showing 
that they were not in fact married. (8 B.L.R. Appx. 63.) 

The belief of the defendant as to the woman being the wife of 
another is a qujjgjjflnoffapt. Where a husband brought a suit 
against his wife for restitution of conjugal rights and a decree was 
given in his favour, leaving her the option either to return to her 
husband or to pay him a sum of money, and she took the latter 
course after which the alleged adultery took place, it was held that 
the defendant might have believed the woman waB free to marry, 
and, if so, had committed no offence. (5 Bomb. H.C.C.C. 17.) 


In a recent case in Calcutta (Reg. v. Ward, 1862) a question was 
raised in the course of the trial as to the evidence necessary to 
establish sexual intercourse. It was contended that the same proof 
waB required as in the case of rape, viz., of act ual penet ration. (Ante 
p. 298.) The point was reserved, but it became Wi necessary to decide 
it. It is plain that the words in the explanation to s. 375 are limited 
to cases of rape, and also that the object of them was the same os in 
Statute 9, Geo. IV, c. 74, s. 66, viz , to do away with .pr oof of emiss ion 
which used formerly to be required ; the object of the provision is to 
limit, not to extend, the evidence for the prosecution. I conoeive 
the rule will be exactly the same as it is in the Divorce Court, where 
intercourse is inferred from acts of g uilty familia rity or even from 
opportunities sought for and created ¥y the parties under circum- 
stances which leave no reasonable doubt of criminal intention. Of 
course, stronger evidence will be required under this Code than in 
the English Divorce Court, for the wife can be called as a witness 
against the adulterer underu^AgjH whereas Bhe cannot in a suit for 
dissolution of marriage. Burner admissions or confessions out of 
Court will not be evidence against him. (Robinson v. Robinson, 
29 L.J. Mat. 178.) 
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Another question arises as to the nature of the evidence which 
will amount to yonsent'Or part. In the 

case of Allen v. Allen (ao jj.j. iYLat72) thfiJasmpon this point was 
laid down as follows : 

“ To find a verdict of connivance you must be satisfied from tho facts establish- 
ed in evidence that the husband so connived afc the wife’s adultery as to give a 
willing consent to it. "Was he or was he not an accessary before the fact? 
Mere negligence, mere inattention, mere d ulness ot apprehension , mere 
indifference will not suffioe ; there must be an|jHTfihtioiV hd hy «i nart'y.hn.t ahe 
should commit adultery. If such a state of things existed as would, in the 
apprehension of reasonable men, result in tbe wife’s adultery —whether that 
state of things was produced by tho connivance of the husband, or independent 
of it— and if the husband, injjgjidins that the result of adultery should take 
place, did not i nterfere when nexmEnt have done so to protect his own honour, 
he was guilty oi connivance." 

This ruling was almost literally followed by Sir Adam Bittleston 
in his charge to tho jury, m Reg. v. Mohideen Lubhay, 3rd Madras 
Sessions, July 4, 1862. He ended by saying, “there must be a 
corrupt intention by acquiescence to assist in the commission ot a 
crime.” 

But where the husband, after some angry discussion with his wife 
respecting the impropriety of her conduct, told her that she could 
not lead this life any longer, and that she must either give up her 
paramour or give him up, and that she could not live with him any 
longer if she continued her intimacy with the former, after which 
Bhe deliberately left her husband, with full knowledge on his part 
that she was going to join tho adulterer, and without his making any 
effort to prevent it, this was held not to amount to connivauce. Sir 
C. Cresswell said, 

“ I cannot construe that into a nnulling consen^ tliat the adultery should be 
committed. It is au unwilling consent given because she would not comply with 
the condition that he insisted npou of giving up the impioper intimacy. By 
connivance I understand the willing consent of ilic husband, that the husband 
gives a willing consent to tho act, although he nmy not be au accessary befoie 
the fact ; {fiatT 'although He d6<i!j not take an active part towaids procuring it 
done, ho gives a willing consent am i desires it to be done. What this man 
desired was, not tfiatrtlU UClSllMUld not be d one, but that she should not 
torment him by keeping up an intimacy of this chaiacter, and at tho same time 
living with him as ms wife, and that aho should give up the one or other.” 
(Marris v. Marris, 31 L J. Mat. 69 ; Glennie v. Ghnuie, 32 Ibid. 17.) 

The Penal Code merely uses the word consent, not willing consent, 
but I conceive that the above construction must be put upon the 
term. An uuwilliug consent is not a consent at all. It is simply a 
submission to what is unavoidable. 

On the other hand, evidence of me rely pas sive acqu iescence in a 
state of adultery af ter full kno wledge ^oi it, and without taking any 
steps to procure redress, has been held to be evidence ot consent 
amounting to connivance, so as to disentitle the acquiescing party to 
a divorce. (Boulting v. Boulting, 33TKJ. Mat. 33.) Because a 
divorce is only granted when the applicant is heeling and s uffering 
Ul Il jfiLJLJienso of wrong J when the complaint is preferred. Blit it 
may bequesRoneST whether under the Penal Code an ea 'post facto 
acquiescence can be used except as evidence of an acquiescence 

50 
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previous to the act. If there was no consent or connivance up to the 
time the act whS committed, then the offence is complete, and it is 


difficult to see how iU ogn be obliterated by any subsequent consent . 

^"^his section is intended to protect the husband’s rights, and, there- 
fore, any consent or connivance which shows an abandonment by the 
liuBband of his claim to continence on the part of his wife will bar an 
indictment, even though the consent or connivance be to a differen t 
adulter y from that which is specifically charged. Therefore^ it is held 
that a co nsent to his wife’s adul tery with one man is a bar to proceed- 
ings in the Divorce Gourt against another man, or against the same 
man for a subsequent act of adultery. (Gipps v. Gipps, 32 L.J. Mat. 
78 ; 33 Ibid. 161.) This rests on the pl'UynThption tfeat an assent once 
given continues. But a case might occur where a sinful wife became 
reconciled to her husband and resumed a life of chastity, while he 
resumed his efforts to protect her virtue, and thert, I conceive, the 
right to prosecute would revive. 


Gan a second prosecution be maintained against the same man for 
adultery with the same woman, she not having in the meantime 
returned to her husband’s protection ? The case actually arose in the 
4th Sessions of 1804, Bombay, and Hore, J. directed the jury that 
the prosecution was maintainable, and that the former conviction was 
rather an aggravation of the offence. There, the woman had left her 
home before the first conviction, and lived in the prisoner’s house 
the whole time he was undergoing his sentence, and the adultery com- 
plained of in the second prosecution was committed in that house 
as soon as the prisoner was released. With great respect for the 
learned Judge I conceive that no prosecution was maintainable. 
As Lord Chelmsford said in the case of Gipps v. Gipps, (33 LJ. 
Mat. 169), 

“ It must be borne in mind that the off e n ce of adultery is complete in a single 
instance of guilty connectiou with a married woman. It is the first act which 
constitutes the crime, and though the adulterous intercourse between the parties 
should continue for years there is not a fresh adultery upon every repetition of 
the guilty acts, although all and each of them may furnish evidence of the 
adultery itself. The inference which I draw from this view of the subject is, 
that if a husband, having the right to divorce his ,wif« far adultery, abandons 
that right in consideration of a sum of money received from the adulterer, he 
can uever afterwards be a petitioner for a divorce on the gronnd of his wife’s 
criminal intercourse with the same person.” 


It seems to be an equally legitimate inference that a husband who, 
having a right to institute a prosecution for adultery, does so and 
enforces the full penalty of the law against the offender, cannot 
pnnish him a second time for a renewal of intercourse which inflicts 
no fresh injury upon himself. Of course, it would be different if 
he had condoned the offence, and taken the wife back again, into his 
society. 

No charge of an offence nnder s. 497 shall be instituted except by 
the husband of k the woman. (Or. P.C., s. 478 ; Act XVIII of 1 S62, 
s. 44.) And on failure of proof that such is the case the indictment 
shall be quashed, and the person accused shall be diqejigrged. (Ibid* 
s. 46.) But the death of the husband does not terminate a prosecu' 
tion which has been once instituted by him. (4 Mad, H.O# Jtul. o5.) 
As to withdrawal of the charge by the husband, Bee ante p. 189. 
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498 - Whoever Ctakes or entices awaffi anv woman 
v[ho is and whom he knows yor has 

taking * away or r ^ LSOn MWe lo pe the Wife Ot' any 

detaining with a other manlfrom tnat man, or irom any 
ml^Ted woman. a havmgtiie ca re other onJa ehalf 

oF t hat ina nJ with intent that she may 
have illicit intercourse with any person, gr conceals . 
or detains with that intent any such woman, shall 
Be punished ^svith imprisonment of either description 
for a term which may extend to two years, or with 
fine, or with both. 

The offence of t aking away under this section is completed, though 
the woman goes voluntarily away with the man, and even though ht 
goes with her by her solicitation. 

“ If, whilst the wife is living with her husband, a man knowingly goes awaj 
with her, in such a way as to depnvo the husband of his control ovei her, fo] 
the purpose of illicit intercourse, that is a taking from tho husband within tin 
meaning of the section. The wife's complicity in the transaction is no more 
material on a charge under this section than it is on a charge of adultery.’ 
(Reg. v. Komaraaawmy, 2 Mad. H.C 331.) 

“ The word * e nticin g’ implies some blandish menr«t^JpQ^iiia 
Where the mail and woman are perfectly agreed, the 
party who merely accompanies the woman from her husband s noEf&e 
amounts only to an a betment.” (Rulings of Mad. H.C. for 1864 on 
s. 498. See aIso~an7c p. 293.) 

In a more recent case, where the Madras High Court reversed the 
conviction, they said, (4 Mad. H.C. 20), 

“The words of the section ‘conceals or detains’ may and were, we think 
intended to be applied to the gnti pmg an d in ducing a wife to withhold or con 
ceal herself from her husband, and assisting heir to do so, as well aB to physica 
restraint or prevention of hor will or action. Depriving the husband of hii 
proper control over his wife for the purpose of illicit intercourse is the gist o: 
the offence, just as it is of the offence of taking away a wife under the sam< 
section (vide 2 Mad. H.C. 331), and a detention occasioning such depnvatior 
may be brought about simply by the influence of alluiements and blandishments, 

“ Here, there iB no reasonable evidence to show that the woman had not perfeoi 
freedom to leave the house, or that any allur em ent^ or persuasion was requirec 
or used to induce her to remain.” ^ 

Th ^ taking away must be of a wife who is at the time living under 
the protecti on of her husb and, or of some nrm acting on his behalf, 
though it is not necessary that she should be actually residing in the 
same house with such person. Therefore, a convic tio n was main- 
tained when the prisoner had eloped with a wife from a house in 
Caloutta, hired for her by her husband, who was absent in Assam. 
The Court g&id, 

“ Wo cannot say as the Sessions Judge says, * that a wife is always the pro- 
perty of her husband, whether he is absent or present but wo think it quite 
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clear that a wife living in her husband's house, or in a house hired by him for 
her occupation and at his expense, is during his temporary absence living under 
his protection,, bo as to bring the case within the moaning of s. 498, provided, of 
course, that the defendant knew, or had reason to know, that she was the wife 
of the naan from whose protection he took her, or on whose behalf the person 
from whom he took hor had charge of her, and also provided that he took her 
with the intent specified trTthe Act. -Tenfold otherwise would be to declare the 
worst cases of seduction not punishable under the Penal Code.” (1 R.O.C. 
C.R. 45.) 

The circumstance that the wife was being lodged or maintained at 
her husband ’b expense appears to me quite immaterial, if she was 
living at the time under her husband’s control and protection, 
whether he were present or absent, and the defendant toot her away 
from that control and protection. Suppose all the*nouey belonged 
to the wife, this could make no difference m the crime oi Beduction. 

Charges under this section are only to be instituted by the bus- 
.band of the woman, or by the person having care of her on behalf of 
her husband. (Cr. P.C., 8. 479 ; Act XVlll of 1862, 8. 45. And see 
b. 46, ante p. 394.) As to the husband's power to withdraw the 
charge, see ante p. 189. 


CHAPTER XXI. 

OF DEFAMATION. 

499 . Whoever, byj words either sp o ken or intend - 
ed to be read] or by sitrns or by visible 

Defamation. ■*- — 7~T - J i"® iT i 

representations, makes_ or pub lishes 
any imputation concerning any person, intending to 
harm, or knowing or having r e a s o 9 .to^bel ievoih at 
such imputation will [harmlthe r epu tation of such 
person, is said, excepl m the cases hereinafter except- 
ed, to defame that person. 

Giving a letter to be copied is a publication. (2 Hyde, 274.) 

Explanation 1. — It may amount to defamation to 
impute anything to a deceased person, if the impu- 
tation would harm the reputation of that person if 
living, a nd is intend ed to be hurtful to the feelings 
of his family or other near relatives. 

In prder to bring within the term of this section defamatory 
matter relating to a deceased person, it will be necessary to show, 
not only that the deceased might have complained of ib» bttt also th 
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it was written or Broken with the intention of insulting his surviving 
relations. I conceive that these words “intended to be hurtful} &c.,” 
must be taken as meaning an express and primary intention, as 
distinguished from a legal and implied intention. It would be 
indictable to rake up the vices of a dead man for the sake of delibe- 
rately wounding his family, but no statements, however injurious, 
would be criminal, if made in the course of a bond fide history or 
biography, whose subject was dead. As Lord Kenyon, C.J. said, in 
the case of R. v. Topham, (4 T.R. 122), 

“ Now to say, in general, that the conduct of a dead person can at no time be 
canvassed ; to hold that, even after ages are passed, the conduct of bad men 
cannot be contrasted with the good, would be to exclude the most useful part 
of history, and, tierefoxe, it must bo aUowed that such publications may be 
made fairly and honestly. But, let this be done whenever it may, whether soon 
or late after the death of the party, if it be done with a m^evolent purpose , 
to vilify the nriPTnory nf iW .paanrl and with a view to injure his posterity, 
then it is done with a desigiTto break the peace and then it is illegal.’* 

It is to be observed that throughout this Chapter the offence of 
defamation depends upon the injury to the individual affected by the 
calumny, and not, as in the English law, upon any supposed tendency 
of the act to bring about a breach of the peace. (Report, 1837, p. 94.) 

Explanation 2. — It may amount to defamation to 
make an imputation teoncerning _a compa ny t or &n 
association, or collections of persons as such^ 

The point referred to in this explanation was much discussed in 
the Nil Durpan case in Calcutta, where one of the questions that 
was argued was, whether a.hbel upon, the Indigo Planters was an in- 
dictable offence on account of the iudefiuiteness of the class libelled. 
According to English law, libels upon a body d£ men were indictable 
where they applied to the entireJiQdy, so that any individual of that 
body had a right to consider himself assailed, or where the tendency 
of the libel was to create a breach of the peace by exciting public 
indignation against a particular class. In the latter case, however, 
the offence consisted, not in the defamation of the individual, but in 
the seditious results which were likely to be brought about. 

For instance, where the libel in its terms only referred to “ An 
East India Director,’ 1 and was charged as being a libel on the East 
India Company, the objection was taken that this was not a libel 
against all the Director s. The Court held that under the circum- 
stances of the cas6 it must be taken to be a reflection upon the whole 
hpdy, and that this was a questiou of fact to be determined in tho 
tnalT As one of the Judges said, 

“ As it points out none in particular it must reflect upon all, and create a 
distrust of them in the public ; and, therefore, I think the rule ought to be 
made absolute, and it will be for the jury's consideration tvhelher it reflects upon 
all the Company .” (R. v. Jcnour, 7 Mod. 400.) 

The same principle was applied in the case of R. v. Williams, where 
the libel affected the entire body of Clergy in Durham. fB B. & A. 
595.) But Where the libel clearly only related to some of a class and 
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there was nothing to show who the persons referred to were, it was 
held that even after verdict the conviction was bad. The Court said, 
“ the writing must descend to particulars and individuals to make 
it a libel” (it. v. Orme, 3 Salk. 224 ; 1 Ld. Raym. 486), that is, as I 
understand the words, the writing must be capable of being applied 
tp spgoifi n individuals A either as being expressly referred to or as 
being members of a class, the whole of which was stigmatised. (And 
see Le Fanu v. Malcolmson, 1 H.L. 637 ; Eastwood v. Holmes, 1 F. 
& F. 347.) This would seem to have been the ground of the decision 
in the Nil Durpan case. There, the pamphlet said, “ I present the 
Indigo Planters’ mirror to the Indigo Planters' hands.. Now let 
every one of them, having observed his face, erase the freckle of the 
stain of selfishness from his forehead.” Upon those words Sir B. 
Peacock is reported to have observed, 

“ This certainly appears to me to represent to the Indigo Planters that if 
they look into this paper they would see a true representation each of himself. 
Is not thiB a reflection on a certain class ? Euoh of them was to look at it to 
find his own picture.” 

And, again, the Chief Justice said, 

“It is unnecessary to decide in this case which of the Indigo Planters was 
alluded to in this publication, because every one of them is asked to look into the 
mirror. Any one of them could say — * I am one of the men alluded to, and 
I have thereby suffered damages which I wish to recover.’ Then comes the 
question as to the class itself. Is thiB Court to be inundated with Bui^s from each 
individual member of that cI&rs ? Has not the class itself a right to be 
protected in & criminal prosecution, to obviate the necessity of each party 
suing separately ? I therefore think the class has been Bufficieutly described.” 
(Sup. Court, Calcutta, July 24, 1861.) 

Where the particular individuals aimed at in the defamatory 
writing were not expressed and could not be ascertained, the pub- 
lication of the writing was still indictable if it had a tendency to 
create sedition or disturbance. In one case the writing stated that 
a murder had been committed by several Jews who had recently 
arrived from Portugal, and who lived near Broad Street, in London. 
It was shown that in consequence of this libel several Jews who 
answered the description had been assaulted. Here, nlso, the 
objection was taken that no particular Jews were BDecifled, and 
that the charge could not be taken as pointing to any definite class. 
The Court said, 

“ Admitting an information for libel may be improper, yet tho publication of 
this paper is deservedly punishable m an information for misdemeanour, and 
that of the highest kind ; such sort of advertisements necessarily tending to 
raise tumults and disorders amoDg the people and inflame them with a universal 
spirit of barbarity against a whole body of men, as if guilty of crimes scarce 
practicable and totally incredible.” (2 Swanst. 508 note.) 

The case of R. v. Burdett (4 B. & A. 314) where the indictment 
merely stated that the libel was published of and concerning certain 
troops , was also a case of a seditious libel, and the decision rested on 
the ground that the publication torvlod to excite disaffection against 
the Government. 

Seditious words or writings are now expressly provided for by 
6. 124 A, ante p. 112, 
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It seems to me that the effect of Explanation 2 is to leave the lent 
just as it has hitherto been laid down by the English authorities. It 
is equally defamation to assail any person, or any company, associa- 
tion, or collection of persons. But in either case, the persons affected 
must be ascertained or ascertainable. It would be defamation to 
libel all the missionaries, all the doctors, or all the Brahmins o f 
India. But I conceive that a satire would not be indiotable which 
merely held up to reprobation the supposed misconduct of certain 
unidentified individuals of those classes, provided the individuals 
were not represented as being either co-ex tensive with the entire 
class or fair specimens of the entire class. If the imaginary per- 
sonage is merely put forward as a type of so m^ undefined portion of 
the class no individual has been libelled, nor has any class 1 
libelled. It would be defamatory to say that all doctors were quacks, 
that all missionaries were immoral, or that all Brahmins were dis- 
honest, but a fiction would not be libellous because it introduced an 
ignorant physician, an adulterous chaplain, or a soheming sheristadar. 

j Explanation 3. — An imputation in the form of an 
al ternati ve, or express ed iron ically, may amount to 
defamation. 

Explanation 4. — No imputation _js said to harm a 
persons reputation unless that imputation directly 
or indirectly, in the estimation of others, lowers the 
mo ral or intellectu al character of that person, or 
lowers the character of that person in respect of his 
^|g^e or of his calling , or lowers the c redit of that 
person, or causes it to be believed that the body of 
that person is in a loathsome state, or in a state 
generally considered as disgraceful. 

Illustrations. 

(а) A says, “Z is an honest man; ho never stole B’s watch 
intending to cause it to be believed that Z did steal B’s watch. This 
iB defamation, unless it fall within one of the exceptions. 

(б) A is asked who stole B’s watch. A points to Z, intending to 
cause it to be believed that Z stole B’s watch. This is defamation, 
unless it fall within one of the exoeptious. 

(c) A draws a picture of Z running away with B’s watch, intend- 
ing it to be believed that Z stole B’b watch. This is defamation, unless 
it fall within one of the exceptions. 

This section is a tremendous advance upon the English Criminal 
Law. Under the latter system, mere words not reduced to writing, 
will not support an indictment, unless they tend to produce some 
pu blic inju ry, as by being sedi ^ous or grossly imm oral ; or by being 
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uttered to a Magis trate in the execution of his duty, whioh brings the 
administration of justice into contempt; or by being sp oken as a 
challenge fcn fight a duel, which leads to a breach of ‘{he peace. 
(Arch. 746.) The law in. respect to written defamation was stricter, 
though hardly even so strict as the present section, and yet the 
practical enforcing of it has been found to be wholly impossible. Even 
at civil law, oral defamation was not actionable, unless it charged the 
plaintiff with an offence punishable at law, or imputed to him some 
contagious disorder which would exclude him from Society, or 
ascribed to him misconduct or incapacity in his trade or profession, 
or unless some specia l damage could bo shown to have arisen from it. 
(Broom Coin. 76-lj TTpder the present Code, however, any random 
d inner-table sarcasm may be treasured up and made^he subject of an 
indictment. It is obvious, too, what fktal facility f or malicious charges 
such a law*as this will produce. It will only be necessary to get one 
or two witnesses to swear to thrfuse of a disparaging remark. Con- 
tradiction will be impossib le, co rfo^vrati ion w ill be unnecessary, and as 
the charge implies nothing feorallv degrading^ the shield of character, 
which in so many cases is the best protection against false accusations, 
will be worthless. It is not too much to say that if the law of defa- 
mation as laid down in this Code were to be carried out, the whole 
population of India would appear monthly at the dock. 

The language of s. 499, which speaks of word a spoken or i ntended t 
to be read, and of making or publishing an imputation, woultT seem 
at first to imply that an imputation not actually divulged might be 
indictable, so that the mere finding of a letter in a man’s desk might 
make him criminally liable. This, however, is not in my opinion the 
meaning of the clause. The definition contemplates two classes of 
people — those who prpduce slander and those who promulgate the 
sla nder of oth ers. But in neither^case is there any slander at all till 
the~ defamatory words have been communicated to so pno one els e, or. 
at all event‘d, placed in course of communication so as to be beyond 
the control of the party using them. Hence, the mere writiug of a 
libel is no offence, for it may never be known to any one but the 
writer, and till it is known it is no more an imputation against any 
person than it was while the thoughts remained in his own breast. 
But the mere delivering over, or parting with the libel, with the intent 
to scandalize another, is such an uttering or publishing of the defa- 
matory matter as makes the offence complete. Accordingly, the fact 
of posting a letter amounts to a publishing, and it makes no difference 
whether the letter was open or sealed. (Reg. v. Bavdett, 4 B. & A. 
143, 144.) Giving a letter to be copied is a publication. (2 Hyde, 274.) 
Sending a libel to a man’s wife is a sufficient publication. (Wenman 
v. Ashe, 22 L.J.O.P. 190; 13 O.B. 836.) But it is not so where the 
libel is only sent to the party himself. (Phillips v. Jansen, 2 Esp. 624 ; 
10 W.R. 184; 6 N.W.P. 38). 

Where the article complained of has appeared in a newspaper the 
readiest mode of proving publication is by the production from the 
office of the Magistrate or of the Court within whose jurisdiction the 
paper is published of the original declaration, or a certified copy of 
the declaration, which the printer and publisher are bound to make 
under Act XXV of 1867, s. 5, the production of which is sufficient 
evidence, unless the contrary is proved, that the person whose name 
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is subscribed to the declaration was the printer or publisher of every ' 
part of the periodical whose ^title corresponds with that of the 
periodical named in the declaration, (e. 7.) The statement in the 
footnote of a newspaper that it is printed or published by such a 
person is not even yrimd fac ie evidence against him that it was so 
published. (Reg. v. sStanger, 6 L.R.Q.B. 352.) 

The act must be done with the i ntention to.harm, or the knowledge 
that harm would follow. No evidence will be required upon this 
point, where the words are themselves defamatory. As Holroyd, J., 
remarked in the case of Reg. e. Harvey, (2 B. & C. 267), 

“ If the matter published was in itself mischievous to the publio, the very act 
of publishing iaprimd facie evidence to show that it waB done malo animo , for 
when a publication having such an injurious .tendency is proved, it is intended 
to have been done with a malicious intention, because the principle of law is, 
that a party must always be taken to intend those things and those effects which 
naturally glow out of the act done. If, therefore, the effects naturally flowing 
from the act of publishing the libellous matter in this case were mischievous to 
she public, it follows that the Judge waB bound to tell the jury that malice 
was, by law, to he inferred ; and that having been proved which, according to 
the principles of law, made inference of malice m cessary, the onus of rebutting 
that inference was cast upon the defendant." 

Malice, however, may be disproved by the d efen dant. He may 
show that the words do not in fairness bear the meaning put upon 
them, 1 or that they are explained and cleared from their invidious 
construction by some other part of the same writing. And for this 
purpose, and conversely, for the purpose of showing malice, the 
whole of the document, whatever it may be, must be read together. 
(Arch. 667.) 

First Exception . — It is not defamation to impute 

imputation of anything which is^pelconcerniiijr any 
any truth which person.f if it be for the public 206 a)that 
quires to be made the imputation should be made or 
or published. published. Whether or not it is for 
the public good is a question of fact. 

The truth of an accusation will not always be in itself a sufficient 
defence. Private life ought to be sacred, and where no advantage is 
to be derived from publishing abroad the vices of another, the fact 
that those vices exist will not justify the act. But there are certain 
cases in which a man’s private sins are a matter of pu blic conc ern. 
It would be lawful to publish the i nfidel opinions of a~clergvman, 
though not of a physician ; the a dulterous practices of a 
though not of a barrister. These are matters in which the private 
vice becomes xfiaterial, as afEecting the discharge of a public duty. 
(See Kelly v. Tinling, 1 L.R.Q.B. 699.) This section, however, is 
wholly unnecessary, since it is included in the Ni nth Excep tion. 
Every case protected under the First will also be protected under the 
Ninth Exception, but not vice versd , since under the former clause the 
truth of the imputation mast be established, which is not necessary 
ttnder the latter. 


51 
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Second Exception . — It is not defamation to express 
d ii good faittft any opinion whatever 
of public respecting the conduct of a public ser- 

vant in the discharge of his public 
functions, or respecting his character, so far as his 
character appears in that conduct, and no further. 

Here, again, the law as laid down by the Code differs from the 
English criminal law, though, on this occasion, on the side o£ lenity. 
By English law, you might criticise the acts of a public servant, but 
you might not disparage his character ; you might say that particular 
conduct was unwise, impolitic, or illegal, but you might not say that 
the official behaved corruptly, maliciously, or treasonably. (See Rex. 
v . Lambert, cited 1 Russ. 337.) 

Under the present Code, however, any fair criticism which rested 
upon inferences drawn from public acts would be privileged, pro- 
vided there was no mis-statement of the facts from which the 
inferences were drawn. (Popham i>. Pickburn, 31 L.J. Ex. 133, 136 ; 
7H.&N. 891.) 

The words “ in good faith” are defined by s. 52, {ante p. 26) os 
involving duo care and attention. 

As to the burthen of proof, in cases where an imputation is justified 
on the ground that it was made in good faith, the following remarks 
of the original Commissioners may be cited with advantage. 

,l Whether an imputation be or be not made in good faith is a question for 
the Courts of law. The burthen of the poof will lie sometimes on the person 
who has made the imputation, and sometimes on the person on whom the 
imputation haB been thrown. No general rule can be laid down. Yet scarcely 
any case could arise respecting which a sensible and impartial Judge would feel 
any doubt. If, for example, a public functionary were to prosecute for 
defamation a writer who has described him in general terms as incapable, the 
Court would probably require the prosocutor to give some proof of bad faith. 
If the pi osecutor had no such proof to offer, the defendant would be acquitted. 
If the prosecutor were to prove that the defendant had applied to him for 
money, had promised to write to hiB praise if the money were advanced, and 
had threatened to abuse him if the money wero withheld, the Court would pro- 
bably be of opinion that the defendant had not written in good faith and would 
convict him. 

“ On the other hand, if the imputation were an imputation of some parti- 
cular fact, or an imputation which, though general m form, yet implied the truth 
of some particular faet which, if true, might be proved, the Court would, pro- 
bably, hold that the burden of proving good faith lay on the defendant. Thus, if 
a person were to publish that a Collector was in the habit of receiving bribes 
from the Zemindars of his district, and were unable to specify a single case, or 
♦o give any authority for his assertion, the Courts would probably be of opinion 
that the imputation had not been made in good faith.” (Report, 1837, p. lw.J 

By Act XVIII of 1862, s. 27, it is provided, that “ in proving the existence of 
circumstances as a defence under the 2nd, 3rd, Sth-lOth exceptions to this sec- 
tion, good faith may be presumed unless the contraiy appear. 
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Third Exception . — It is not defamation to express' 
Tin good faith! any opinion whatever 
person touching respecting the conduct of any person 

tfon. publi0 qUes touching any public question and 

respecting his character, so far as his 
character appears in that conduct, and no further. 

Illustration. 

It is not defamation in A to express in good faith any opinion 
whatever respecting Z’s conduct m petitioning Government on a 
public question, in signing a requisition for a meeting on a public 
question, in presiding or attending at such a meeting, in forming or 
joining any society which invites the public support, in voting or 
canvassing for a particular candidate for any situation in the 
efficient discharge of the duties of which the public is interested. 

See Henwood v. Harrison, 7 L.R.C.P. 606. 

Fourth Exception . — It is not defamation to publish 

publication of a substa ntially true rep ort of the pro- 
3;^, of Court, ceedings of a Court of Justice, or of 
of Justice. the result of any such proceedings. 

It is not necessary that everything should be given verbatim, that 
every word of the evidence, of the speeches, and of the Judge’s charge 
should be inserted, if the report is substantially fair and correct. 
(Hoare v. Silverlock, 9 C.B. 20 ; Andrews v. Chapman, 3 C. & K. 386.) 
But it is plain that a mere one-sided version, as, for instauce, giving 
the speech for the prosecution and not that for the defence, the 
examination, but not cross-examination, would not come under this 
rule. And, accordingly, where the report contained merely a short 
summary of facts, and then gave the speech of the defendant’s 
counsel, containing some obnoxious remarks, a plea that the libel 
was * in substance a true and accurate report of the trial’ was held 
insufficient, as it appeared upon the face of the declaration that the 
libel did not contain a true and accurate report of the trial, since it 
neither detailed the speech of the counsel for the plaintiff, nor the 
evidence, nor even the whole of the speech of the counsel for the 
defendant. (Per Littledale, J., Flint v . Pike, 4 B. & U. 482.) 

Proceedings introductory to and in aid of the final investigation 
by a Court of Justioe are privileged. For instance, the examination 
of a witness on commission, or de bene esse ; so, in England, the 
proceedings held in jail, before a registrar in bankruptcy, upon 
the examination of a debtor in custody. (Ryalls v. Leader, 1 L.R. 
Ex. 296.) 

This privilege has been held not to extend to reports of the pro- 
ceedings at public meetings. This was so decided in a recent case 
(Davidson v. Duncan, 26 L.J.Q.B. 104 ; 7 E. & B. 229), where Lord 
Campbell, G.J. remarked, 
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“At Buoh meetings there may be a great number of things spoken which are 
perfectly relevant, but are highly injurious to the oharacter of others, and if a 
fair report of such statements is juBtiliable, in what condition would the injured 
party be, as he would have no opportunity of vindicating his oharaoter? We 
have no right to extend this privilege beyond what is already established. All 
we have to do is to see whether, as the law now stands, a party who is calum- 
niated in this manner is without remedy ; and I think be is not.*' 

Similar decisions were given, where the libels complained of were 
contained in reports of the proceedings of a Parish Vestry, (Pop ham v. 
Pick burn, 31 L.J< Ex. 133 ; 7 H. & N. 891,) and of a meeting of poor 
Law Guardian^. (Purcell v. Sowler, 2 C.P.D. 215). 

It has however been suggested that the principle om which Davidson 
*. Duncan was decided may require qualification, and it has been 
expressly ruled that the conduct of persons taking part in a public 
meeting, on an occasion of general interest, may bo made the subject 
of fair and bond fide discussion, and that unfavourable comments upon 
such conduct will be privileged. (Davis v. Duncan, 9 L.R.C.P. 396.) 

Explanation . — A Justice of the Peace, or other 
Officer holding an enquiry in open Court preliminary 
to a trial in a Court of Justice, is a Court within the 
meaning of the above section. 

This is a relaxation of English law, which formerly did not sanction 
the reporting of preliminary or ex-parte proceedings, such as those 
before a Coroner, Magistrate, Commissioner, or the like, unless they 
terminated in an acquittal. (Lewis v. Levy, 27 L. J.Q.B. 282 ; E.B. & 
E. 537.) Practically, however, every newspaper in England is full 
of such reports, and no one ever thinks of indicting them. The rule 
itself too, has been recently doubted. (4 L.R.Q.B. 94.) 


Fifth Exception . — It is not defamation to express 
in good faith\ any opinion whatever 
respecting the merits of any case. Civil 
or Criminal, which has been decided 
by a Court of Justice, or respecting 
the conduct of any person as a party, 
witness, or agent, in any such case, or respecting the 
character of such person, as far as his character 
appears in that conduct, and no further. 


Merits of a case 
decided in a Court 
of J ustice ; or con- 
duct of witnesses 
and others con- 
cerned therein. 


lllvAtratione. 

(a) A says, “ I think Z’s evidence on that trial is so. contradictory 
that he must be stupid or dishonest/’ A is within this exception if 
he says this in good faith, inasmuch as the opinion wbioh be 
expresses respects Z’s character as it appears in Z's conduct as a 
witness, and no further. 
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(b) But if A says, “ I do not believe what Z asserted at that trial; 
because I know him to be a man without veracity,” A is not within 
this exception, inasmuch as the opinion which he expresses of Z’s 
character is an opinion not founded on Z’s conduct as a witness. 

This section appears principally to aim at the opinions expressed 
upon a case after its decision. The privilege of parties, counsel, and 
witnesses in judicial proceedings will probably come under the Ninth 
Exception. 

Sixth Exception . — It is not defamation to express 
in good faith any opinion respecting 
* th e merits of any performan ce which 
its author has submitted to the judg- 
ment of the public, or respecting the ch arac ter of the 
author so far as his character appears in such per- 
formance, and no further. 

Explanation . — A performance may be submitted 
to the judgment of the public expressly, or by acts 
on the part of the author which imply such submis- 
sion to the judgment of the public. 

Illustrations. 

(a) A person who publishes a book submits that book to the 
judgment of the public. 

(b) A person who makes a speech in public submits that speech 
to the judgment of the public. 

(c) An actor or singer who appears on a public stage submits hiB 
acting or singing to the judgment of the public. 

(d) A says of a book published by Z, “ Z’s book iR foolish, Z must 
be a weak man, Z’s book is indecent, Z must be a man of impure 
mind.” A is within this exception if he says this in good faith, 
inasmuch as the opinion which he expresses of Z respects Z’s character 
only bo far as it appears in Z’s book, and no further. 

(«) But if A says, “ I am not surprised that Z’s book is foolish 
and indecent for he is a weak man and a libertine,” A is not within 
this exception, inasmuch as the opinion which he expresses of Z’s 
character is an opinion not founded on Z’s book. 

Handbills, posted up or distributed in public, come within this 
exception. (Paris v. Levy, 30 L.J.C.P. 11 ; 9 O.B.N.S. 342.) 

The extent to which criticism in the public press may be pushed 
was much discussed lately in the case of Campbell v. Spottiswood (32 
L.J.Q.B, 185 ; 3 B. A 8. 769.) There, the plaintiff, who was the pro- 
prietor and editor of a religious paper called the British Ensign, had 
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published a series of letters in which he strongly advocated the 
conversion of the Chinese, and as a means towards that end called 
upon the publjc to purchase 100,000 copies of the British Ensign. 
He also, from time to time, referred by name to persons who sup- 
ported his paper, one of them in particular being a subscriber to the 
Btartling extent of 5,000 copies. The alleged libel was continued in 
an article in the Saturday Review, which embodied two distinct 
insinuations, first, that the subscription list was fictitious and fabri- 
cated for the purpose of decoying genuine subscribers. Seoondly, 
that the plaintiff was putting forward religious aims and motives, 
eolely for the purpose of selling his paper and filling his own pockets. 
The jury found a special verdict, that both insinuations were untrue, 
but “ that the writer of the article did believe the imputations in it 
to be well founded.” 


Upon a motion to set aside the verdict it was held, first, that a 
writer in a public periodical has no other right than that of any other 
person of freely discussing the public acts or writings of another. 
Secondly, that although criticism of this Bort is a man’s right, it is 
not his duty, in the sense in which it is a duty to speak unreservedly 
in giving a character to a servant, or in bringing the conduct of a 
subordinate to the notice of his official superioi, and, therefore, that 
such criticism is not “a privileged communication.” Therefore, 
thirdly, that where the statements fire in their nature defamatory, 
malice in law will be assumed, and that whatever the intention or 
belief of the writer may have been the only defence is to prove that 
the i mpu tations are true. Had this article been made the subject of 
an iffcuctment under the Penal Code, I imagine that the second 
imputation might have been justified under the Sixth Exception, if 
the jury were of opinion that the letters commented on were fairly 
susceptible of the inference drawn from them by the reviewer ; but 
that no Buch justification could have been advanced for the first 
imputation, since nothing in the letters themselves could properly 
support the assertion that the alleged subscribers were mythical 
persons. 


Seventh Eocception . — It is not defamation in aper- 
Censure passed s ? n having over another any authority, 
in good faith by either conferred by law, or arising out 
Tai53‘ 0, «uthority of a lawful contract made with that 
over another. other, to pass in [ good faith' any cen- 
sure on the conduct of that other in matters to which 
such lawful authority relates. 

Illustrations . 

A Judge censuring in good faith the conduot of a witness or of an 
officer of the Court, a head of a department censuring in good faith 
those who are under his orders, a parent censuring in good faith 
a child in the presence of other children, a schoolmaster whose 
authority is derived from a parent censuring in good faith a pupil in 
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tbe presence of other pupils, a master censuring a servant in good ' 
faith for remissness in service, a banker censuring in good faith the 
cashier of his bank for the conduct of such cashier aseucb cashier — 
are within this exception. 

In the case of Dawkins v. Lord Paulet (5 L.R Q.B. 94) it was held 
by three Judges, in opposition to the opinion of Cockburn, O.J., that 
no action would lie by an inferior officer against his superior for 
reports upon his conduct written by such superior in the ordinary 
course of his military duty, even though they were written malici- 
ously and without reasonable or probable cause. The words “ in 
good faith" contained in this section show that the view taken by the 
Chief Justice is the one which is to be applied to its construction. 

Eighth Exception . — It is not defamation to prefer 
in good faith an accggation against 
Accusation pre- any person to any ofthose who have 
faith to a duly lawful authority over that person, 
authored per- reS p e ct to the subject-matter of 

accusation. 


Illustration. 

If A in good faith accuses Z before a Magistrate ; if A in good 
faith complains of the conduct of Z, a servant, to Z’s master; if A in 
good faith complains of the conduct of Z, a child, to Z’s father, A is 
within this exception. 


Communications of this sort have been held to be privileged, even 
though the person addressed was not the official superior of the party 
complained of and had not the power to remove him, provided he 
was a person whose official position made it his duty to enquire into 
the alleged misconduct. (Harrison v. Bush, 25 L.J.Q.B. 29, over- 
ruling in this respect Blagg v. Sturt, 10 Q.B. 899.) 

Where, also, a privileged communication has been made, in conse- 
quence of which an enquiry takes place, everything that is said or 
written bond fide and relevant to the enquiry and in furtherance 
of it is equally privileged. (BeatBon v. Skene, 29 L.J. Ex. 430; 
5 H. & H. 838.) 


Ninth Exception. — -It is not defamation to make 
an impu tation on the character of 
imputation another, provided tha,t the imputa- 
mad© in good tion be made un good iaith) for the 


faith by a person 
for the protection 
of his interest. 


p rotection of fTT8 "Tft t m^pithejp efr- 
|son7making it, or of any other person, 
>r for the public good. 
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Illustrations. 

(a) A, a shopkeeper, says to B, who manages his business, “ Sell 
nothing to Z unless he pays you ready money for I have no opinion 
of his honesty/’ A is within the exception if he has made this 
imputation on Z in good faith for the protection of his own interest. 

(b) A, a Magistrate, in making a report to his superior officer, 
oasts an imputation on the character of Z. Here, if the imputation is 
made in good faith and for the public good, A is within the exception. 

Under this head will come the privilege of Counsel, to whom the 
greatest latitude is allowed in the conduot of a cause. As Holroyd, 
J., observed in an action against Sir James Scarlett^ 

“No action is maintainable against the party, nor, consequently, against the 
counsel, who is in a similar situation, for words spoken in a course of justice. 
If they be fair commonts upon the evidence and be relevant to the matter in 
issue, then unless exp ress malice 4>e .shown the occasion justifies them. If, 
however, it be proved that they were not spoken bond fide, or express malice be 
shown, then they may be actionable. At leaBt, our judgment in the present 
c&Be does not decide that they would not be so (Hodgson v. Scarlett, 1 B. & 
A. 246.) 

An attorney acting as a counsel is similarly privileged (Mackay v. 
Ford, 29 L. J. Ex. 404 ; 5 H. & N. 792), and a Vakeel in the MofusBil 
would come under the same rule. (See Act I of 3872, s. 150.) 

Nor can any words, however defamatory and libellous in^hemselvepj 
be made the ground of an indictment by English law when used in 
an affidavit made in any judicial proceeding, or in a defence made by 
a party to suit. (Henderson v. Broomhead, 28 L.J/Ex. 360 ; 4 H. & 
N. 569 ; 1 B. & A. 240, 244. See Bank of British North America v. 
Strong, 1 App. Ca. 307.) 

The privilege of witnesses at a trial is even stronger, because they 
only speak in reply to questions put to them, which they cannot 
refuse to answer, and since there is an Impress remedy by indictment 
for perjury if they say anything which they know to be untrue. 
Hence, it has been held in England that even an action for damages 
will not lie against ajwitness for anything he said in his evidence, 
even though the statement be false and defamatory, and uttered 
maliciously, and without reasonable and probable cause for believing 
it to be true, and though the plaintiff has suffered damages in conse- 
quence of it. One result, as Jervis, C.J. pointed out, 

“ Would be this, that in a civil suit you would bo trying a witness for perjury 
on the evidence of one witness, which yon cannot do in a criminal proceeding 
without the evidence of two.” (Kevis v . Smith, 25 L. J.C.P. 195 ; Acc. Dawkins 
v Ld Bokeby, 8 L.&Q.B. 255 : affd. 7 L R.H.L, 744 ; Seaman v. Nctherclift, 
1 C.F.D. 540. And in the P.C. 11 B.L.lt. 321.) 

And so it was held with regard to language used by a coron er in 
addressing a jury (Thomas v. Chirton, 31 L.J.Q.B. 139; IS B. 3c S. 
475,), and by a County Court Judge while trying a case (Scott v. 
Stansfield, 3 L.R. Ex. 220.) 

But the insertion of the words “ in good faith” makes the rule 
more stringent under the Penal Code. Accordingly, it has been held 
in Bengal that a charge will lie against a person for defamatory 
expressions used by him against his prosecutor, while he was a 
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defendant in a criminal case, when those expressions were not used 
with “ due care and attention.” (5 R.J. & P. 42 ; 9 Bomb. H.U. 459.) 

It is singular that the right to publish with impunity a report of 
a parliamentary debate, wnich contains matter defamatory of an 
individual, should not have been established till quite recently. It 
has now, however, been settled that such a right does exist, on the 
same ground as that which justifies the publication of proceedings 
in a Court of Justice, viz., the advantage of publicity to the com- 
munity at large. r (Wason v. Walter, 4 L.R.Q.B. 73.) 

Where after an election the agents of one candidate transmitted 
to the agents of jyiother candidate a certificate, stating that the latter 
had been guilty of bribery, tins w(is held not to be privileged. 
Dickeson v. Hilliard, 9 L.R. Ev. 70.) It is obvious that no benefit to 
the public or the defeated candiduto could ari^e from the assertion 
that the successful candidate had boon guilty ot bribery. It "was not 
a necessary step towards taking proceedings to set aside the election, 
and the person to whom it was made bad no jurisdiction over the 
supposed guilty party. 

Tenth Exception . — It is not defamation to convey 
a caution in good faith to one person 
against another, provided that such 
caution be intended for the good of 
the person to whom it is conveyed, or 
of some person in whom that person 
is interested, or for the public good. 

There are many occasions m private life in which it is absolutely 
necessary to give one’s opinion freely of others in a manner which 
may bofvery injurious to them. As Lord Ellenborough, C.J. said in 
a case which has already been frequently referred to (Hodgson v . 
Scarlett), 

“The law privileges many communications, which otherwise might be 
considered as calumnious, and become tbe subject of an action. In the cose 
of master and servant, tbe convenience of man kind requires that what is said 
1,1 fair communication between man and man, u>*on the subject of character, 
should be privileged if madedAo/iir? fide and without malice $ If, however, the 
party giving tho chaiacter knows what ho says to be untrue, that may deprive 
him of tho protection which the law throws around such communications.” 
(1 B. & A. 240 ) 

And, so, the rule has been very Recently laid down, “ that if the 
circumstances bring the Judge to tho opinion that the communication 
was made in tbe discharge of a moral or social duty, or on the ground 
of an interest in the party making it with a corresponding interest in 
the party receiving it, and that the words wnich passed were 
delivered in the honest belief that tho party was performing his duty 
in making the communication, the Judge is to ^ay that the action 
fails.’* (Per Eric, C.J., Whitely v . Adams, 33 L.J.C.P. 89, 491 ; 15 
C.B.N.S. 392; Cowles v. Potts, 34 L.J.Q.B. 247; Lawless v. Anglo- 

52 


Caution intended 
for the good of tho 
person to whom it 
is conveyed or for 
tho public good. 
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Egyptian Co., 4 L.R.Q.B. 262; Wren v. Shield, Ibid. 730.1 See 
also a very full disenssian of the law in Hen wood v. Harrison, 7 L R. 
C-P. 606 ; Hart v. Gurapach, 6 Tj.R.H.L. 439; Laughton v. Bp. of 
Sodor and Man, Ibid. 495. 

And, so, 

“ Words spoken bond fide , by way of moral advice, are privileged ; as, if a 
man write to a father advising him to have better regard to his children, and 
using scandalous words, it is only refoi niatory, and shall not be intended to 
be a libel. But if, in such a case, the publication should be in a newspnper, 
though the pretence should be reformation, it would be libellous.” (Roscoe, 438 , 
Somervill v. Hawkins, 20 L. J.C.P. 131 ; 10 C-B. 583.) 

For, in the latter case, the injury done by spreading the evil report 
is greater than the object in view requires. And it is as well to 
observe, that the privilege extended to all such communications goes 
no further than necessity involves. That which it may be quae 
justifiable to say or write to a particular person will become libellous 
if spread abroad to the world. Even in the case of a member of 
parliament who publishes an amended version of his speech he is 
liable for that, though he might have spoken the same words in his 
place with impunity. (R. v. Fleet, 1 B. & A. 384.) 

And, so, a printed letter by a clergyman, professing to warn his 
parishioners against a now school on tne ground that the schoolmaster 
was acting in opposition to his authority, was held not to be privi- 
leged. (Gilpin v. Fowler, 23 L J. Ex. 152.) 

On the same ground, a letter stating the conduct of a dismissed 
servant, which might have been considered privileged if it had been 
limited to a recital of facts, was held to have lost that privilege, 
inasmuch as it contained expressions about the plaintiff being a 
raving madman, and other expressions which were, iu the opinion ot 
the Court, excessive. (Fryer v. Kinnersley, 33 L J.O.P.^96 ; 15 C.B. 
N.S. 422.) In England, where the occasion justifies imputations 
which are themselves defamatory, the use of language more violent 
than is necessary is evidence of mnhee, but not conclusive, and if 
malice is in fact negatived the privilege is not taken away. (Cowles 
v. Potts, 34 L J Q B. 2+7, 250; Spills. Maule, 4 L.R Ex. 232.) But 
under the Penal Code such expressions would lose their privilege it 
used without that 44 due, care and attention” which is essential to 
“good faith.” (See ante p. 402.) 

Where a communication which is privileged as regards the person 
by whom and to whom it is addressed necessarily contains a defama- 
tory statement against a third person, this is also privileged. For 
instance, when a parishioner mentioned to t.he rector of bis parish a 
public rumour which imputed fraud to him and to his solicitor, tbe 
plaintiff was held to have a good defence to the action brought by 
the solicitor. (Davies v. Shead, 5 L.R.Q.B. 608.) 

500 - Whoever defames another shall be punished 
with simple imprisonment for a term 
deTaiaaSSn 0 * for which may extend to two years, or 
with fine, or with both. 
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501 * Whoever ^rmtsor_ < engr£ivegViny matter, 
r inf n or ^ now ^^orJIaving^ooa reason to 
engraving matter believe that such matter is defamatory 
famatory. 0 be de ' an y P erson > shall be punished with 
simple imprisonment for a term which 
may extend to two years, or with fine, or with both. 

502 - Whoever isells or offers for sal ^\anv printed 
* or engraved substance containing de- 
Saio of printed famatory matter, knowing that it con- 
ov engraved suo- tains such matter, shall be punished 
defamatoiy mat- with simple imprisonment lor a term 
ter * which may extend to two years, or 

with fine, or with both. 


Sale of printed 
ov engraved sun- 
stance containing 
defanmtoiy mat- 
ter. 


CHAPTER XXII. 

OF CRIMINAL INTIMIDATION, INSULT, 
AND ANNOYANCE. 


503 - Whoever threatens another with any tinjui 
to his person^ejo^tum^i^^ 
iauon, mal mtimi or to the person or reputation of any 
one iu whom that person is interested, 


with intent to cause alarm to t hat person,) or to cause 
that person to do any act which he is not legally 
bound to do, or to omit to do any act which that 
person is legally entitled to do, as the means of 
avoiding the execution of such threat, commits cri- 

t , O 7 

nnnal intimidation. 


Tho word injury is defined by s. 44 (ante p. 26) as denoting any harm 
ill egally] caused to another. Therefore, it will not be an offence to 
threaten another with an action or indictment which might lawfully 
be preferred against him. (8 Bomb. C.O. 101.) Though if ho obtain- 
ed money by tho threat, it would apparently be punishable under 
a. 388, and s. 213. 
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The threat need not be directly addressed to the party whom it is 
intended to influence. It is sufficient, although it is addressed to 
others, if it is intended to reach the ears of the party threatened, 
and is used with any of the intentions Btated in the section. (Rulings 
of Mad. H.C. of 1865, on s. 506.) 

Explanation . — A threat to injure the reputation 
of any deceased person in whom the person threat- 
ened is interested, is within this section. 

Illustration. 

A, for the purpose of inducing B to desist from prosecuting a civil 
suit, threatens to burn B’s house. A is guilty of criminal intimidation. 

504 Whoever intentionally insults, and thereby 

gives provocation to any person, in- 

,«it JrHh iStint to tending or knowing it to be likely that 
provoke » breach SU ch provocation will cause him to 
oft e peace. the public peace, or to commit 

any other offence/ shall be punished with* imprison- 
ment of either description for a term which may 
extend to two years, or with fine, or with both. 

See as to the summary jurisdiction of the Magistrate of the "District 
over offences under this section and s. 506, Crim. P.C., s. 223. 

505 Whoever circulates pr publishes any state- 

Circulatin'* false * men ^ rumour, or report which he 
r e p o t t with in- knows to be false, with intent to cause 

tiny or ru^offenco an y officer, soldier, or sailor in the 
agaiust the btatc, Army or Navy of the Queen to 

, mutiny j or with intent to cause fear or 
alarm to the public, and thereby to induce any per- 
son to commit an offence against the State or against 
the public tranquillity, shall be punished with impri- 
sonment of either description for a term which may 
extend to two years, or with fine, or with both. 

506* Whoever commits the offence of criminal 

runiBhment for intimidation shall be punished with 
orimina 1 intimida- imprisonment of either description for 
a term which may extend to two years, 
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or with fine, or with both ; and if the threat be to 
If threat be to cause death or grievous hurt, or to 
cause death or cause the destruction of any property 
by nr e, or to cause an offence punish- 
able with death, or transportation, or with imprison- 
ment for a term which may extend to seven years, or 
to impute* unchastity to a woman, shall be punished 
with imprisonment of either description for a term 
which may gxtend to seven years, or with fine, or 
with both. 


507 Whoever commits the offence of criminal 
intimidation by an anonymous commu- 
ciatSnby nl a^4L nication, or having taken precaution 
concea, l the name or abode of the 
— person from whom the threat comes, 

shall be punished with imprisonment of either descrip- 
tion for a term which may extend to two years, 
in addition to the punishment provided lor the 
offence by the last preceding section. 


Act caused by 
inducing a person 
to believe that he 
will be rendered 
an objeot of the 
d i v i n o displea- 
sure. 


508. Whoever voluntarily causes or attempts to 
cause any person to do any thing 
which that person is not legally bound 
to do, or to omit to do anything which 
he is legally entitled to do, by induc- 
ing or attempting to induce that per- 
son to believe that he or any person in 
whom he is interested will bec ome or will be rendered, 
fry some act of the offender^ an object of divine dis- 
pleasure If he does not do the' thing which it is the 
object of the offender to cause him to do, or if he 
does the thing which it is the object of the offender 
to cause him to omit, shall be punished with impri- 
sonment of either description for a term which may 
extend to one year, or with fine, or with both. 


Illustrations. 


(a) 


A aits dburna at Z’s door with the intention of causing it to 
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bo believed that by so sitting he renders Z an object of divine dis- 
pleasure. A has committed the offence defined in this section. 

(b) A threatens Z that unless Z performs a certain act A will kill 
one of A’s own children, under such circumstances that the killing 
would be believed to render Z an object of divine displeasure. A 
has committed the offence defined in this section. 

The words “ by some act of the offender” must be read with the 
verb “ become,” as well as with the verb “ be rendered,” otherwise 
the eloquence of a preacher who draws a double contribution at a 
charity sermon, by exciting the spiritual fears of his congregation, 
would be criminal. It would be criminal for a clergyman to curse 
an offender from the altar, as used occasionally to be done in Ireland 
within my memory 

* 

509 Whoever, intending to insult the modesty 
of any woman, utters any word, mates 

intendpd°tcf inauU any sound or gesture, or exhibits any 
the modesty of a object, intending that such word or 
sound shall be heard, or that such ges- 
ture or object shall be seen by such woman, or in- 
trudes upon the privacy of such woman, shall ba 
punished with simple imprisonment for a term which 
may extend to one year, or with fine, or with both. 

This section assumes the modesty of the woman and an intention 
to insult it, therefore no offence will have been committed wtiere the 
woman is of a profession or character which negatives the existence 
of scrupulousness. Nor, I conceive, would there beany offence, even 
though the woman were virtuous, if under the circumstances of the 
case the man bond Jide and reasonably believed that his advances 
would be well received and would lead to ulterior results. For in 
such a case bis intention would be not to insult, but to solicit or 
excite. It is obvious, toQ, that each case must bo judged of according 
to the degree of intimacy and the rank of life of the parties. That 
which would be an insult to the modesty of the lady might be none 
in the case of her ayah. 

What is an “ intrusion upon the privacy of a woman ?” In the 
case of a Mahome'an, or a Hindu female of rank, probably any cham- 
ber in which she is, may be considered a place of privacy. With the 
European this would not be so, unless in rooms to which males have 
no implied right of admission. But where the only overt act consists 
in such an intrusion, how is the intention to insult her modesty to be 
evidenced, or may it be assumed P I fancy it may be assumed where 
the intrusion is so unlawful and takes place under such circum- 
stances that nojyther fotentitm is fairly conceivable ; as, for instance, 
if a man were to gain admission to a lady’s sleeping apartment under 
circumstances which negatived an intention to steal. In owsr cases 
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the intention would have to be proved by independent facts, as, for 
instance, his condnet while there. 

510 * Whoever, in a state of intoxication, appears 
in any public place, or in any place 
which it is a trespass in him to enter, 
and there conducts ^ 

or a term 


Misconduct in 
public by a drunk- 
en person. 


manner as to cause annoyance to an\ 
be putifafreeRfiBSSS^ 
which may extend to twenty-four hours, or with fine 
which may extend to ten Rupees, or with both. 


CHAPTER XXIII. 

OF ATTEMPTS TO COMMIT OFFENCES? 


511 - Whoever attempts to commit an offence 
punishable by this Code with ^trans- 
portation or imprisonment, or to "cause 
such an offence to be committed, fan® 
in such attempt does" any act t owards 
the commission of tlie" 


Punishment for 
attempting to com- 
mit offonceB pun- 
ishable with trans- 
portation or impri- 
sonment. 


where no_ express provision is made by this Code 
foFUie punishment of "sUCli attempt/ be punished 
with transportation or imprisonment of any descrip- 
tion provided for the offence, for a term of transport- 
ation or imprisonment which may extend to one- 
half of the longest term provided for that offence, or 
with such fine as is provided for the offence, or with 
both. 


Illustration 8. 

(а) A makes an attempt to steal some jewels by breaking open a 
box, and finds after so opening the box that there is no jewel in it. 
Ho has done an act towards the commission ot theft, and, therefore, 
is guilty under this section. 

(б) A makes an attempt to pick the pocket of Z by thrusting his 
hand into Z’s pocket ; A fails iu the attempt in consequence of Z 
having nothing in his pocket : A is guilty under this section. 
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Prior to the completion of a crime three stages may be passed 
through. First, an intention to commit the crime may be conceived. 
Secondly, preparation may be made for its committal. Thirdly, au 
attempt may be made to commit it. Of these three stages the mere 
forming of the intention is not punishable under the Penal Code. 
Nor is the preparation for an offence indictable. “ Between the 
preparation for the attempt and the attempt itself there is a wide 
difference. The preparation consists in devising or arranging the 
means or measures necessary for the commission of the offence ; the 
attempt is the direct movement towards the commission after the 
preparations are made. To illustrate : a party may purchase and 
load a gun, with the declared intention to shoot his neighbour ; but 
until some movement is made to use the weapon upon the person of 
his intended victim there is only preparation and not an attempt.” 
Accordingly, in the case which gave rise to the above remarks, it 
was held, that declarations of an intent to contract an incestuous 
marriage, followed by elopement for the avowed purpose and 
pending for a Magistrate to perform the ceremony, did not amount 
to an attempt to contract the marriage. That there could be no 
attempt until the parties stood before the Magistrate about to begin 
the ceremony. (People v. Murray, cited 1 Bishop, § 685. 11 . 3.) 
See illustrations c and d to s. 307 ante p. 264*. 

The real difficulty arises in determining whore a given act, or set of 
acts, passes from preparation into an indictable attempt.* Possibly 
there is greater difficulty 111 framing TiiifOrehaTUlTr'ffefimtion which 
should apply correctly to any particular case, than in deciding 
correctly upon the case when it occurs. In America the rule has 
been laid down, “ that the attempt can only be manifested by acts 
which would end in the consummation of the offence, but tor the 
intervention of circumstances independent of the will of the party.” 

So, where the servant of a contractor who was sent to deliver meat 
put a false weight into the scale, with the intention of appropriating 
the difference, but was detected in the act, it was held that he was 
rightly convicted of an attempt to steal. Erie, O.J. said , 41 H is said, 
however, that the evidence here does not show any such proximate 
overt act as is sufficient to support the conviction for on attempt to 
steal the meat. In my opinion there were several overt acts, which 
brought the attempt close to completion. These were the preparation 
of the false weight, the placing it in the scale, and the keeping back 
the surplus meat. It is almost the same as if the prisoner had been 
sent with two articles, and had delivered one of them as if it had been 
two. To complete the crime of larceny there only needed one thing, 
the beginning to move away with the property.” 

Blackburn, J. said, 

“ I am of the name opinion. There is, no doubt, a difference between the 
preparation antecedent to an offence and the actual attempt. But if the actual 
transaction has commenced, which would have ended in the crime if not. inter- 
rupted, there is clearly an attempt to commit the crime. Then, applying that 
principle to this case, it is clear that the transaction which would have ended 
in the crime of larceny had commenced here.” (Beg. v Cheeseman, Leigh « 
Cave, 140, 145.) 

Iu a case in Bengal it appeared that incendiarism had on apteral 
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occlusions occurred in a village, produced by a ball of rags with a 
piece of burning charcoal in it. The prisoner was found in possession 
of a ball of that description containing burning charcoal concealed 
in h;s dress. At the time he was seized he was engaged in a dispute 
with the other villagers, who charged the previous acts as having 
been done by his caste, and who were proceeding to drag him to the 
polioe. The ball dropped out while they were hustling him about. 
Glover, J. f thought that it must be assumed “ that a person going 
about at night provided with an apparatus specially fitted for 
committing mischief by fire intends to commit that mischief, and 
that he has already begun to move towards the execution of his 
purpose, and that is sufficient to constitute an attempt.” Mitter, J. 
was of an opposite opinion. He said, “ In order to support a con- 
viction for attempting to commit an Offence of the nature described 
in s. 511, it is not only necessary that the prisoner should have done 
an overt act towards the commission of the offence, but that the 
act itself (that is the overt act) should have been done in the attempt 
to commit it (that is the offence).” (3 B.A. Cr. 55.) It certainly 
seems to me that Mr. J. Mitter was right. The prisoner probably 
intended to commit arson and had prepared to commit it, but I 
cannot see that he had attempted to commit it. It is quite possible 
that the discussion among the villagers, showing that their suspicions 
were aroused against himself and his caste, would have induced him 
to give up his design and never to make any attempt. In two cases 
in the N. W. Provinces the act done was held not to have passed 
beyond the stage of preparation for an offence. In one the prisoner, 
intending to forge a document in the name of one Chotak, purchased 
a stamp in Chotak’s name, upon which the stamp vendor endorsed 
Chotak’s name as purchaser. He then arrested the prisoner. 
(4 N.W.P. 46.) In the second the prisoner, intending to commit 
bigamy, caused the banns to be published. (I All. 316). In both 
cases it was held that no attempt to commit the crime had been made. 
On the other hand, when the person Had dug a hole in order to place 
salt therein, for the purpose of furnishing false evidence against his 
enemy, it was held that h& might be convicted of an attempt to 
fabricate false evidence. (4 N.W.P. 133.) 

A very curious question arises in cases where the completion of the 
crime has all along been physically impossible. \ Here a conflict of 
laws exist. *Tii England, it has been ruled that a conviction for an 
attempt to steal from the person or in a dwelling-house was bad, when 
in fact there was nothing which could have been stolen in the pocket 
into which the hand was thrust or in the house which was entered. 
(Beg. v. Collins, Leigh & C. 471 ; Beg. v. McPherson, 1 Dears. & 
B. 197 j Beg. v. Johnson, 34 L J.M.C. 24.) In the two former cases, 
no doubt, the indictment stated that the goods actually were in the 
place where the attempt to steal was made, and in Beg. v. McPherson 
certain specific goods were named. Hence the prisoner would have 
been convicted of doing something different from what he was charged 
with. Had all mention of specific goods been omitted, as it might 
Have been (Beg. v. Johnson, Leigh & C. 489), it is possible that a 
different decision might have been arrived at. Still, the language 
used seems to lay down the wide principle, that the crime whioh was 
attempted must have been possible. Cockburn, O.J. said, 
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"The word, attempt, clearly conveys with it the idea that if the attempt had 
succeeded the offence charged would have been committed, and, therefore, the 
prisoner might have been convicted if the things mentioned in the indictment, 
or any of them, had been there ; but attempting to commit a felony is clearly 
distinguishable from i ntendin g to commit it. An attempt must be to do that 
which, if successful, would amount to the felony oharged ; but here the attempt 
never could have succeeded, as the things which the indictment charges the 
prisoner with stealing had been already removed. The jury have found him 
guilty of attempting to steal the goods of the proseoutor, but not the goods 
specified in the indictment.” (1 D. & B. 202.) And, again, he is said, in the 
later case (L. & C. 474), 

“There muBt be an attempt which, if successful, constitutes the full offence. 
Suppose a man were to go into a house without breaking and entering it, with 
intent to steal, and were to find the house empty, could he lie convicted?” 

On the other hand it has been ruled in America (1 Bishop, § 675, 
676) that a man may be convicted of attempting to steal by thrusting 
his hand into an empty pocket, and the illustrations to s. 511 are 
authoritative rulings that the Code is to be interpreted in the same 
way. (See too Reg. v. Cassidy, 4 Bomb. H.C. Or. 17, ante p. 264.) 
As Mr. Bishop says (1 Bishop, § 682), 

“The doctrine on principle is, that if, in matter of fact, some circumstance 
attends the particular mstance, unknown to the offender, which circumstance is 
only Bpecial to the instance and not ordinarily attending similar cases, the 
failure of the offender to du the thing intended, through tho intervention of 
this circumstance, prevents not his act from being indictable. .It is then an 
attempt; precisely as, the circumstance not intervening, it would have been an 
executed substantive crime. Therefore, also, if the attempt consists in dis- 
charging a ball from a gun into a dwelling-house believed to be inhabited, while 
in truth no person is in the house, or inflicting a wound on a man who, unknown 
to the aggressor, is encased in armour, or in sending a challenge to one whose 
principles will not permit him to fight, or in administering poison to one who 
has already an antidote in his Btomach, or in doing any other thing which fails 
by re&Bon of some suoh casual obstacles intervening, — the attempt is complete, 
since there is created the apparent insecurity against which the criminal law 
protects the public. ” 

But what are we to say to the case put by Bramwell, B. (1 D. &. B. 
201), “ suppose a man, believing a block of wood to be a man who 
was his deadly enemy, struck it a blow intending to xrnuder, could 
be be convicted of attempting to murder the man he took it to be?” 

I imagine that the answer to the question would depend entirely 
upon the circumstances of the case. If a person were to enter a 
man's house by night intending to murder him, and were to fire at 
what be supposed to be his enemy, though it turned out to be only 
bis coat, it seems to me that the person firing would be most justly 
convicted. But if a man in a jungle, seeing something move, which 
be supposes to be his enemy, fires at it, and it turns out that there is 
no human being near, then I conceive that be could not be indicted 
for an attempt to murder. In the former case every circumstance 
necessary for the commission of the crime is present, except one, of 
whose absence the party is ignorant. In the latter case no single 
circumstance is present. The person has the intention to commit a 
crime, but bis act does not in any degree lead towards the commission 
of it, or even in that direction, (acc. 4 N.W.P. 46.) 

It must be admitted, however, that cases may be imagined in which 
the distinction would be narrow and almost evanescent. It may be 
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more rigorous logic to bo ld th at an at te mpt has only taken plac e, 
"v rtiere tie act gone towards the commission of the crime would, if 
continued, have terminate? in the complete' offence.h Jtfut the>iew 
taken by the American and Uonfcinental jurists (I Bishop, § 663), and 
by the authors of the Penal Code, is more conducive to public safety. 

From the foregoing remarks it will appear, that to constitute an 
attempt there must be anjutentioj^ocoirnnit a particular crime, a 
co mmencement of the comnnsBipn^ &cl an act do ne towards the com- 
IffiasionJ {jometimes the acT'mme*' may be innocent, except for the 
intention ; as for instance, putting money into a mail’s pocket, in 
order to charge him with theft. (1 Bishop, § 685.) Sometimes it 
may be criminal, ms for instance an attemDt to rob, commenced by an 
assault. But in either case, if the act is to be aggravated by the 
particular intent assigned, t hat intent must be nrnved. as being the 
essence of the offence, and though it may be presumed from the 
surrounding circumstances, it cannot b e assumed. For instance, if 
a man is found in a house at midnight, it might under one set of 
circumstances be the fair presumption that he came to steal ; under 
another set, that he came to commit adultery ; under a third Bet of 
circumstances, no presumption of any criminal intent might arise. 
Where a particular intent is charged, as constituting an attempt to 
commit a specific crime, it is not necessary that there should be any 
evidence of the intent besides the circumstances connected with the 
abortive act itself. But unless those circumstances, coupled with 
the other evidence (if any), establish, not only some criminal inten t, 
but t he particular crimina l in tent which Las heen charged, the 
prisoner must be acquitted.' ' 1 ~ r " 

Hence, also, the particular intenti on(|must last untill such an act 
has been done, as would, by its union with the intention, constitute 
a criminal attempt. But as soon as this stage has been reached, the 
criminal attempt is complete. Should the party then abandon the 
prosecution of the offence, from fear, fatigue, repentance, or any 
other cause, he will still be punishable tor the attempt. For instance, 
if a man goes to a place armed, intending to commit murder, but 
when he is there does not find his enemy, or having found him 
shrinks from attacking him, this would n ot be an attempt . \ (1 D. & 
B. 201.) So, if he went to a house with implements of house- 
breaking, intending to commit burglary, but on reaching the door 
heard cries of distress and broke in to rescue the sufferer, this wonld 
neither be house-breaking nor an attempt at it. But if a thief, 
having entered a house in order to steal, finds a dying man inside 
and then gives up his criminal object, and remains in the house 
merely to assist him, he would still be indictable for an attempt to 
steal in a dwelling-house. (1 Bishop, § 366. 664, 692.) And it has 
been so ruled in America, where,, in cases of attempt to commit rape, 
the prisoner had voluntarily desisted before consummating his 
object. (Ibid. § 664, n, 5.) 

It has beeu held in England, that the delivery of poison to an 
agent, with directions to him to cause it to be administered to 
another under such circumstances, that (if administered) the agent 
Would have beeu the sole principal felon, was not “ an attempt to 
administer poison” withiu the third section of 1st Viet. c. 85. 
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(William’s oase, 1 Den. C.C. 39.) In that case the agent had given 
immediate information against the prisoner. Had the case occurred 
in India the indictment should, I think, have been for abetting, not 
for an Attempt. A person ought only to be indicted under s. 511, 
where the crime, if completed, would have been |hia ac fl or one for 
which he would have been jointly responsib le. 

Where a prisoner has been indicted for committing any offence 
the Jury may find him not guUijy of committing, but guilty 
of attempting to commit the offence under this section. (Act X 
of 1875, s. 22.) And he might be similarly convicted under s. 457 
of the Cr. F.C. 

4 

An attempt to commit an offence punishable with whipping is not 
so punishable. (2 R.J. & P. 272 ; 3 Bomb. H.O. Cr. 37.) Nor can 
a person who is convicted of an attempt to commit an offence under 
Chapters XII or XVII be subjected to extra punishment under s. 75 
in consequence of a previous conviction under those chapters. This 
only applies to cases where both convictions have been punishable 
under those chapters. (Reg. v. Moonesawmy, per Bittleston, J., 1st 
Mad. Sessions, 1865 .) But on a second conviction for an attempt to 
commit robbery, whipping may be inflicted under cl. 9, s. 4 of Act 
VI of 1864. 
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I. Indictments. 

1. Form of Indictment. 

The object of an indictment is to inform the Judge of the offence 
which he has to try, and the prisoner of the charge which he has to 
meet. It is necessary, therefore, that the indictment should upon 
its face contain such statements as amount to a criminal offence, 
otherwise the indictment might be fully proved and yet no crime be 
established. No necessary ingredient can be supplied by evidence 
if it has not been alleged in the indictment, for if such looseness were 
allowed the prisoner would be convicted not upon the facts with 
which he had been charged, but upon something in addition to them. 
(Arch. 43 ; Reg. v. Richmond, 1 C. & K. 240.) Accordingly, in a case 
before the Supreme Court, where the prisoners were indicted under 
9 Geo. IV, c. 74, a. 69, which makes it an offence to decoy children 
from their parents by force or fraud, and the indictment contained 
no allegation that either force or fraud had been employed, it was 
held that no conviction could be had. (Reg. v. Habeeb Sah, 2nd 
Madras Sessions, 1860.) A ftfrtber reason is, that if no such accuracy 
were required the Court of Appeal would he unable to ascertain by 
an inspection of the record whether any conviction could legally 
ensue, and whether the punishment awarded was warranted by the 
crime. Not only must an offence be alleged, but the particular offence 
must be stated, otherwise the indictment will not inform the prisoner 
of the charge against him with sufficient acouracy to put him upon 
Bis guard. It is not sufficient to assert that he robbed, oheated, or 
defamed. It is necessary to state whom he robbed, and how he 
cheated, and what defamatory words he used. As Lord Ellenborongb, 
C.J. said (Reg. v . Stevens, 5 East, 258), 

“ Every indictment or information ought to oontain a complete description 
of such facts or oiroumstances as constitute the crime, without inconsistency or 
repugnance ; and, except in particular cases, where preoise technical expressions 
are required tube used, there is no rule that other words shall be employed than 
■uoh as are in ordinary use.” 
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Where the offence consists simply in the act, it never was held 
necessary to state the means by which the act was committed. For 
instance, m an indictment for robbery, house-breaking, or theft, it is 
needless to state the particular means by which the house was broken, 
the prosecutor compelled to give up his money, or the property 
fraudulently obtained. It is sufficient to state generally that the 
prisoner broke and entered the house, robbed the prosecutor, or 
stole the money, for, if he did so, the specific means are immaterial. 
(Stark. PI. 87.) 

But where the offence is only indictable if committed under certain 
circumstances or by particular means, those circumstances and 
means must be set out, in order to enable the Court to see if they 
constitute a charge for which the prisoner ought to be put upon his 
defence. It is not every fraud, false statement, or false writing 
which is indictable, and, therefore, it is not sufficient to say generally 
that a person cheated, gave false evidence, or committed forgery, 
without showing what were the acts which he did which are alleged 
to make out the crime. (Ibid. 88.) 

The English law of criminal pleading was so strict in requiring 
fulness of statement and accuracy of proof, that absurd failures of 
justice constantly occurred. For instance, describing a person as 
Tabart who turned out to be Tabert, or Shutliff who proved to be 
Shirtliff, was held to be an irremediable defect. So, in the celebrat- 
ed case of Lord Cardigan’s duel, the whole charge broke down, 
because it was found impossible to prove that a particular person 
possessed the flowing name of Harvey Augustus Garnett Phipps 
Tucker, by which lie bad been incautiously described in tbe indict- 
ment. So, in a case of murder it was held to be insufficient to say 
that the wounds were about the breast, or about the navel, or on the 
side or arm, without saying which arm or side. (Ibid. 86.) 

Such niceties have never been allowed in Mofussil practice, and 
are not likely to be introduced now. The Criminal Procedure Code 
(s. 43D) provides that “ the charge shall state the offeuce with which 
the accused person is charged. If the law which creates the offence 
gives it any specific name, the offence may be described in the charge 
by that name only. If the law which creates the offence does not 
give it any specific name, so much of the definition of the offence 
must be stated as to give the prisoner notice of the matter with which 
he is charged. The Act and section or sections of the Act against 
which the offence is said to be committed must be referred to in 
the charge.” s. 440. “ The charge shall contain such particulars as 
to the time and place of the alleged offence, and the person against 
whom it was committed, as are reasonably sufficient to give notice 
to the accused person of the matter with which be is charged.’ 
8.441. “When the nature of the case is such that the particulars 
mentioned in ss. 439 & 440 do not give sufficient notice to the accused 
person of the matter with which he is charged, the charge shall 
also contain such particulars of the manner in which the alleged 
offence was committed as will be sufficient for that purpose,” 

The illustrations annexed to the above sections, and the e|»inple B 
of charges contained in Schedule III, are quite iu conformity with tbe 
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principles above laid down as applicable to a modern English indict- 
ment. 

It follows, then, that a charge may be defective iu two very differ- 
ent ways. It may allege against the accused the actual offence which 
he committed, but with a defective or erroneous statement of parti- 
culars ; or it may properly charge him with the offence which he is 
supposed to have committed, and the evidence may establish that he 
committed quite a different crime, which was nob contemplated at 
the time the indictment was framed. 

As to the first defect, the Cr P.C., s. 443, and Act X of 1875, s. 24, 
provide, that “ I$o error either in the way in which the offeneo is 
stated, or in the particulars required to be stated in s. 441, and no 
omission to state the offence, or to state those particulars, shall be 
regarded in any stage of the case as material, unless the person 
accused was in fact misled by such error or omission.” 

For instance, the omission of the word * dishonestly' in a charge 
under s. 411 is no ground for reversing a conviction, where the 
accused fully understood the offence with which he was not charged, 
and was not prejudiced by the omission. (10 Bomb. H.C. 373 ) 

Such errors or omissions may either be passed over without notice, 
if qot misleading to the prisoner, or the charge may be amended, 
at the instance of the prisoner or of the Court. Where an amend- 
ment takes place the trial may be postponed, or a new trial may be 
ordered, if the justice of the case requires it. (Cr. P.C., ss. 444-451 ; 
Act X of 1875, 'ss. 9-12 & 15.) 

As to the second sorb of defect, the Cr. P.C., s. 456 and Act X of 
1875, s. 21, provide, that “ If in the case mentioned in the last sec- 
tion (that is, where the facts made out admit of an alternative 
charge, see ante p. 42,) one charge only is brought against an 
accused person, and it appears in evidence that he committed a dif- 
ferent offence for which he might have been charged under the pro- 
visions of that section, ho may be convicted of the offence which be 
is shown to have committed, although he was nob charged with it.” 

Illustration. 

“ A is charged with theft. It appears that he committed criminal 
breach of trust or receiving stolen good'.. He may be convicted of 
criminal breach of trust or receiving stolen goods, though he was not 
charged with it.” 

A different contingency is provided for by s. 457 and Act X of 
1875, s. 22, ‘‘ When a person is charged with an offence and part of 
the charge is not proved, but the part which is proved amounts to a 
different offence, he may be convicted of the offence which he is 
proved to have committed, though he was not charged with it.” 

For instance, on a charge of criminal breach of trust as a carrier, 
or of murder, he may be convicted of simple breach of trust, or of 
culpable homicide, or causing death by negligence. Bab this section 
only applies, to cases "where the graver charge gives the accused 
notioe of all the circumstances going to constitute the minor one of 
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which he may be convicted. The latter is arrived at by mere sub- 
traction from the former. But when this is not the case, where the 
circumstances embodied in the major charge do not necessarily and 
according to the definition of the offence imputed by that charge 
constitute the minor offence also, the principle no longer applies, 
because notice of the former does not necessarily involve notice of 
all that constitutes the latter. The section is not intended to apply 
to a collateral offence. It is not open to a Court to find a man guilty 
of an abetment of an offence ( e.g . murder) on a charge of the offence 
itself.” (Per West, J., 11 Bomb. H.C. 241.) 

Where an act is made criminal, except in certain excepted cases, 
the English practice has been, that L 

“If there be any exception contained in the same clause of the aot which 
creates the offence the indictment must show, negatively, that the defendant, or 
the subject of the indictment, doeB not come within the exception. If, however, 
the exception or proviso be in a subsequent clause or Statute, or, although in 
the same section, yet if it be not incorporated with the enacting clause by any 
words of reference, it is in that case matter of defence for the opposite party 
and need not be negatived in the pleading/’ (Arch. 53.) 

But under s. 439 of the Criminal Procedure Code, “ the fact that 
the charge is made shall be equivalent to a statement that every 
legal condition necessary by law to constitute the offence charged 
was fulfilled in the particular case and, therefore, that neither the 
general exceptions of the Penal Code nor any of the special exceptions 
of the particular section apply. See Ulus, a 8f b. In the High 
Court, s. 26 of Act XVIII of 1862 provides that it shall be unneces- 
sary to negative either the general exceptions contained in Chapter 
IV, or the special exceptions contained in as. 136, 300, 323-326, 375, 
or 499. Hence, in charges framed under the Penal Code either 
in the mofussil or in the High Court, it will never be necessary to 
negative any exceptions. (9 Bomb. H.O. 451.) 

The necessity of negativing such exceptions does not even under 
English law carry with it any obligation to support this negative 
assertion by evidence. Formerly this seems to have been the case. 

“ But the correct rule upon the subject seems to be, that, in oases where the 
•ubject of such averment relates to the defendant, personally, or is peculiarly 
within his knowledge, the negative is not to be pioved by the prosecutor, but, 
on the contrary, the affirmative must be proved by the defendant, aa matter of 
defence ; but upon the other hand, if the subject of the averment do not relate 
personally to the defendant, or be not peculiarly with hiB knowledge, but either 
relate peculiarly to the prosecutor, or bo peculiarly within his knowledge, or at 
least be as much within his knowledge as within the knowledge of the defendant, 
the prosecutor must prove the negative-” (Arch. 166.) 

For instance, it will be necessary for a party who wishes to excuse 
himself for an act of apparent defamation to show, affirmatively, that 
he comes within the exceptions in s. 499. A person indicted under 
b. 245 for taking coming tools out of a Mint will have to show his 
lawful authority for doing so, though the offence consists in doing it 
“ without lawful authority.” (Indian Evidence Act, 1872, s. 105 ; 
Reg. v. Harvey, 1 L.R.C.C. 234.) But where an act of onlpable 
homicide, committed under grave provocation, is charged as murder, 
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it will be necessary for tho prosecution to establish some one of the 
three provisoes which take the case out of Exception 1 of s. 300. 

2. Joinder of Offences. 

Only one crime should be charged in the same count. Therefore, 
it would be improper to charge the same defendant with assaulting 
A and stealing from B in the same count. Sometimes, however, oue 
act affects different people ; as, for instance, tho same writing may 
be defamatory of a dozen different persons and may be charged as 
such. So, different acts may be so united in point of time as to be 
all one transaction ; for instance, an assault upon several persons. 
Or, again, one transaction may in its progress involve different 
crimes, of which one is merely a step, to the other, as, for instance, 
breaking into a house and stealing therein, or beating a man and 
taking away his purse. In all these cases the acts may be charged 
in a single count. (Arch. 55.) 

The ground upon which a joinder of several crimes in one charge 
is forbidden is on account of the inconvenience which it would cause 
to the prisoner in his defence. Therefore, it seems that such a count 
is good after judgment. (Ibid.) 

The practice was different as to charging different offences in 
different counts. The general rule was, that different felonies should 
not be charged in the same indictment on account of the embarrass- 
ment resulting to the prisoner, but different misdemeanours might 
be so charged provided the judgment upon all was the same. (Arch. 
60-63.) The distinction between the two classes of crimes now has 
ceased, and, therefore, the Courts will probably allow tho joinder, 
unless in cases where there would be some real disadvantage to the 
prisoner. 

It never was any objection that several charges were united m the 
same indictment whore they all arose out of the same transaction, as, 
for instance, where an indictment contained five counts for setting 
fire to five houses belonging to different owners, but they were all in 
a row and consumed by the same fire. (Arch. 61.) 

So, also, there is never any objection to charging the same offence 
in different ways, as, for instance, charging the same beating as 
“ voluntarily causing hurt” under s. 321 and “ voluntarily causing 
grievous hurt” under s. 322. 

The practice as laid down in the Criminal Procedure Code, Chapter 
XXXIII, and in Act X of 1875, Chapter III, is similar to that just 
stated. There must be a separate charge for every distinct offence 
of which any person is charged, and every such charge must be tried 
separately (s. 452; Act X of 1875, s. 17), unless the offences are of the 
same kind, in which case the accused may be tried at the same time 
for any number of them, not exceeding three, which were committed 
within one year of each other (s. 453 ; Act X of 1875, s. 18) ; or unless 
the offences constitute different parts of the same transaction or 
different aspects of the same transaction, or consist of several acts 
which form, when combined, an offence distinct from that arising 
out of each of' the acts taken separately. (S. 454; ActX of 1875, 

54 



426 


JOINDKH OF DEFENDANTS. 


b. 19. See it quoted, ante p. 39.) In such a case the charge must 
contain as many heads as there are offences suggested, but all way 
and ought to be tried at the same time. 

“ If a singlo act or series of acts is of such a nature that it is doubt- 
ful which ot several offences the facts which can be proved will con- 
stitute, the accused person may be charged with having commuted 
all or any of such offences ; and any number of such charges may be 
tried at once, or be may be charged in the alternative with having 
committed some one ot the said offences. For instance ; A is accused 
of an act which may amount to either theft, receiving stolen property, 
criminal breach of trust, or cheating. He may be charged separately 
with theft, criminal breach of trust and cheating* or he may be 
charged with having committed either theft, or criminal breach of 
trust, or cheating.” (Crim. P.O., s. 455 ; Act X of 1875, s. 20.) 

3. Joinder of Defendants. 

It is never necessary to join several defendants in the same indict- 
ment, as each is singly answerable for his own crime. There are some 
cases in which a crime cannot possibly be committed by any person 
singly, as, for instance, the offences of joining in an unlawful assembly 
(s. 141), rioting (s. 146), or taking part in an affray (a. 159). The 
indictment must, therefore, show that there were a sufficient number 
concerned in it to make the crime possible, but any* one may be 
indicted in the absence of others. So, also, the guilt of a receiver of 
stolen property, or of an accessary to a crime, involves the idea of a 
principal criminal, but such receivers or accessaries may bo indicted 
separately from the principal. (Act XVIII of 1862, ss 21, 22.) 

Where several persons are joined in the same indictment they may 
be indicted in the same count or in separate counts. They can only 
be joined in the same count when the offence is capable of being com- 
mitted jointly, as, for instance, a murder, house-breaking, or assault. 
But this cannot be done where the offences are in tlieir very nature the 
separate offence of each, as in the case of perjury. Here, the false 
evidence is complete in itself and cannot bo shared in by any other 
person. An indictment charging two persons with perjury in the 
same count would, in the High Court, be bad on demurrer, or in 
arrest of judgment, after conviction. (Arch. 58; Rex. v. Phillips, 
2 Stra. 921) though the error would now be amended, at all events 
if discovered before verdict. (Act X of 1875, s. 10.) 

Where the offence has been committed by several persons jointly, 
who are all in custody, the usual and proper course is to join them 
in the same charge. But it is not necessary to do so, and if there is 
any reason for indicting them separately that course may be adopted. 
For instance, in the case of Reg. v. Gungadoss and others (1st Mad. 
Sess. 1807), where a murder had been committed by several prisoners 
jointly, one of them was indicted separately, because the principal 
witness against him was the wife of one of the other prisoners, whose 
evidence would have been inadmissible if he had been indicted along 
with her husband. 

Any number of persons may be joined in the same indictment 
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provided they are charged in separate counts with separate offences, 
for each count is considered as a separate indictment. 

“ But ic seems that to warrant such a joinder in the Bame indictment the 
offences must be of the same nature, and such as will a dm it of the same plea 
and judgment.” (Staik. PI. 41.) 

Where such is the case, it is obviously more convenient to join all 
the prisoners than to .have the same evidence gone over again in each 
case. Where the facts of each case are wholly unconnected with 
each other, the proper course iR to apply to the Court to quash the 
indictment. (Rex. v. Kingston, 8 East, 46.) In a case, where two 
prisoners were charged, each in a different connt, the first with 
committing perjftry, and the second with suborning him to commit 
the same perjury, Sir Adam Bittleslon refused to quash the indict- 
ment, or to arrest judgment after conviction. Reg v. Uungammah, 
3rd Madras Sessions, 1860 ) See, however, note to Forms of Indict- 
ment No. 17. 

Similarly, under the Cr. P.C , s. 458 and Act X of 1875, 8. 23, 
“ when more persons than one are accused of the same offence, or of 
different offences, committed in the same transaction, or when one 
person is accused of committing any offence, and another of abet- 
ment of or attempt to commit such offence, they may be charged and 
tried together or separately as the Court thinks proper.” 

II. Demuureh. 

The word demurrer is derived from the Latin verb demorari, and 
implied that the party demurring would wait for the judgment of 
the Court whether the case made out against him was one which ho 
was bound to answer. A demurrer admits the facts alleged in the 
previous pleading, but alleges that those facts do not constitute a caso 
upon which judgment could be given against him. For instance, 
supposing an indictment lor grievous hurt to disclose the fact that 
the injury had been inflicted by the defendant while resisting an 
attempt to rob him, the defendant might demur, admitting the facts, 
but alleging that under s. 103 he was justified in the violence he used. 

Demurrers are not very common in criminal law, because where 
they are necessary they are useless, and where they are unnecessary 
they arc very dangerous. The ample powers of amendment now 
possessed by all Criminal Courts (nWc o. 423) would make a 
demurrer amount simply to an invitation to the Judge to amend 
the charge. 

On the other hand, a demurrer is a very dangerous mode of taking 
a legal objection, since, if overruled, it is often conclusive upon the 
case. Formerly, it was supposod that in cases of felony a prisoner 
might demur in law, and then try the issue in fact if his demurrer 
was decided against him. But this doctrine was denied in the case 
of Reg. v. Faderman, (1 Don. C.C. 565. Sec Reg. v. Mulcahy, 3 L.R. 
H.L. 323,) where the Court held that judgment against a prisoner on 
general demurrer must be final, since a general demurrer admits 
all the material facts of the case, though in the case of a special 
demurrer, which is usually called a demurrer in abatement, it might 
be otherwise. In a former case Reg. v. Birmingham Railway, (3 Q.B. 
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223) the Court granted leave to plead after a demurrer. But there 
the indictment was against a corporation, and the demurrer was on 
the special ground that a corporation was not indictable. 

In a case, where the indictment was for obtaining money by false 
pretences, a demurrer, which was styled “ a special demurrer in 
abatement,” was put in, stating various legal objections to the suffi- 
ciency of the statements in the indictment. The demurrer was over- 
ruled, upon which the Crown pressed for judgment. Scotland, C.J. 
allowed the prisoner to plead over, observing that the case in the 
3 Q.B. showed that the Court had the power to do so, thftt both in that 
case and the present the demurrer was undoubtedly a geneial 
demurrer, but that considering the arguments idvanced it could 
not be considered to be a substantial demurrer, in which all the 
facts of the case were advisedly admitted. The permission to plead 
over was, however, granted with reference to the special circum- 
stances of the case, and was not to be taken as laying down any rule 
applicable generally to misdemeanours. (Reg. v. Gnaniah Ohetty, 
2nd Madras Sessions, 30th April, 1862.) 

The Criminal Procedure Code contains no provision for trying a 
question of law apart from the factH, and only speaks of a claim to be 
tried (ss. 218, 237), which seems to be equivalent, to the English plea 
of not guilty, putting all the facts in issue, since it is to be followed 
at once by the production of the evidence for the prosecution. The 
same course is also laid down by Act X of 1875, Chap. IV. It will 
probably be held that demurrers are now abolished. 

III. Pleas. 

1. Want of Jurisdiction. 

Pleas to the jurisdiction seldom arise under English law, since 
the same objection may be taken under the general issue, or by 
demurrer, arrest of judgment, or writ of error. (Arch. 111.) But, 
according to Mofussil practice, a party who denies the jurisdiction 
of the Court to try him must allege the reason of his exemption 
specially, aud loses the advantage of it if he submits to take his trial. 

Judgment against the prisoner on a plea to the jurisdiction is 
not conclusive, but merely compels him to answer to the charge. 
(Stark. P L. 292.) 

The High Courts have by their Letters Patent, s. 21, and by 
virtue of the charters previously in force, criminal jurisdiction 
over all crimes committed within their local limits. They had till 
recently exclusive jurisdiction over all crimes committed by 
European British subjects within their respective Governments, or 
dependent thereon, or within the dominions of allied Native Princes. 
(See ante p. 3.) Offences committed by European British subjects, 
which would otherwise be only punishable by a Magistrat e, ar e 
made expressly punishable by the High Courts under Acts XVlU 
of 1859 and XXII of 1870. (4 Mad. H.C. Appx. 23.) They have 
also an Admiralty jurisdiction. (See ante p. 10.) 

The Criminal Procedure Code, Chap. VII, has materially altered 
the privilege formerly possessedby European British subjects of being 
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only tried by the High Court. It commences by supplying a definition 
of the term “ European British subject,” which is declared to mean, 

“ (1) All subjects of Her Majesty born, naturalized, or domiciled in the 
United Kingdom of Great Britain and Ireland, or in any of the European, 
American, or Australian colonieB or possessions of Her Majesty, or in the 
Colony of New Zealand, or in the Colony of the Capo of Good Hope or Natal.” 

‘‘(2) The children and grand-children of any such person by legitimate 
desoent.” (s. 71.) 

Any Magistrate, who is in other respects authorized to do so, may 
entertain a complaint against a European British subject and issue 
process to compel bis appearance, but such process can only be made 
returnable befor$ a Magistrate who is himself a European British 
subject, a Magistrate of the first class, and a Justice of the Peace, 
(ss. 72, 73.) Such Magistrate may then, if the offence charged is a 
Magistrate’s case, proceed to try it, and, on conviction, may pass any 
sentence warranted by law, not exceeding three months’ imprisonment, 
or fine up to Rs. 1,000, or both. (s. 74.) If he considers that this 
punishment would be inadequate, and if *be offence is not punishable 
with death or transportation for life, he shall commit the accused to 
the Court of Session ; if punishable with death or transportation for 
life, be shall commit to the High Court, (s. 75.) The Sessions 
Judge, if himself a European British subject (s. 72), may, on convic- 
lion7 pass any sentence warranted by law, not exceeding one year’s 
imprisonment, or fine, or both. If he considers this sentence 
inadequate, he must transfer the case to the High Court, (s 76). 

The privileges of British subjects have lately given rise both'to 
decisions and to legislation in consequence of the passing of several 
Acts of the local Legislatures. Many of these Acts created new 
offences punishable by Magistrates in tho Mofussil or in the Presi- 
dency Towns. The Indian Councils’ Act (24 & 25 Viet. c. 67, s. 42) 
provides that tho Governor in Council “ shall not have the power of 
making any Laws or Regulations which shall in any way affect any 
of the provisions of this Act or of any other Act of Parliament in 
force, or hereafter to be in force, in such Presidency.” Further, Act 
24 & 25 Viet. c. 104, which constituted tho High Courts, expressly 
provided (s. 9) that they should only be subject to the legislative 
power of the Governor- General of India in Council. Accordingly, 
when a European British subject was convicted under a local Act by 
a Magistrate in the Mofussil, the legality of the conviction, that is 
the competency of the local legislature to authorize his conviction, 
was questioned. The High Court of Bombay decided that it had 
exclusive jurisdiction ovor British born subjects, and, therefore, that 
the local Act infringed upon the authority of an Act of Parliament, 
and was pro tanio invalid. (Reg. v. Roay, 7 Bomb. C.C. 6.) A 
similar decision was arrived at in Madras, but under different 
circumstances. An Imperial Act XXIV of 1859, s. 48, renders some 
petty offences punishable by a Magistrate. Madras Act V of 1865 
expressly provides that a European British subject may be convicted 
of such offences by a Magistrate, and lays down the procedure. A 
Conviction by a Mofussil Magistrate of a British subject was set 
aside. The Court held that under the Imperial Act the Magistrate 
had no jurisdiction to convict, none having beon expressly given. 
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By implication, though they refrained from saying so, they held that 
this defect was not cured by the Madras Act, which was for that pur- 
pose invalid. (5 Mad H.C. Rul. 25.) Subsequently, the very same 
man was brought before the same Magistrate, charged under the 
same section. This time the Magistrate committed him for trial to 
the High Court. The committal also was quashed. The Court held, 
that as the Act under which he was charged was subsequent to Act 
XVIII of 1859 the Magistrate had no jurisdiction to commit him. 
(Reg. v McMahon, Ruling of Mad II C Crown Side, 8th June, 1870.) 
The result was, that Mr. McMahon and others similarly situated had 
for some time the enviable privilege of being drunk and disorderly 
with perfect impunity. Now, however, Act XXILof 1870 has by s. 1 
given retrospective validity to all Acts of the Local Legislatures 
which had made European British subjects liablo to conviction, and 
by s. 2 it applies to European British subjects all Imperial Acts 
which give a summary jurisdiction to the Magistracy. This Act 
which only gives validity to past legislation is supplemented by the 
Imperial Act 34 & 35 Viet. c. 34. Section 1 provides that “ no law or 
regulation heretofore made or hereafter to be made by any Governor 
or Lieut-Governor in Council in India in manner prescribed by the 
Indian Councils’ Act shall be invalid only by reason that it confers 
on Magistrates, being Justices of the Peace, the same jurisdiction 
over European British subjects as such Governor. &c., by regulation 
made as aforesaid could have lawfully conferred, or could lawfully on 
Magistrates in the exercise of authority over natives in the like 
cases.” Finally by Act X of 1875, s. 25, where any Magistrate 
irregularly commits to the High Court a person whom he erroneously 
supposed he was authorized to commit, the High Court may either 
accept the commitment, if the accused was not prejudiced thereby, 
and the jurisdiction of the committing officer was not objected to at 
the time, or it may quash the commitment and direct a fresh enquiry 
by a competent Magistrate. 

The High Courts are also, by s. 23 of the Letters Patent, given an 
extraordinary criminal jurisdiction over all offences committed with- 
in the limits of their appellate jurisdiction, on charges preferred by 
the Advocate-General, or by any Magistrate or other officer, specially 
empowered by the Government in that behalf. 

The jurisdiction of the Mofussil Courts, with the single exception 
of the admiralty jurisdiction which they have recently acquired (see 
ante p. 8), depends upon the offence having been committed within 
their local limits. (Criminal Procedure Code, s 63.) For this pur- 
pose, however, the offence is considered as having been committed, 
either where the act was done or where the consequence ensued. 
(Cr. P.C, s. 65; Act XVII of 1862, s. 31.) Therefore, if a wound 
was given in one zillah, of which the sufferer died in another zillah, 
the offender might be tried in cither. So, a person who posts a libel 
may be tried either in the district in which he posted it, (R. v- 
Burdett, 4 B. & A. 1 43) or in the district where, in consequence of the 
posting, it was received and read. (R. v. Johnson, 7 East, 65 ; 1 R* 
C.C.C.R. 34.) 

Where the prisoner was charged with having at Calcutta- abetted 
the waging of war against the Queen, and was tried and convicted at 
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Patna, the conviction was affirmed, and the jurisdiction of the Patna 
Court upheld on two grounds ; first, because ho was a member of a 
conspiracy, in pursuance of which certain illegal acts were done in 
Patna by others, and such acts, being in furtherance of the common 
purpose, were his acts ; secondly, because the prisoner had sent 
money by liundis from Calcutta to Patna, and until the money reach- 
ed its destination the sending continued on the part of the prisoner, 
and was, therefore, a sending of the money within the Patna district. 
(Reg. v Amir Khan, 9 B.L.R. 36.) 

“ When an act is an offence by reason of its relation to any other 
act which is also an offence, a charge of the first mentioned offence 
may be enquired ^into and tried, either in the district in which it 
happened, or in the district in which, the offence with which it was 
so connected happened. ” (Or. P.C., s. 66 ) Therefore, abettors 
might be tried either in the district in which they abetted the offence, 
or in that where it was committed. (Ibid. Ulus, (a.) ) 

Receivers may be tried in any district in which they have had pos- 
session of the property, or in which the theft may be tried. (Cr. P.G., 
s. 66, illus. (b ) ; Act XVIII of 1862, s. 32 ) But this section docs not 
give jurisdiction over the subject of a foreign State, who received tko 
property out of British India and who is afterwards found in pos- 
session of it within British India. (4 Bomb. H.O. Cr. 38.) So where 
the offence is a continuing one, as for instance the theft of property 
which is carried into several districts successively, the offender may 
be tried in any district ill which he continues the offence. (Cr. P.C., 
s 67, Ulus /.) But this assumes that there was jurisdiction over the 
offence where it originated, therefore where the prisoner stole 
property in a foreign country, and carried it into India, it was held 
that the Indian Court had no jurisdiction. (1 Mad. L.R. 171.) 

The offence of concealing or confining a person who has been kid- 
napped or abducted (s. 368) may be tried either in the district where 
the confinement or concealment took place, or in that where the kid- 
napping or abduction was committed. (Crim. P.C., s. 56, illus. ( c.J ) 

Persons indicted under s. 424 of the Penal Code may be tried by 
the High Court if the property shall have been concealed or removed 
in any place within the local limits of such Court, or shall have been 
removed from any place within Buch local limits. (Act XVIII of 
1862, s. 33.) 

“When it iB uncertain in which of several districts an offence was committed ; 
or where an offenoe is committed, partly in one district and partly in another ; 
or where the offenoe is a continuing one, and continues to be committed in more 
districts than one : or where it consists of several acts done in different districts, 
it may be enquired into and tried in any one of any suoh districts.” (Cr. P.C., 
». 67 ; Act XVIII of 1862, ss. 29, 31, 34.) 

Act XVIII of 1862, s. 35, provides that a person, “ accused of any 
offence alleged to have been committed on a journey or on any 
voyage in British India,” may be tried in the High Court, “ if any 
part of the journey or voyage shall have been performed within the 
local limits of the jurisdiction of such Court.” In a case before the 
Madras High Court, two Railway guards were indicted under 27 of 
Jhe Railway Act XVIII of 1854. It appeared that on a journey up 
to Madras, and some considerable distance from it, they were dis- 
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covered to be in a state of intoxication and were both removed from 
the train, another guard being placed in charge. One of the prisoners 
remained that night at the station where he hod been taken out. The 
other prisoner, as the train was moving off, broke away from the 
peon in whose custody he was, jumped into the train, and so was 
taken on to Madras They were convicted at the Sessions, but on a 
special case reserved by Bittleston, J., it was held that the Court 
had no jurisdiction to try them. They were East Indians, and s. 35 
did not apply, the journey upon which the offence was committed 
having, in the case of each, terminated beyond the limits of the High 
Court. (Reg. v. Malony, 1 Mad. H C. 193.) 

A similar decision was given in Bengal under s. $7 of the Cr. P.C. 
1872. Under illus. (a) it is stated that “ an offence committed on a 
journey or voyage may be enquired into and tried in any district 
through which the person* by whom the offence was committed, or 
the person against whom, or the thing in respect of which the 
offence was committed, passed in the course of that journey or 
voyage.” Two persons were going by rail from Bombay to Cal- 
cutta. The offence was committed by one against the other before 
reaching Allahabad. At that town both stopped, and afterwards 
each proceeded to Calcutta by different trains, the accused after one 
day’s stay, and the prosecutrix after two days. It was held that 
there was no jurisdiction in Calcutta, and that to bring the case 
within the section the journey must be continuous from one terminus 
to another, regard being had for the purpose of estimating the 
continuity to all the ordinary incidents affecting journeys of the 
particular kind which may be under consideration. (13 B.L.R. 
Appx. 4.) 

Murder as a thug, dacoity, and dacoity with murder, may be tried' 
where the accused is apprehended, or in any other district where he 
might be tried. (Cr. P.C. 68.) 

See, also, as to the powers of Government, and of the High Court 
to direct trials to take place in any particular district. Cr. P.C. ss. 
63-64. 


2. Not Guilty. 

The pica of Not Guilty throws upon the prosecution the burthen of 
proving everything that is necessary to make out the crime charged 
Where a prima facie case has been made out the person may either 
produce evidence to disprove it or to justify it. For instance, a 
man charged with an assault may either show that he never commit- 
ted the offence, or that be used the violence imputed to him in the 
exercise of his duty. Under this plea all objections may be taken, 
which show that tne acts proved do not constitute the legal definition 
of a crime. 

Where a prisoner refuses to plead, a plea of Not Guilty is entered 
for him, and the trial proceeds in all respects as if he, had pleaded. 
(Cr. P.C., b. 238 ; Act X of 1875, s. 30.) 

3 & 4. Previous Acquittal or Conviction. 

It is a common maxim that no one should be twice vexed 
same cause. But this is by no means literally true. Nor would it he 
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at all more correct to say that no one ought to be twice tried for the 
same cause. A more cumbrous but more accurate statement of the 
rule would be as follows : — “ Where a person has been put upon 
his trial, under circumstances, which would permit of a legal con- 
viction for the offence with which he is charged, the sentence, 
whether of acquittal or conviction, is conclusive until it is reversed, 
and is a bar to any further prosecution on the same charge, or upon 
any other charge which would be established by the same evidence 
as that upon which the former prosecution was based.” 

Hence, in the first place, no proceedings short of an actual trial 
can be pleaded in bar to a subsequent prosecution. Therefore, if a 
Bill is preferred #to the Grand Jury, who throw it out, this cannot 
be pleaded afterwards as an acquittal. (2 Hale, 246). And so it 
would be if a case were investigated by a Magistrate with a view to a 
committal and he refused to commit (1 W.R.CJ.L. 11 Madras Rulings, 
1865, on Or., P.0, s. 36; 4 B.A. Cr. 1), or dismissed the complaint 
under s. 269 (now 208) of the Crim. Pro. 0. for want, of prosecution. 
(4 Mad- H.C. Appx. 8.) Nor is the pendency of any criminal pro- 
ceeding, which has not yet reached a decision, a bar to any other 

S roceeding for the same offence, either in the same Court or in a 
ifferent Court. (Bishop, § 836.) 

In the second place, the circumstances must be such as would per- 
mit’of a legal conviction. And, therefore, judgment in favor of the 
prisoner upon demurrer is no sufficient acquittal, since this assumes 
that upon the indictment no lawful conviction could have followed. 
In such a case Rolfe, B. said, 

“ The ground of the judgment on the demurrer being in favor of the prisoner 
was, that the former indictment dul not charge any felony. The prisoner was 
only discharged of the premises in that indictment specified, and that » no 'dis- 
charge from this indictment which does charge a felony.” (Reg. v . Richmond, 

I C. & K. 241.) 

So, where the indictment is so completely bad in substance that a 
conviction, had it been obtained, must have been reversed, an acquit- 
tal will be no bar to a frosh indictment, even though the acquittal 
was upon the merits and not upon the ground of the flaw in the 
charge. (Yaux case, 4 Go. Rep. 45.) Becan.se, whatever the tribunal 
might imagine that it was trying, it could try nothing but what was 
charged, and, therefore, the prisoner could be acquitted of nothing 
else. Hence an acquittal of that which wa s no offence could be no 
bar to a trial for that which was an offence. Where, however, the 
prisoner has been found guilty upon a bad indictment, if judgment 
haB followed, the conviction, till it is reversed, is a bar to a subsequent 
indictment. But if there has been no judgment, but merely a verdict 
upon which no sentence has followed, this is no bar. (Ibid.) Where 
the Crown desires to escape from an unsustainable conviction, if the 
trial were held in the High Court the course would be for the prose- 
cutor to enter a nolle prosequi before judgment, or after sentence he 
might be allowed to oring error for any defect apparent upon the 
record. (Bishop, § 863.) But since Act X of 1875, s. 146, it would pro- 
bably be held that a nolle prosequi could not be entered after verdict. 

A fortiori, a trial before a tribunal whioh had no jurisdiction over 
the person, or over tho offence, could not be pleaded in bar to a sub- 
sequent prosecution. (2 W.R.C.C. 10.) For instance, if a Sessions 

55 
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Judge were to try a British subject who had pleaded to the jurisdic- 
tion, or if a Magistrate were to convict on a charge of rape. The 
American Courts have held that a conviction before a Court that had 
no jurisdiction was a mere nullity, and need not even be set aside 
before a subsequent prosecution is brought. (Bishop, § 866.) But 
if the prisoner was actually suffering punishmont under the erroneous 
conviction, I think it would be necessary to remove it before further 
proceedings could be had. (See Bishop, § 863.) 

Thirdly, nothing short of a sentence, either of acquittal or convic- 
tion, operates as a bar to future proceedings. Therefore, if after the 
commencement of the trial it is prematurely terminated, as, for 
instance, in consequence of the illness of the Judge dr one of the Jury, 
such a termination cannot be pleaded afterwards as an acquittal. And 
it has now been ruled, after some conflicting opinions, that the Judge 
has a right to put a stop to the proceedings where he sees that they 
cannot produce any legitimate result, or that justice would be thwarted 
by their continuance. In Windsor v. the Queen (1 L.R.Q.B. 289,390) 
it was ruled, affirming Reg. v. Charlesworth (31 L.J.M.C. 25-; 1 B. & 
S. 460), that where a trial was proceeding and the Judge discharged 
the jury from giving any verdict, this state of things was not plead- 
able in bar to a subsequent indictment. In Windsor’s case the jury 
was discharged because they could not agree In the case of Charles- 
worth the Judge discharged the jury because the principal witness 
refused to answer. The Court was divided in opinion as to whether 
the Judge acted rightly or wrongly in so doing ; they were clear that 
the Judge ought to postpono the trial if the failure of evidence was 
the act of the prisoner, or something in which ho concurred or co- 
operated. They were equally of opinion that he ought not to post- 
pone it, merely to allow the Crown to produce further evidence. In 
this country, however, such a power is expressly given (Cnm. Pro. 
C., sa. 208 <fe 264, and see s. 282, and Act X of 1875, s. 66), though it 
should be cautiously exercised. They were in doubt whether in the 
particular case he should have postponed. But they were unanimous 
that, whether ho had been right or wrong, the trial so ended by liis 
act was not an acquittal. 

When, during the course of a trial, the Crown for any reason sees 
fit to abandon the prosecution, the defendant has a right to insist 
upon an acquittal being entered up. (1 R.C.C. Circ. 19.) It has 
been ruled in America that “ if this is not done he may still claim 
his discharge, and he is not to bo brought again in jeopardy for the 
same offence.” (Bishop, § 858.) But I do not see how such a pro- 
ceeding could be pleaded as an acquittal, and unless it is an acquittal 
it cannot be pleaded at all. Under Act X of 1875, s. 146, the Advo- 
cate-General may, at any stago of the proceeding before verdict, 
enter a nolle proseyui, but a discharge under it does not amount to 
an acquittal. A withdrawal however from a private prosecution by 
the injured person under h. 151 of the same Act docs operate as an 
acquittal. 

Fourthly, where a final sentence has been passed under circum- 
stances which would have warranted a conviction, it is conclusive 
until reversed. In England there is no process by which a now 
trial can be had in a caBe of felony (Reg. v. Bertrand, 1 L.R.P.C. 520’ 
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Reg. v. Murphy, 2 Ibid. 35, 535, overruling Reg. v. Scaife, 17 Q.B., 
238 ; Bee, however, the doubt expressed in Reg. v. Martin, 1 L.R. 
C.C. 378), though it is admissible in certain cases where the offence 
is only a misdemeanour, nor by which a sentence of acquittal can be 
reversed. But under ss. 272-288, 297-299 of the Cr. P.O. this may 
bo done by the High Court. In one case (1 R.C. & U.C.R. 35, 41-43) 
Sir B. Peacock, C.J. said, 

“ If, in a case of child murder, the Judge were to say it is not necessary to 
try whether death was done by an act done with the intention of causing death, 
because if it was so caused the prisoner was not guilty of murder, I find that 
the child was under the age of six months, and, therefore acquit the prisoner ; 
in such a case there would be no finding on the facts, and the Court, as a Court 
of Revision, would tnerely set aside the acquittal and order a new trial Again, 
suppose a Magistrate, in a case triable by him, should convict of an offence, and 
the Session Judge on appeal should, without going into the facts, reverse the 
decision upon a point of law and order the prisoner to be discharged, stating 
that, assuming the facts to be as found by the Magistrate, the prisoner was not 
guilty of the offence, this Court, if tho Judge were wrong in point of law, could, 
as a Court of Revision, reverse his decision and direct him to try the appeal 
upon its merits. (See a case of the sort, 4R.J Sc P. 417.) 

“ If a Judge, on appeal, should uphold the finding of a Magistrate on the 
facts and reverse his decision in point of law, and order the prisoner to be dis- 
charged, then, as the aoquittal would be merely upon a point of law, this Court, 
as a Court of Revision, might revel se the Judgment of acquittal, and order the 
sentence of the Magistiate to stand.” (Acc. 4 Mad. II C. Kul 70 ; 5 Mad. 
H.C. Kul. 10. See also 1 All. 139.) 

“ The Court may act as a Court of Revision, after it has acted as a Court of 
Appeal, if it finds it necessary to do so, m order to correct an older in law 
which cannot be set right on appeal.” 

“ For instance, if a man should bo found guilty of a murder and sentenced to 
teven years’ transportation, if a prisoner should appeal on the facts the Court 
might uphold the finding of guilty of murder on appeal, and afterwards, os a 
Court of Revision, might sec aside the sentence of seven years’ transportation 
and pass a legal Benteuce for murder.” 

A sentence of acquittal may also be appealed against to the High 
Court by tho Local Government, but by it only, under s. 272 (See 
2 Calc. 273), but the Court will require a very strong case to be 
made out for the exercise of their discretion (7 Mad. H.C. 339; 7 
N.W.P. 196.) 

As a Court of Revision the Court cannot reverse or set aside the 
finding of a jury, unless it is of opiiron that the jury was mis- 
directed by the Judge. In that case it may set aside the verdict and 
direct a new trial if it think fit to do so. (Cr. P.C., s. 299.) 

But if tho Judge disagrees with the verdict of the jury, or of the 
majority of the jury, he may submit the case to the High Court, 
which shall deal with the case as an appeal, but it may convict the 
accused on the facts, and if it does so, shall pass such sentence as 
might havo been passed by the Sessions Court. (Ibid., s. 263.) 

The powers given by this section of reversing a verdict should 
only be exercised when tho Court is of opinion that tho verdict is 
clearly and undoubtedly wrong. (13 B L.R. Appx. 19 ; 1 Bomb. 
L.R. 10.) ^here the jury acquitted a prisoner on the plea of 

unsoundness of mind, the High Court on a reference under s. 263 
convicted the prisoner, being of opinion that there was absolutely 
nothing on the faots from which any reasonable person could find 
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in favour of such a defence, (Ibid. 20) and similarly where the 
jury had acquitted a prisoner who had made a full confession of 
guilt. (11 Bomb. H.O. 137.) 

As to the circumstances under which an appeal to Her Majesty in 
Council should be allowed, see 10 Bomb. H.O. 75. 

Lastly, the acquittal must be upon substantially the same charge. 
This is tested by considering whether the evidence necessary to 
prove the second indictment could have procured a legal conviction 
upon the first. (Arch. 120.) Therefore, an acquittal on an indict- 
ment for murder will bar a subsequent indictment for culpable 
homicide not amounting to murder, since it would have been 
competent to acquit of the grave offence and to convict of the minor. 
(Ibid. 121.) So, a person acquitted of a burglary or robbery cannot 
afterwards be indicted for an attempt to commit burglary or an 
assault with intent to rob. Nor can a person who has been acquit- 
ted of an assault under s. 352 be tried again for causing hurt. 
(7 B.L R. Appx. 25.) Nor can a person acquitted of a breach of 
trust be tried upon the same fact alleged to be a theft or criminal 
misappropriation, or vice versa. For in all these cases if the facts 
set up in the second indictment had been proved in the first a 
conviction would have resulted. {Ante p. 423.) And similarly a 
summary conviction under a statute for injuring a person by 
negligent conduct on a highway was held to be an ailswer to an 
indictment for the same act treated as an assault. (Wemyss v. 
Hopkins, 10 L.R.Q.B. 378.) 

So, where a prisoner was convicted upon one indictment under 
s. 50 of Act X vll of 1854 for fraudulently secreting a post-letter, 
and then was convicted upon a second indictment under the same 
section for fraudulently making away with the same letter, the 
first conviction was held to be a bar to the second indictment. 
Scotland, C.J. said, 

“ In the preiient case the prisoner might properly hare been charged in the 
first instance with both the criminal acts of fraudulently secreting and making 
away with the letter ; and although either act is punishable uud* s the section 
as an offence without any evidence of the other, still, as it appears that both 
acts were commoted and formed substantially a part of one and the same criminal 
transaction, and the evidence with reference to such acts was as necessary and 
material oo the first charge as it was on the second, the prisoner must be con- 
sidered to have been tried and in peril in respect of tho whole transaction as 
ono offence on the first charge. The evidence as to his making away with the 
letter was properly a part of the case in support of the first charge, and the 
strongest prool of it There was, in fact, no part of the evidence upon which 
the second conviction took place which was not pioperly evidenced on the first 
charge. ” (1 Mad. H.C. 83.) 

But an acquittal on a charge of breaking and entering a house, 
having made preparation for causing hurt to any person, would be 
no bar to an indictment for breaking and entering the same house 
with intent to steal. For tho same evidence which would ensure 
conviction on the second indictment must result in an acquittal 
upon the first, as the offences are distinct, (ss. 457, 458. See 2 
Leach, 716.) 

So, a man who has broken into a house and stolen goods therein, if 
he be indicted for the theft and acquitted, may afterwards be indicted 
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for tho house-breaking and convicted, or vice versd. (2 Hale, P.C. 
245.) And a conviction for an assault is no bar to an indictment for 
manslaughter, if death subsequently follows from the effects of the 
assault. (Reg. v. Morris, 1 L.R.G.C. 90.) In this case the evidence 
adduced as proof of the assault is only part of the evidence necessary 
to convict of the culpable homicide. And where a man had forged 
two puttahs for different pieces of land and was indicted for the 
forgery of one puttah and acquitted, it was held that he might after- 
wards be indicted for the forgery of the second puttah ; although the 
second puttah had been put in evidence on the former trial, and 
evidence had been given indiscriminately as to both documents. 
(3 R.O.C.C.R. 11.) It is evident in the last case that all evidence 
given aB to the^econd puttah was irrelevant upon the former trial, 
except so far as it went to show that the first puttah was a forgery. 

In a case in tho N.W. Provinces the following facts appeared. 
Five prisoners were tried by a Deputy Magistrate for grievous hurt, 
three were acquitted and two were convicted. These appealed, and 
the result was that the High Court quashed the conviction, and 
ordered a new trial. Nothing was said as to the three who had not 
appealed. Upon the new proceedings all five were committed to tho 
Session Court on a charge of attempt to murder, and convicted. On 
appeal, it was held that the three could not plead the former acquittal, 
as they were convicted on a charge over which the Deputy Magistrate 
had no jurisdiction. (7 N.W.P. 371.) 

Similar provisions are contained in the Cr. P C., s. 460, and in 
Act X of 1875, s. 117. 

“ A person who has once been tried for an offence, and convicted 
or acquitted of such offence, Rhall, while such conviction or acquittal 
remains in force, not be liable to be tried again on the same farts for 
the same offence, nor for any other offence for which a different 
charge from the one made against him might have been made under 
s. 455, or for which he might have been convicted under s. 456. 
{Ante p. 423.) 

“ A person, convicted or acquitted of any offence, may be after- 
wards tried for any offence for which a separate charge might have 
been made against him on the former trial under s. 454, para. 1. 
(See it, ante p. 38.) 

“ A person acquitted or convicted of any offence in respect of any 
act causing consequences which, together with such act, constituted 
a different offence from that for which such person was acquitted or 
convicted, may be afterwards tried for such last-mentioned offence 
if tho consequences had not happened, or were not known to the 
Court to have happened, at the time when he was acquitted or con- 
victed. 

“A person aoquitted or convicted of any offence in respect of any 
facts may, notwithstanding such acquittal or conviction, be subse- 
quently cnarged with and tried for any other offence which he may 
have committed in respect of the same faots, if the Court by which 
he was first tried was not competent to try the offence with which he 
18 subsequently charged.” 
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Illustrations. 

“ (a) A is tried upon a charge of theft as a servant and acquitted. 
He cannot afterwards be charged upon the same facts either with 
theft as a servant, with theft simply, or with criminal breach of trust. 

“ (6) A is tried upon a charge of murder and acquitted. There is 
no charge of robbery, but it appears from the facts that A committed 
robbery at the time when the murder was committed ; he may after- 
wards be tried for robbery. 

“ (c) A is tried for an assault and convicted. The person after- 
wards dies. A may be tried again for culpable homicide. 

“ (e) A is tried before the Court of Sessions ancLconvicted of the 
culpable homicide of B. A may not afterwards lie tried for the 
murder of B on the same facts. 

“ (/) A is charged by a Magistrate of the first class with, and 
convicted by him of voluntarily causing hurt to B. A may not after- 
wards be tried for voluntarily causing grievous hurt to B on the 
same facts, unless the case comes within para. 3. 

14 (g) A is tried by a Magistrate of the second clasB with, and 
convicted by him of theft of property from the person of B. A may 
subsequently be charged with and tried for robberry on the same 
facts. 

" (h) A, B, and O are charged by a Magistrate of the first class 
with, and convicted by him of robbing D. A, B, and C may after- 
wards be charged with and tried for dacoity on the same facts.” 

The last clause of the above section, and the illustrations (g) and 
(h) which explain it, are no doubt strictly sound in principle, but 
would work considerable injustice unless supplemented by other 
rules. It is evident in illus. (g) that the theft which is the subject of 
the first conviction, is the very same theft which is the largest 
ingredient in the crime which is the subject of the second conviction. 
So, in illus. (h) the same robbery which formB the whole of the crime 
charged in the first trial, is the principal part of the crime charged 
in the second trial. Suppose, then, that in each pair of cases the 
presiding officer inflicted the maximum punishment, it is plain that 
a single act of theft or robbery would have received its full penalty 
twice over. Such injustice would be prevented by providing that 
where the same set of facts constituted different crimeB which fell 
under different jurisdictions, the offender should only be tried by 
the Court which could take cognizance of the graver offence ; or that 
in such cases as are described in illus. (p) and ( h ) the punishment 
inflicted by the second Court should always run concurrently with 
that inflicted by the inferior tribunal . 

“In any ploa of autrefois acquit or autrefois convict , it shall be sufficient for 
the person accused to say that he has been lawfully acquitted, or curivictecMaa 
the case may bo) of the offence charged in the indictment.” (ActXvIuoi 
1862, s. 43.) 

The proof of the issue lies upon the defendant. Under the Or, .P* 
C., s. 326, and under Act X of 1875, s. 119, an extract certified by the 
officer having the charge of the Reoords to be a copy of the charge, 
finding, and sentence, is the mode laid down for proving an Acquittal 
or conviction. Oral evidence is admissible to show that the two 
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indictments related to the same charge, as, for instance, that the 
house said to be broken, the property alleged to have been stolon, 
Ac., were the same in each case. Some evidence is also necessary to 
identify the person now under trial with the person who was for- 
merly indicted. 

Where the plea is found against the defendant, the rule of English 
law was, that if the charge was one of treason or felony he should be 
allowed to plead over ; but if the indictment was for a misdemeanour, 
judgment was passed at once for the Crown. (Rex. v. Taylor, 3 B. 

& C. 512 ) This distinction arose in days when every felony was a 
capital crime, and seems quite absurd in the present age when one 
class of offencep is punished as heavily as the other. As the 
difference between felonies and misdemeanours is now abolished, 
the Courts will probably take a common sense view of the matter, 
and allow the defendant to plead to the merits in every case. In 
the Mofussil, this is undoubteoly the course which would be pursued. 

FORMS OF INDICTMENT. 

The following forms are drawn upon the model of those contained 
in the Criminal Procedure Code, and are intended for the use of the 
Mofussil Courts. 

I .have in many cases made the indictment more specific in its 
statement of the offence than the corresponding form given in the 
Code. I cannot imagine that the legislature intended that the 
charge should convey no information whatever to judge, jury, or 
prisoners, as would certainly be the case if it merely stated that on 
a certain day A committed theft. Compare the form in Sched. Ill, 
with Cr. P. C., ss. 440 & 441, Ulus, (a) 

I have also referred to those enactments which govern indictments 
in the High Court, partly to facilitate reference by High Court 
practitioners, and partly as furnishing a guide to practitioners in the 
Mofussil, in cases not otherwise provided for. 

{No. 1.) Indictment against the abetter of murder, where the 
principal is charged in the same indictment. 

That he the said C D on or about the day of at 

abetted the commission of the said murder by the said A B which 
was committed in consequence of the abetment, and that he has 
thereby committed an offence punishable under ss. 109 '& 302 of 
the Indian Penal Code, and within the cognizance of the {Style of 
the Court). 

Upon conviction of an abettor his punishment depends upon the 
penalty attaching to the principal offenoe charged, and also upon 
whether the offenoe was or was not committed in consequence of the 
abetment, or a different offence was committed. Therefore, both 
the principal section must be mentioned, and the particular section 
of Chapter V under which the case falls (ss. 109-113, 115-117), with 
the circumstances which bring it under that section. (1 W.R.O.L. 
9 ; 2 Ibid. 1,8.) 

In England it has always been held that an indictment for con- 
spiring to commit an offence need not charge that offence with the 
particularity necessary in an indictment for the offence itself. 
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(Latban v. the Queen, 33 L.J.M.C. 197-200.) And the same rule 
would, I conceive, apply to charges of abetment. 

(No. 2.) Indictment for abetting as a separate Offence. 

That one C D (or certain person unknown) on the day of 

committed theft by dishonestly taking Rs. 50, the 
property of one out of his possession, without his consent, 

and that he the said A B abetted the said C D (or the said persons ) 
in the commission of the said theft, which was committed in conse- 
quence of the said abetment, and that he has thereby committed an 
offence punishable under ss. 109 & 379 of the Indian Penal Code, 
and within, Ac. 

(No. 3.) Indictment for abetting a/n offence with a different knowledge 
from that possessed by the persons abetted. 

That he, on or about the day of did instigate and 

abet one A B to assault one C D, he the said ( abettor ) then and there 
well knowing that the death of C D would be the probable result of 
such assault and intending to procure the death of the said C D by 
means of the assault so abetted, and that the said A B did in conse- 
quence of such abetment assault the said C D, who died in conse- 
quence of such assault, and that he the said ( abettor ) has thereby 
committed an offence punishable under ss. 110 A 302 of the Indian 
Penal Code, and within, &c. 

(No. 4.) Indictment for abetting one offence where a different 
offence is committed. 

That he, on or about the day of did instigate and 

abet one A B to break by night into the house of one O D, having 
made preparations for causing hurt to a person, and that the said A 
B did, in pursuance of such abetment, break into the house of the 
said C D and murdered one E F then being in the said house, such 
murder being a probable consequence of the said abetment and being 
committed under the influence of the instigation aforesaid, and that 
he the said ( abettor ) has thereby committed an offence punishable 
under ss. Ill A 302 of the Indian Penal Code, and within, Ac. 

(No. 5.) Indictment for abetting an offence which is not committed. 

That he, on or about the day of did instigate and 

abet one C D, then being a Village Moonsiff in to take a 

gratification other than his legal remuneration as a reward for show- 
ing favor to him the said ( abettor ) in the exorcise of his official func- 
tions, that is to say, in O. S. 1 of 1861 then pending before him jjhc 
said Cp, and that he has thereby committed an offence punishable 
under ss. 116 A 161 of the Indian Penal Code, and within, Ac. , J 

(No. 6.) Indictment against a Public Servant for concealing a design 
to commit an offence which it was his duty to prevent. 

That, on or about the day of A B, and certain 

other persons unknown, committed dacoity in the village of 
and that the said (defendant) being then and there a Police peon ana, 
as such, a public servant, whose duty it was to prevent the Baid crime, 
being well aware of the design to commit the said offence and in- 
tending to facilitate the commission thereof, did voluntarily concea 
the same and did illegally omit to inform his superior officer of suon , 
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design, and that he has thereby committed an offence punishable 
under ss. 119 & 391 of the Indian Penal Code, and within, Ac. 

Note . — The indictment ought to state such facts as will show not 
only that the defendant was a public servant, but, aUo, that be was a 
public servant whose duty it was as such, not merely as an ordinary 
citizen, to prevent the offence. 

(No. 7.) Indictment for Waging War. 

That he, on or about the day of at 

waged war against the Queen, and that he has thereby committed 
an offence punishable under s. 121 ot the Indian Penal Code, and 
within, &c. 

Note . — It is not necessary to set out "the particular acts of the 
defendant. (Arch. 590.) 

(No. 8.) Indictment for attempting to over-awe a Councillor by 
violence. 

That he, on or about the day of at with 

the intention of inducing the Honorable A B, a Member of the 
Council of the Governor-General of India, to refrain from exercising 
his lawful power as such member, assaulted such member, and that 
he has thereby committed an offence punishable under s. 124 of the 
Indian Penal Code, and within, &c. 

(No. 9.) Indictment for attempting to seduce a Soldier from his 
Allegiance. 

That he, on or about the day of attempted to seduce 

from his allegiance to the Queen one then being a private soldier 
in the Regiment of Her Majesty’s Madras Army, and that he has 
thereby committed an offence punishable under s. 131 of the Indian 
Penal Code, and within, &c. 

(No. 10.) Indictment for Joining an unlawful Assembly Armed with 
a Deactty Weapon. 

That he, on or about the day of at with 

other persons to the number of five or more, did unlawfully assemble 
together, he the said being then and there armed with 

a deadly weapon , that is to say a gun, and that he has thereby com- 
mitted an offence punishable under s. 144 of the Indian Penal Code, 
and within, <feo. 

Note . — If the circumstance of aggravation does not exist, omit the 
clause in italics, and charge the offence as punishable under s. 143. 
See the remarks upon the indictment for dacoity under s. 391. 

(No. 11.) Indictment for Rioting. 

That he, on or about tbe day of at with other 

persons to the number of five or more, unlawfully assembled together 
at end there used force in prosecution of the common object 

ot such assembly, vis., in resisting the lawful arrest of A B, and 
thereby committed the offence of rioting, and that he has thereby 

56 
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committed an offence punishable under s. 147 of the Indian Penal 
Code, and within, &c. 

The Bengal High Court has laid it down that “ it ia quite enough 
to charge the prisoners with the offence of rioting punishable under 
s. 147 of the Indian Penal Code,” but that where “ the committing 
officer has resolved the crime into its elementary faots in the charge, 
all that combined to constitute the compound offence should have 
been charged.” (1 W.RC.L. 10; 4 B-.J. & P. 413.) The tendency 
of the Madras High Court is to resolve such technical terms into 
their elements, so as to explain to the prisoner what he is charged 
with. (See Note to charge of dacoity.) It iB also laid down in 
Bengal that in indictments under s. 149, the charge should state 
what the common object of the unlawful assembly was. (1 R.C.O. 
Circ. 3, 16.) 

(No. 12.) Indictment for an Affray. 

That on or about the day of they 

the said A B and C D did commit an affray in the public street at 
by fighting therein, and disturbing the pnblic peace, and 
that they have thereby committed an off ence punishable under s. 160 
of the Indian Penal Code, and within, &c. 

(No. 13.) Indictment against a Public Servant for Accepting a 
Gratification. 

That he being a Public Servant, that is to say, an Inspecting 
Engineer in the Department of Public Works, accepted for himself 
from one A B a gratification, other than a legal remuneration, as a 
motive for his the said ( defendant’s ) procuring a certain contract for 
the said A B, such being an official act, and that he has thereby com- 
mitted an offence punishable under s. 161 ol the Indian Penal Code, 
and within, &c. 

(No. 14.) Indictment for Non-attendance in Obedience to Lawful 

Summons. 

That on or about the day of one A B, then being 

Zillah Judge of and being as such Zillah Judge legally 

competent to issue a summons, did by his summons call upon the 
Baid ( defendant ) to appear and give his evidence at the Court House 
of on and such summons was duly served upon the said 

(defendant) who was legallybound to attend in obedience to the same, 
yet he intentionally omitted to attend at the said Court House, and 
that he has thereby committed an offence punishable under s. 174 of 
the Indian Penal Code, and within, &c. 

(No. 15.) Indictment for Disobedience to an Order 'promulgated by a 
Public Servant. 

That on the day of A B, then being Magistrate 

o! made and promulgated an order directing the Left Hand 

Caste to refrain from conducting a procession through the 
street in the Village of , such being an order which he was 

lawfully empowered to promulgate, and the said (defendants), well 
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knowing the said order, disobeyed the directions of the said A B and 
conducted the procession through the said street, whereby a riot was 
caused in the said villages ( or) whereby danger to human life and safety 
was caused, and that they have thereby committed an offence punish- 
able under s. 188 of the Indian Penal Code, and within, &o. 

Note. — The indictment ought to show that the public servant was 
one authorized to promulgate an order, and that the order was one 
which he was competent to make. If no riot resulted and no danger 
was caused by the act of disobedience the clauses in italics should 
be omitted, but some averment must be inserted to show that the 
consequences stated in the previous clause of s. 388 have resulted 
from the disobedience, otherwise no offence at all has been shown. 

(No. 16.) False Evidknck. — Indictment for giving False Evidence 
in a Suit before a District Moonsiff. 

That he, on the 1st day of May, 1861, being summoned as a witness 
at the final hearing in O.S. 1 of 1861, being a judicial proceeding then 
pending before the District Moonsiff of and being bound by solemn 
affirmation to state the truth, intentionally gave false evidence by 
knowingly and falsely stating that he had seen one Ramasawmy sign 
a certain document marked A, whereas ho had not seen the said 
Ramasawmy sign the said document, and that he has thereby com- 
mitted an offence punishable under s. 193 of the Indian Penal Code, 
and within, &c. 

Note. — The averment that he “ intentionally gave false evidence” is 
a very material point. (2 W.RC.L 11.) It is not necessary to 
state that the point on which he perjured himself was material to the 
issue of the case. (Ibid, and 1 Mad. II. C. 38.) The charge ought to 
state what the judicial proceeding wus in which the false evidence was 
given and even the particular stage of that proceeding. (1 B.A. Cr. 
3.) But it is not necessary to describo the subject-matter of the pro- 
ceeding with any minuteness. A statement that the offence was com- 
mitted at the trial of a certain misdemeanour at the quarter sessions 
at Salop was held sufficient in England. (Reg. v . Dunning, 1 L.R.C.C. 
290.) But the date at winch, and the Court or officer before whom, 
the false statement was made should be set out according to the facts, 
so that the prisoner may be able afterwards to plead his conviction 
or acquittal. (7 B.L.R. Appx. 66.) 

(No. 17 ) Indictment for False Statement m an Income Tom Return. 

That he, on the day of being bound by law to make 

a declaration as to the amount of his profits for the year 1860, which 
declaration the Special Commissioner of Income Tax was authorized 
to receive as evidence of the amount of such profits, made a return to 
A.B, then being Special Commissioner of Income Tax for the Town 
of Madras, and in snob return knowingly and falsely stated that his 
profits for the year I860 had been only Rupees 1,000, whereas his 
profits for the said year had been Rupees 10,000, the said false state- 
ment being upon a point material to the object for which the said 
declaration was made, and that he has thereby committed an offence 
punishable under ss. 199 & 193 of the Indian Penal Code, and 
within, Ac. 
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Note. — The practice in the High Court is to set out the substance 
and as nearly as possible the words of the statement upon which per- 
jury is assigned. Where the charge did not distinctly set forth the 
statement which was alleged, but it appeared that the prisoners per- 
fectly understood on their trial what was the alleged false statement 
and had not been prejudiced in their defence by the defective form of 
the charge, the Court refused to interfere. (4 R.J. & P. 359, and see 
Cr. P.C., s. 443, ante p. 423.) But the High Court of Bengal has direct- 
ed that in all committals for giving false evidence under ss. 193 to 195, 
the particular statements on which perjury is assigned should be 
invariably inserted in the charge. (1 R.C.C. Ciro 15, 16, ace. 7 N.W.P. 
137.) And that part of the statement which is alleged to be false 
must be specifically pointed out. (ft R.C.C.C.R. 33* 7 B.L R. Appx. 
66.) The statement proved must, also, be substantially the same as 
that set out, unless the record is amended to meet the variance. 
(Arch. 713.) It must also be expressly alleged that the statement 
was known and behoved to be false, or that it was not believed to be 
true. (See form in Cr. P.C. Sched. III.) 

Where several persons give false evidence, although they give it in 
the same proceeding and in the very same words, the offence of each 
is a distinct offence and of course they cannot be charged jointly in 
the same Court. (7 B L. R. Appx. 66.) Where the statement of each 
is part of the same transaction, so that each offence will be proved and 
rebutted by the same evidence, it is a common arid convenient course 
to indict all the prisoners in the same indictment, charging each, of 
course, in a separate count. The Madras High Court has laid it down, 
however, that this course is open to abuse, a3 it is doubtful whether 
prisoners so tried together will understand that they are entitled to 
call one another aB witnesses in their defence. The Judges, therefore, 
directed that the strictly legal course should, for thefuture.be followed. 
Each act of giving false evidence being a separate offence, a separate 
charge must necessarily be framed against each prisoner, and. in 
future, a separate trial must be held of each charge. (3 Mad. H.C. 
Appx. 32 ; 5 Bomb. C.C. 55 ; 2 N.W.P. 21 ) 

(No. 18.) Indictment for fabricating False Evidence , and for using 
the same "knowingly. 

That he fabricated false evidence by making in an account book a 
false entry, purporting to be an entry of a payment of Rs. 1,000 by 
one A B to one Veerasawmy, intending that such false entry should 
appear in evidence in a judicial proceeding, and that such false entry, 
so appearing in evidence, ahoula cause any person, who in such pro- 
ceeding might have to form an opinion upon the evidence, to entertain 
an erroneous opinion touching the fact of such paymeut, the same 
being a point material to the result of such proceeding, and that he 
has thereby committed an offence punishable under s. 193 of the 
Indian Penal Code, and within, &o. 

That he, the said A.B. in O.S. 1 of 1861, being a judicial proceed- 
ing before the Civil Jndgo of corruptly used the entry m 

the last count mentioned^ as genuine evidence, knowing the same to be 
fabricated, and that he has thereby committed an offence punishable 
under s. 196 & s. 193 of the Indian Penal Code, and within, &c. 
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(No. 19.) Indictment for causing Disappearance of Evidence. 

That he, having reason to believe that an offence, that is to say 
murder, had been committed, did throw a certain dead body into a 
well, and thereby cause evidence oi! the commission of that offence to 
disappear, with the intention of screening the offender from legal 
punishment, and that he has thereby committed an offence punish- 
able under s. 201 of the Indian Penal Code, and within, &e. 

Note. — Where a prisoner is charged under this section, or under 
ss. 202, or 203, it is not necessary to Bhow that any offence had been 
actually committed, provided he committed the act under the mis- 
taken belief tha^an offence had been committed. (2 W.R.C.L. 1.) 

(No. 20.) Indictment for false Personation in a Suu. 

That he, on the day of falsely personated one 

A 13 in a judicial proceeding before C D, Esq., the Registrar of the 
High Court of Madras, and in such assumed character became secu- 
rity for one X, a receiver appointed by the said Court, the same being 
an act done in a civil suit then pending m the said High Court, and 
that he has thereby committed an offence punishable under s. 205 of 
the Indian Penal Code, and within, &c. 

(No. 21.) Indictment for fraudulent Transfer of Property. 

That one A B was a creditor of the said (defendant) and had sued 
him in the Moonsiff’s Court of in O S. 1 of 1861, and 

had obtained judgment against him for the sum of Rupees 1,000, and 
the said (defendant) intending to prevent a certain piece of land 
situated in the village of from being taken m execution of the 
said decree, fraudulently transferred the Rame to one C D, and that 
he has thereby committed an offence punishable under s. 206 of the 
Indian Penal Code, and within, &c. 

(No. 22.) Indictment for a false Claim. 

That he, on or about the day of commenced 

a suit in the District MoonsifFs Court of against one A B, 

and in the said suit falsely claimed to 1 e the owner of certain jewels 
then in the possession of the said A B, with intent to injure the said 
A B, whereas he well know that he was not the owner of the jewels so 
claimed, and that be has thereby committed an offence punishable 
under b. 209 of the Indian Penal Code, and within, &c. 

(No. 23.) Indictment for a false Charge of an Offence. 

That he, on or about the day of with intent 

to cause injury to one A B, appeared before the Magistrate of 
and there falsely charged the said A B with having stolen Rs. 50, he 
the said (defendant) at the time well knowing that A B had not 
stolen the said money, and that there was no just or lawful ground 
for such charge, and that he has thereby committed an offence 
punishable under a. 211 of the Indian Penal Code, and within, Ac. 
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Seo 2 W.R.C.L. 2, where this form is laid down. The nature of 
the false charge should be stated m the finding and entered in the 
Calendar. (1 Bomb. H.C. 88.) 

(No 24.) Indictment for Harbouring an Offender. 

That on or about the day of the crime of daooity 

was committed in the village of and that he the said (defendant) 
harboured one A B, whom he, at the time he harboured him, knew 
(or lmd reason to believe) to be one of the offenders, with the 
intention of screening him from legal punishment, and that he has 
thereby committed an offence punishable under s. 212 of the Indian 
Penal Code, and withm, <fcc. * 

(No. 25 ) Indictment for omission to apprehend, or for permitting 
an Escape. 

That he, being a public servant, that is to Bay, an Inspector of 
Police (Keeper of the Jail of) and being as hucIi public servant legally 
bound to apprehend (keep in confinement) one A B who then was 
charged with the offence of robbery, intentionally omitted to appre- 
hend the said A B (suffered the said A B who mac then in confinement 
in the said jail to escape from such confinement j, and that he has 
thereby committed an offence punishable under s. 221 of the Indian 
Penal Code, and within, &c. 

Aoic.— The nature of the office held by the prisoner Bhould be 
stated, so that it may appear whether the legal obligation to appre- 
hend, or to keep in confinement, attached to it. (1 K.C.C. Circ. ID.) 
The names of the persons suffered to escape should be stated (Ibid.); 
bat this ifc not an essential to the charge, but merely a matter of 
particularity for the information of the accused. The nature of the 
charge against the person who escaped should also be stated iu 
charges under this section and under ss. 222 & 225, since the 
punishment of the public servant depends upon the extent to which 
justice was likely to be defeated by his breacn of duty. 

(A r o. 26) Indictment for Counterfeiting Coin. 

That he, on or about the day of counterfeited a piece 

of the Queen’s Coin known as a Company’s Rupee, and that he lias 
thereby committed an offence punishable under s. 232 of the Indian 
Penal Code, and within, &e. 

(No. 27.) Indictment for passing off ami possessing Counterfeii Coin. 

First ; That he, on or about the day of having 

a counterfeit Coin, which was a counterfeit of a piece of the Queen a 
Coin known as a Company’s Rupee, and which, at the time when he 
became possessed of it, he knew to be a counterfeit of the Queen s 
Coin, fraudulently delivered the same to one A B, and that he has 
thereby committed an offence punishable under b, 240 of the Indian 
Penal Code, and within, Ac. 
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(No. 28.) Secondly ; That he, on or abont the day of 

delivered to one A B as genuine a counterfeit Coin, that is to say, a 
counterfeit Rupee, knowing the same to be counterfeit, and that he 
has thereby committed an offence punishable under 8. 241 of the 
Indian penal Code, and within, &c. 

In charges tinder s. 241, the name of the person to whom it was 
delivered should be stated, as required by the model from Sched. Ill, 
Cr. P. C. It is also essential that the element of fraud should be 
recognized, either by the use of the word “ fraudulently” in the 
charge, or of the terms “ as genuine” in the manuer indicated in the 
sample form. (1 R.C.C. Circ. 20.) 

(No. 29,) Thirdly ; That he, on or about the day of was 
fraudulently in possession of counterfeit Com, that is to say, three 
counterfeit Anna pieces, he, at the time when he became possessed 
thereof, having well known that they were counterfeit, and that he 
has thereby committed an offence punishable uuder s. 242 of the 
Indian Penal Code, and within, &c. 

(No. 30.) Indictment for Murder. 

That he, the said A B, on or about the day of at 

did commit culpable homicide amounting to murder, (1 W.R.C.L. 12) 
by causing the death of one Zfby doing an act with the intention of 
causing the death of a human feeing, 

(or) by doing an act with the intention of causing such bodily 
injury to the said Z, as he, the said A B, knew to be likely to cause 
the death of the said Z, 

(or) by doing an act with the intention of causing bodily injury to 
some person, and that the bodily injury intended to be inflicted was 
sufficient in the ordinary course of nature to cause death, 

(or) by doing an act, knowing it to bo so immediately dangerous 
that it must in all probability cause the death of a human being, or 
such bodily injury as was likely to cause the death of a human being, 
and committing such act without any excuse for incurring the risk 
of causing death or such injury as aforesaid, and that he has thereby 
committed an offence punishable under s. 302 of the Indian Penal 
Code, and within the cognizance of the (Styh of the Court.) 

Note. — The above form is sufficient without setting forth the 
manner in which, or the means by which, the death was caused. (Cr. 
P.C., s. 441. illue. (e),) Only one of the clauses commencing with (or) 
Bhould be used in the same count, but if there is any doubt as to the 
character of the aot, it is well to use different counts, stating the 
nature of the aot differently in each. The same commencement and 
conclusion will be required in each count. 

It is not necessary to negative the special exceptions contained in 
300, 

That he (or they) the said A B on or about the day of 

*t committed murder by causing the death of C D, and 

that he (or they) has (or have) thereby committed an offence punish- 
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able under s. 302 o£ the Indian Penal Code, and within, &c. (1 R.C. 

C. Circ. 26 ; (J.R. 33, and see ante p. 424.) 

(No. 31.) Indictment for Culpable Homicide. 

That he, on or about the day at committed 

culpable homicide not amounting to murder by causing the death of 
by doing an act with the intention of causing death, 
(or) with the intention of causing such bodily injury as was likely to 
cause death, (or) with the knowledge that he was likely by such acts 
to cause death, and that he has thereby committed an offence punish- 
able under s. 304 of the Indian Penal Code, and within, <fec. 

4 

Note. — The indictment should “ Btate whether the act constituting 
the offence of culpable homicide, not amounting to murder, was 
done with the intention of causing death, or only with the knowledge 
that it was likely to cause death, as distinct penalties are provided 
by law for the same acts as above distinguished.” (2 W.R.C.L. 8.) 
The words not amounting to murder/’ should, also, be used. 
(1 Ibid. 12.) 

According to English law and in the High Court under Act X of 
1875, s. 22, and m other Courts under s. 457 of the Cr. P.C., separate 
counts for murder and culpable homicide are unnecessary, as upon 
an indictment for the graver offence, the jury may convict of the 
minor. 


(No. 32.) Indictment for causing Miscarriage. 

That he, on or about the day of voluntarily and 

without the consent of A B, then being a woman with child, caused 
the said A B to miscarry, such miscarriage not being caused in good 
faith for the purpose of saving the life of the said woman, and that 
he has thereby committed an offence punishable under a. 313 of the 
Indian Penal Code, and within, &c. 

(No. 33.) Indictment for causing Grievous Hurt by dangerous 

Weapon. 

That he, on or about the day of voluntarily caused 

grievous hurt to one A B by means of an instrument for shooting, 
that is to say a pistol, and that he has thereby committed an offence 
punishable under s. 326 of the Indian Penal Code, and within, &o. 

Note , — It is not necessary to aver that the case did not fall under 
the provisions of s. 334. (Act XVIII of 1862, 8. 26; Cr. P.C., 
8. 439.) 

(No. 34.) Indictment for causing Grievous Hurt by Negligence. 

That he, on or about the day of caused grievous hurt 

to one A B by doing an act, that is to say, by driving a carriage so 
rashly (or negligently) as to endanger the personal safety of others, 
and that he has thereby committed an offence punishable under 
s. 338 of the Indian Penal Code, and within, &c. 
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(No. 35.) Indictment for Wrongful Confinement for the purpose of 
Compelling Restoration of Property. 

That he, on or about the day of wrongfully confined 

one A B, for the purpose of constraining the said A B to cause the 
restoration of certain jewels, bofore then stolen from him the said 
(defendant), and that he has thereby committed an offence punishable 
under s. 348 of the Indian Penal Code, and within, &c. 

Note . — The name of the person wrongfully confined should be 
given. (1 R.C.C. Circ. 20.) 

(No. 36.) Indictment for an Assault 

That he, on or Shout the day of assaulted one A B, 

the said assault not being committed On grave and sudden provoca- 
tion given by A B, and that he has thereby committed an offence 
punishable under s. 352 of the Indian Penal Code, and within, &c. 

(No. 37.) Indictment for Kidnapping from Lawful Guardianship.) 

That he, on or about the day of kidnapped one A B, 

being a female under the age of 16 (or being a person of unsound mind) 
from lawful guardianship by taking her out of the keeping of 
her father C D without his consent, and that he has thereby com- 
mitted an offence punishable under s. 363 of the Indian Penal Code, 
and within, &c. 

(No. 38.) Indictment for Abduction of a Woman. 

That he, on or about the day of abducted a certain 

woman named A B by inducing her by deceitful means to go from 
her home, knowing it to be likely that she would be seduced to illicit 
intercourse, and that he has thereby committed an offence punishable 
under s. 366 of the Indian Penal Code, and within, &c. 

Note . — The particular portions of the section which fit the parti- 
cular case must be selected m framing the charge. (2 W.R.C.L. 7.) 

(No. 39.) Indictment for Rape. 

That he, on or about the day of committed rape upon 

the person of one A B, and that he has thereby committed an offence 
punishable under s. 376 of the Radian Penal Code, and within, &c. 

(No. 40.) Indictment for Theft by a Servant. 

That he, on or about the day of being the servant of 

one A B, did commit theft in respect of certain property then m the 
possession of his said master (2 W.R.C.L. 8), by dishonestly taking 
Bix spoons out of the possession of the said A B without his consent, 
and that he has thereby committed an offence punishable under 
381 of the Indian Penal Code, and within, &c. 

Where a completed theft is charged the goods ought to be stated. 
Otherwise where only an attempt to steal is alleged. (Reg. v. Galla- 
gher, 34 L.J.M.C. 24 ; L. & C. 489.) 

The definition of theft under the Penal Code does not render it 
necessary to state who was the owner of the property. Where, hoir- 

57 
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ever, the person in possession from whom they were stolen was the 
owner it is usual to state that they were his property, and this 
allegation will be supported if it appear that he had only some special 
property in them as a bailee, a pawnee, a carrier, agent, or the like. 
Where the person who has such special property has an absolute 
right to detain them from the ultimate owner for a definite time, 
the ownership must be laid in him and not in the ultimate owner. 
Otherwise it may be laid at pleasure in either. (2 Bussell, 288.) A 
variance between the statement as to the ownership and the evidence 
would in general be amended under Act X of 1875, s. 10. But such 
an amendment would be refused where it would tend to prejudice 
the prisoner in his defence upon the merits. Where the accused was 
charged with receiving goods from the prosecutor’! wife, the prose- 
cutor being alleged to be the owner, an amendment laying the pro- 
perty jointly in the prosecutor and his mother was refused. The 
prisoner’s counsel stated that he had been instructed to put forward 
the defence that the prisoner had received the property innocently 
from the wife, and that as she could not be convicted of stealing from 
her husband he could not be convicted of receiving the property as 
stolen property from her. (6 Bomb. C.C. 76.) 

If the facts proved under this indictment amount to criminal mis- 
appropriation or breach of trust, there may still be a conviction ; see 
ante p.423. 

As to cases where the evidence establishes several acts of theft, 
see Act X of 1875, s. 18, and Cr.P.C., s. 453, ante p. 425. 

(No. 41.) Indictment for Theft in a Dwelling House. 

That he on or about the day of 

committed theft in a building used by one C D as a human dwelling 
(or for the custody of property) by dishonestly taking one brass vessel, 
the property of the said C D, out of the said building without his 
consent, and that he has thereby committed an offence punishable 
under s. 380 of the Indian Penal Code, and within, Ac. 

(No. 42.) Indictment for Extortion by putting in fear of Death. 

That he, on or about the day of did extort a pro- 

missory note for Rupees 100 from A B, having, in order to the 
committing of such extortion, put the said A B in fear of death, and 
that he has thereby committed an offence punishable under a. 386 of 
the Indian Penal Code, and within, Ac. 

(No. 43.) Indictment for Highway Robbery by Night 

That he, on or about the day of on the 

highway leading from A to B, and between snnset and sunrise, 
robbed one C D of a watch and seals, and that he has thereby com- 
mitted an offence punishable under s. 392 of the Indian Penal Code, 
and within, Ao. 

Note. — The averment that the offenoe was committed on the high 
way is material. (1 W.R.C.L. 11.) 

Distinct robberies committed in different houses during thesa*® 0 
night by t^e same prisoners should be set out in separate charges , 
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and each should he tried separately. Where all the charges were 
united in the same indictment and tried simultaneously, the con- 
viction was quashed and a new trial ordered. (2 R C. & C.C.C.R. 67.) 

(No. 44.) Indictment for Dacoity with Murder. 

That on or about the day of he, with others to 

the number of Jive or more, committed robbery, and thereby dacoity, 
at the village of and that in committing such dacoity one of 

the said persons murdered one A B, and that he the said ( defendant ) 
has thereby committed an offence punishable under s. 39b of the 
Indian Penal Code, and within, &c. 

» 

Note. — The words in italics are said. by the Bengal High Court to 
be redundant as being included in the term dacoity. (2 W.R.O.L. 
1.) But the Madras High Court has ruled that they should be 
inserted, as being necessary to inform the prisoner ot the charge 
against him. (Madras Rulings, 1864, on s. 395.) They are not 
contained in the form given in Sched. Ill of the Cr. P.0. and Bee 
Cr. P.C., s. 439, ante p. 422. 

Where the charge is preferred under s. 397, or s. 398, the charge 
must mention s. 395 as well, since the former sections merely impose 
a minimum punishment, while the extent of the penalty is to be 
found* in s. 395. (5 R.J. & P. 137.) 

(No. 45.) Indictment for Criminal Misappropriation. 

That he, on or about the day of dishonestly 

misappropriated certain jewels, knowing that such property was in 
the possession of one Ramasawmy, now deceased, at the time of his 
death, and that the same had not since been in the possession of any 
person legally entitled to such possession, and that he has thereby 
committed an offence punishable under s. 404 of th& Indian Penal 
Code, and within, &c. 

Note. — If the offence really committed should amount to a theft, the 
conviction will still be valid. Ante p. 423. 

(No. 46.) Indictment for Criminal Breach of Trust. 

That he being the clerk of John Brown, and being in such capacity 
entrusted with a promissory note the property of the said John 
Brown, committed criminal breach of trust by dishonestly convert- 
ing the said note to his own use, and that he nas thereby committed 
an offence punishable under s. 408 of the Indian Penal Code, and 
within, Ac. 

Where the defendant is a servant of a partnership, or of a Joint 
Stock Company not incorporated, (Reg. v. Praukland, . 32 L. J.M.C. 
69 ; 1 L. & 0. 276,) the correct mode of framing the indictment is to 
state that he is the servant of one of the partners or shareholders by 
name, and of others, not naming them. 

If the alleged breaoh of trust should turn out to be a theft, the 
defendant may still be oonvioted under this indiotment. .See ante 
p. 423. 
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(No. 47.) Indictment for Receiving Stolen Property. 

That he, on or about the day of dishonestly 

received a gold bracelet, then being stolen property, knowing (or 
having reason to believe) the same to be stolen property, and that he 
has thereby committed an offence punishable under s. 411 of the 
Indian Penal Code, and within, <fcc. 

The Bombay High Court have laid it down that a charge under 
this section should allege that the article found in the prisoner’s 
possession was property stolen from A B (naming him) the owner 
thereof. (1. Bomb. H.G. 96.) But this specification might often be 
impossible, and I cannot see that it is ever necessary. 

(No. 48.) Indictment for Cheating ! 

That he, on or about the day of cheated one 

Veerasawmy, by falsely pretending that a certain ornament was 
made of gold, and thereby deceived the said Veerasawmy, and 
fraudulently induced him to pay the sum of Rupees 100, the property 
of the said Veerasav'my, as the price of the said ornament, whereas 
the said ornament was not of gold, in consequence of which the said 
Veerasawmy suffered damage in his property ; and that he has 
thereby committed an offence punishable under s. 420 of the Indian 
Penal Code, and within, &c. 

Note — Tinder English law an indictment for cheating was bad 
unless it set out the false pretences, and it was not sufficient merely 
to allege that the money was obtained from the defendant by false 
pretences. (Arch. 401.) Probably in Mofussil practice such parti- 
cularity would not be held necessary, but it seems to me most 
advisable that the indictment should be as specific as possible for 
the protection of the prisoners. A mere allegation in the words of 
the Code, that A cheated B would be too vague to give any inform- 
ation of value to the prisoner or the Judge. 

According fo the practice of the High Court it is also necessary to 
negative the pretences by special averment (Arch. 407), but out of 
those limits such precision would probably not be required. 

The indictment should state whose the property is, so as to nega- 
tive the possibility of its being the property of the prisoner. But 
the omission of such a statement would be immaterial, unless the 
prisoner was in fact misled by it. (Act X of 1875, s. 24.) In Reg. 
v. Willans the High Court seemed to lay down, though with consi- 
derable reluctance, on the authority of English cases, that if the 
property was, in fact, not that of the prosecutor, as, for instance, if 
A by cheating B, induced him to deliver up the property of 0, the 
offence under s. 415 would not be committed. Even supposing this 
view of the law to be correct, I have no doubt that any legal posses- 
sion, which entitled the party cheated to retain the article as against 
the party cheating him, would be held to bo sufficient proof of pro- 
perty to support an indictment. (See ante p. 450.) 

An indictment for cheating the prosecutor of his property is 
proved by evidence that the article was, in fact, delivered by the 
prosecutor’s wife, upon a permission granted by the prosecutor 
under the influence of the false statement. (Reg. v . Moseley* 31 
L.J.M.C. 24 ; L. & C. 92.) 
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(No. 49.) Indictment for Mischief to Cattle. 

That he, on or about the day of committed mischief by 
maiming a horse (or a dog of the value of fifty rupees), the property 
of A B, and that he has thereby committed nn offence punishable 
under s. 429 of the Indian Penal Code, and within, &e. 

Note. — Under this section value may be the essence of the offence, 
and would have to be alleged and proved. 

(No. 50.) Indictment for Lurking House-trespass by Night. 

That he, on or about the day of at 

committed lurking house-trespass by night in the house of and 
that he has thereby committed an offence punishable under s. 456 of 
me Indian Penal Code, and within, &c. 

(No. 51.) Indictment for House-breaking by night with intent to 
commit Theft. 

That he, on or about the day of broke into the 

house of one A B, after sunset and before sunrise, in order to com- 
mit theft, (or in order to the committing of an offence punishable with 
imprisonment, that is to say tlce offence of adultery,) and that he has 
thereby committed an offence punishable under s. 457 of the Indian 
Penal Code, and within, &c 

Note. — If theft has been committed, add a count under s. 380. 
Form 41, ante p. 450. 

(No. 52.) Indictment for breaking open a closed Receptacle 
entrusted to him. 

That he being entrusted with a closed receptacle, that is to say a* 
box containing property, (or which he believed to contain property,) 
did, on or about the day of dishonestly 

break open the same, not having authority so to do, and that be has 
thereby committed an offence punishable under s. 462 of the Indian 
Penal Code, and within, &o. 

(No. 53.) Indictment for forging a BiU of Exchange and 
fraudulently using the same. 

First ; That he, on or about the day of committed 

forgery, by making a certain false Bill of Exchange, purporting to 
be a valuable security, wilh intent to defraud, and that he has 
thereby committed an offence punishable under s. 467 of the Indian 
Penal Code, and within, &o. 

Secondly ; That he, on or about the day of fraudulently 
used the said forged Bill of Exchange as genuine knowing it to be 
forged, and that he has thereby committed an offence punishable 
under ss. 471 467 of the Indian Penal Code, and within, &c. 

Where the forgery consists in altering a true instrument, the 
offence may still be described as a forgery of the whole. (Ante p. 367.) 



454 


FORMS OF INDICTMENT. 


Ifc is not necessary to mention the person upon whom the forgery 
has been passed off, or attempted to be so. (Arch. 466.) 

Where a conviction is sought under s. 467 the document must be 
described so as to bring it within the terms of the section, and such 
description is material and must be made out. So, if the prisoner is 
indicted for uttering a forged document, he cannot receive the 
enhanced punishment for uttering a document described in s. 467, 
unless the indictment has so charged his offence. (6 Bomb. C.C. 43 ) 

(No. 54.) Indictment for Bigamy . 

That he, the said John Brown, on the day of had a 

wife living named Sarah Brown, ( who had been continually absent 
from the said John Brown for the space of 7 years and had not been 
heat'd of by him as being olive within that time,) and that he, on the 
said day, married one Elizabeth Smith, the said last named marriage 
being void by reason of its taking place during the life of the said 
Sarah Brown, ( and that he, the said John Brown, did not before the 
said last named marriage inform the said Elizabeth Smith of the 
real stater of facts connected with his said first marriage, so far as the 
same were within his own knowledge,) and that he has thereby 
committed an offence punishable under s. 494 of the Indian Penal 
Code, and within, &c. 

(No 55.) Indictment for Adultery. 

That he, on or about day of committed adultery 

by having sexual intercourse with one who then was and 

whom he knew (or had reason to believe) to be the wife of another 
man, that is to say of one without the consent or 

connivance of the Baid ( name of husband,) such sexual intercourse 
not amounting to the offence of rape, and that he has thereby 
committed an offence punishable under s. 497 of the Indian Penal 
Code, and within, &c. 

(No. 56.) Indictment for enticing away a Married Woman. 

That he, on or about the day of enticed away from 

her husband (or from one who then had the care of her on behalf of 
her husband) a certain woman named who then was and 

whom he the said then knew (or had reason to believe) 

to be the wife of one with intent that she might have 

illicit intercourse with him the said (or with a certain 

other person named ) and that he has thereby 

committed an offence punishable under s. 498 of the Indian Penal 
Code, and within, &c. 

Note . — In cases of bigamy the offence is completed at the time of 
the second marriage, and must be tried by the Court within whose 
jurisdiction such Becond marriage took place. In cases of adultery 
any Court may try the offence, within whose limits any act of crimi- 
nal connection took place. In cases of enticing or taking away a 
married woman there is an offence triable in every district into 
which the woman was enticed. But where she is taken dot of one 
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district and lives with the man in another, if the trial is to be in the 
latter district it would be well to add a count under s. 498 for detain- 
ing her in that district. Of course, a man cannot be tried twice iu 
the same or in different districts for different acts of the same 
continuons adultery, enticing, or detaining. (See ante p. 394.) 

(No. 57.) Indictment for Defamation. 

That he, on or about the day of defamed A. B, by 

writing and publishing concerning him the following words (here 
insert the defamatory matter) and that he has thereby committed an 
offence punishable under s. 500 of the Indian Peual Code, and 
within, &c. 

Note . — See as to negativing the exceptions in s. 499, Act XVIII 
of 1862, s. 26, and Cr. P.C., s. 439, ante p. 424. 

(No. 58.) Indictment for Criminal Intimidation. 

That he, on or about the day of criminally intimidated 

A B, (by threatening to cause grievous hurt to one It C, with intent to 
cause the said A B to do an act which he was not legally bound to do 
that is, to give money to the accused) and that he has thereby com- 
mitted an offence punishable under s. 506 of the Indian Penal Code, 
and within, &c. 

Note . — The words in italics are probably not necessary, at least in 
the Mofussil, but if any part of the description of the offence is set 
out the whole is necessary. 

(No. 59.) Indictment for attempting to commit House-breaking. 

That he, on or about the day of did attempt to 

commit house-breaking in the house of one and in such 

attempt did an act towards the commission of the offence, and that 
he has thereby committed an offence punishable under s. 511 and 
s. 453 of the Indian Penal Code, and within, &c. 

Note . — No separate count for an attempt is necessary where the 
completed offence is charged. (Act X of 1875, s. 22, and Cr. P.C., 
s. 419, ante p. 419.) The indictment must specify not only s. 511 
but the section of the Code under which the offence, if completed, 
would have been punishable, as a reference to both sections is neces- 
sary to determine the penalty. (2 W.R.C.L. 2.) 

Charges of attempts must, of course, contain a correct legal 
description of the offence attempted, but need not state it in as much 
detail as a charge of actually committing the offence. For instance, 
a count for an attempted theft need not specify the goods which the 
thief attempted to steal, since that cannot always be known. (Reg. 
v- Johnson, 34 L.J.M.O. 24; L. <fc C. 489.) But an indictment for an 
attempt to cheat was held insufficient which simply stated that the 
prisoner '* did unlawfully attempt and endeavour fraudulently* 
falsely and unlawfully to obtain from the A. Insurance Co. £22 10s., 
]ftth intent thereby then and there to cheat and defraud the said 
Company.’* (Reg. v, Maroh, 1 Den. C.C. 505.) Here, not only the 
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indictment pave the prisoner no information as to the nature of the 
offence which was charged against him, but it stated nothing which, 
if admitted, amounted to an offence. 

{No 60.) Indictment for Theft after a previous conviction. 

That he, on or about the day of committed theft by 

dishonestly taking one gold bangle then in the possession of one 
A B, out of his possession without his consent, and that he has 
thereby committed an offence punishable under s. 379 of the Indian 
Penal Code, and within, <fcc. And the said ( defendant ) stands further 
charged that he, before the committing of the said offence, that is to 
say, on the day of had been convicted in Calendar No. 

on the file of of nn offence punishable under Chapter XYIT 

of the Penal Code with imprisonment for a term ot three years, that 
is to say, the offence of house-breaking by night, ( describe the offence 
in the words used in the section under whirh the penalty is imposed ) 
which conviction is still in full force and effect, and that he is thereby 
liable to enhanced punishment under s. 75 of the Indiau Penal Code, 
and within, &c. 

Note . — The date of the previous conviction ought to be mentioned 
in the charge, since, in order to render s. 75 of the Penal Code appli- 
cable, it is necessary that the previous offence should have been com- 
mitted since the 1st of January, 1862, when that Ctide' became law. 
(1 R.J. & P. 562, and see ante p. 42.) But to carry out the above 
principle strictly, it would be rather necessary to state the time at 
which the offence was committed, than the date of the conviction. 

“ If the accusod person has been previously convicted of any offence, 
and if it is intended to prove such previous conviction for the purpose 
of affecting the punishment which is to be awarded, the fact of the 
previous conviction must be stated in the charge. If it is omitted it 
may be added at any time before sentence is passed, but not after- 
wards.” (Cr. P.C., s. 439.) The English practice is the same, but to 
avoid undue prejudice to the prisoner, he is first tried on the sub- 
stantive charge then under enquiry, and, if convicted, he is theu 
charged with and tried on the fact of the previous conviction. 
(Rulings of Madras High Court of 1865 on s. 75 ; 24 & 25 Viet. c. 96, 
8. 116.) 

If the prisoner admits the fact of the previous conviction further 
trial is of course unnecessary. If he pleads not guilty to it also, then 
the previous conviction must be proved in the manner pointed out 
ante p. 436, and evidence must be given to identify the prisoner with 
the person named m the previous conviction. This is generally done 
by some one who was present at the first trial, or who has bad the 
prisoner under his charge upon the former sentence. The finding 
that he was previously convicted must then be entered on the record, 
and the aggravated sentence can be passed. 
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ACT No. XVII of 1862. 


Passed by the Legislative Council of India. 

(Received the* assent of the Governor-General on the 
1st May , 1802. Repealed by Act X of 1872.) 


An Act to repeal certain Regulations and Acts 
relating to Criminal Law and Procedure . 

Whereas by Act XLV of I 860 a Penal Code has 
preamble. been prescribed for British India, and 

the said Code came into operation on 
the 1st day of January, 1862 ; and whereas by Act 
XXV of 1861 , a Code of Procedure is provided for 
the Courts of Criminal Judicature not established 
by Royal Charter, and the said Code likewise came 
into operation on the first day of January, 1862 , in 
the Presidencies of Bengal, Madras, and Bombay, 
and was at the same time, or has since been or here- 
after may be extended to other parts of British 
India ; and whereas it is expedient to repeal, in the 
manner hereinafter provided, certain Regulations 
and Acts relating to Criminal Law and Procedure, 
it is enacted as follows : — 

1. The several Regulations and Acts set forth 
in the Schedule hereunto annexed, so 

i.S2rus%; far m th ®y p rovide f ° r the punish- 

pi-oviding f or the ment of offences, shall be held ’ to 
off e nee b. °* have been and are hereby repealed, 

Exception. from the 1st day of January, 1862 , in 
the Presidencies of Bengal, Madras, 

58 
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Bombay, and in the other parts of British India in 
which such Regulations and Acts or any of them 
were in force on the said 1st day of January, 1862, 
except in so far as they repeal the whole or any 
part of any other Regulation or Act, and except as 
to any offence committed before the said 1st day of 
January, 1862. 

2. To the extent expressed in tfie Schedule 

annexed to this Act, the Regulations 
iaSs eft L 0 d R A 3 * * * * 8 * * ots an d Acts set forth therein, which are 
not repealed by no fc repealed by the last preceding 
places where Code section, shall, except in so far as they 
dure rlm came ri rnto repeal the whole or any part of any 
January 11 1862 lat other Regulation or Act, and except 
as to any offence committed before 
the said 1st day of January, 1862, bfe held to have 
been and are hereby repealed from the said date in 
the Presidencies of Bengal, Madras, and Bombay, 
and in the other parts of British India in which such 
Regulations and Acts or any of them were in force 
on the said 1st day of January, 1862, and in which 
the said Code of Criminal Procedure came into 
operation on such date. 

3. To the extent expressed in the Schedule 

annexed to the Act, the Regulations 

s&me^Reguiation8 an d Acts set forth therein, which are 

and Acta m piacea no t repealed by Section 1 of this Act, 
of criminal Pro- and which were in force on the said 
^“ re mto d oi»ro* 1st day of January, 1862, in any -part 

h°” 1862 1 ** da ” u British India in which the said 
Code of Criminal Procedure did not 

come into operation on the said 1st day of January, 

1862, shall, except in so far as they repeal the whole 
or any part of any other Regulation or Act, and 

except as to any offence committed before the date on 

which the said Code shall have been or shall hereafter 
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be extended to such part of British India, be held 
to have been or shall be repealed in such part of 
British India from the date on which the said 
Code shall have been or shall be so extended 
thereto. 

4. In the investigation and trial of offences 

Procedure and comm ^f e( i before the said 1st day of 
p owe^ e in r the a hi- » January, 1862, the Criminal Courts of 
w^of^oftencM the several grades and the Officers of 
committed before Police shall, after the passing of this 
ib anuary, Act, k e guided by the provisions of the 
Code of Criminal Procedure, so far as the same can 
be applied, where the said Code shall be in operation 
at the time of such investigation or trial, and for 
the trial and punishment of such offences such 
Courts shall exercise the jurisdiction and powers 
vested in them under the said Code of Criminal 
Procedure, provided that no person convicted of 
any such offence shall be liable to any other punish- 
ment than that to which he would have been liable 
had he been convicted of such offence before the said 
1st day of January, 1862, and that no such person 
who shall claim the same, shall be deprived of any 
right of appeal or reference to a Sudder Court 
which he would have enjoyed had the trial been 
held under any of the Regulations or Acts hereby 
repealed. 

5* In any part of British India to which the 
Code of Criminal Procedure shall be 

iny estigat lo n R and extended after the passing of this Act, 
trial, in piaoes to the said Code shall, subject to the 
Criming 6 ^Prooo* provisions of the last preceding sec- 
tion, be followed in the investiga- 
Aot, of offences tion and trial of any offences com- 
da?e“fStteurion! mitted before the date of suck 
extension. 
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Saving of certain 
sentences passed 
for offence com- 
mitted before 
Code of Criminal 
Procedure came 
into operation, by 
reason only of the 
procedure of that 
Code having been 
followed. 


6 - No sentence passed before the passing of 
this Act for any offence which shall 
have been committed before the 1st 
day of January, 1862, (or whenever 
the said Code of Criminal Procedure 
shall not have been extended to any 
place in British India on the said 1st 
day of January, 1862, then before the 
date on which the said Code shall 
have been extended to such place,) shall be liable 
to be quashed or set aside by reason only of the 
Procedure in the investigation or trial of any^such 
offence having been wholly or in part the procedure 
provided by the said Code of Criminal Procedure. 

Provided that, if in any such case it 
shall appear that the accused party 
has been deprived of any right of appeal or reference 
to a Sudder Court which he would have enjoyed had 
the trial been held under any of the Regulations 
or Acts hereby repealed, the Sudder Court or the 
highest Court of Criminal Jurisdiction may call for 
the proceedings in the case and pass such order 
thereon as it may deem just and proper. 


Proviso. 


7 - 


Saving of certain 
sentences passed, 
ko.j before passing 
of this Act. 


Nothing in this Act shall affect any sentence 
or order passed, or any proceoding held, 
or any act done, previously to the 
passing of this Act and in accordance 
with any Act or Regulation repealed 
by this Act. 
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SCHEDTTLE OF REGULATIONS AND ACTS REPEALED;' 


Reference to Regulation or Act. 


Extent of Repeal. 


Act XIII of 1835 ... 
XV of 1835 ... 

XVIII of 1835 

XX of 1835 ... 

VI of 1836 ... 

XXX of 1836 ... 

XVIII of 1837 

XXI of 1837 ... 
XXIII of 1837... 
XXVII of 1837 
XXX of 1837 ... 
XXXIII of 1837 
XXXVII of 1837 

III of 1838 ... 

IX of 1838 ... 

XXVI of 1838... 
II of 1839 
XVni of 1839... 

XIX of 1839 ... 
I of 1840 

IV of 1840 ... 

V of 1840 

XI of 1840 ... 

XVII of 1841 ... 

XXI of 1841 ... 

XXX of 1841 ... 

XXXI of 1841... 
VIII of 1842 ... 

XVIII of 1842... 

IV Of 1843 ... 


VIII of 1843 ... 


XV of 1843 ... 

XXIV of 1843 
III of 1844 ... 

XIV of 1844 ... 
II of 1845 
X of 1845 
XVIII of 1845 .. 
XXVII of 1845 
XXX of 1845 


The whole. 


Section IV. 
The whole Act. 
Section XII. 


V-The whole. 


j Sections II and III. 

j Section II, so much as was not 
j repealed by Act X of 1861. 
The whole Act. 

Section I. 


The whole. 


( Sections XXVII, XXIX, XXX, 
\ XXXI, XXXII, XXXIII, 
i XXXIV, XXXVI, XXXVII, 
XLI, XLII, XLIII, LI, LIV, 
VLV, and LVI. 

C In so far as it relates to the 
) powers of Deputy Magistrates 
( or Judicial Officers. 


.The whole. 
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Reference to Regulation or Aot. 


Extent of Repeal. 


Act VII of 1846 ... 

X of 1847 

XX of 1847 ... 

I of 1848 

III of 1848 ... 

V of 1848 

XI of 1848 ... 

XIX of 1848 ... 

IV of 1849 ... 

XIV of 1849 ... 
VII of 1850 ... 

XIII of 1850 ... 
XVI of 1850 ... 
XXXVIII of 1850 
IV of 1851 ... 

XVI of 1851 ... 
XXXII of 1852 

I of 1853 


VII of 1854 ... 


X of 1854 


XII of 1854 

XV of 1855 

XVI of 1855 
XIX of 1855 

I of 1856 

II of 1856 
IV of 1856 

XVII of 1856 


III of 1857 


VII of 1857 ... 
XI of 1857 ... 


| The whole. 
Section IV. 


[■The whole. 



So much of the Act as relates 
to warrants isstted otherwise 
than under the provisions of the 
said Act. 

So much of Section I as reoites 
that the order passed by any 
Assistant or Deputy Magistrate 
shall be subject to appeal, and 
Sections II and III. 


> The whole. 


Section V. 


| The whole. 

f So much of Section XIII as pro- 
vides that offences under the 
said section shall be dealt with 
by the Police Officers according 
to the provisions of Section 
XXV, Regulation XX of 1817 
of the Bengal Code, Section 
XXVII, Regulation XI of 1816 
of the Madras Code, and Section 
XLIII, Regulation XII of 1827 
i^of the Bombay Code. 

Section IV. 

Sections I and II. 
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Reference to Regulation or Act. 

Extent of Repeal. 

Act XXIV of 1859 

' Sections XXII to XLIII both 
inclusive, and so much of the 
< Schedule as repeals Clause I, 

Ill of 1860 

Section XI of Regulation XI 
of 1816. 

The whole Act. 

XVII of 1860 

Section XI. 

XXXV of 1860 

The whole Act. 

XXII of 1861 

Sections I, II, III, IV, and V. 


BENGAL. 


Regulation IX of 1793 


XIII of 1793 .. 
XXII of 1793... 
VII of 1794 ... 


XVI of 1795 ... 


XVII of 1795.. 

XXI of 1795 . 
II of 1796 

IX of 1796 . 

XI of 1796 . 

II of 1797 

IV of 1797 . 

XIII of 1797 . 

XIV of 1797 . 

III of 1798 . 

II of 1799 

IV of 1799 • 

VIII of 1799. 

X of 1799 

III of 1801 . 

VIII of 1801 . 
VI of 1802 . 


( Sections IV, V, VI, VII, VIII, 
IX, X, XI, XII, XIV, XV, 
XVI, XVII, XVIII, XXIII, 
XXVI, XXVII, XXIX, XLVII, 
XL VIII, XLIX, L, LI, LIII, 
LIV, LVI, LVII, LVIII, LXI, 
LXIV, LXV, LXXIV, LXXV, 
LXXVII, and LXXVIII. 
Sections IX and XI. 



Sections X, XVI, XXII, XXXI, 
XXXII, XXXIII, XXXIV, and 
XXXVIII. 

The whole Regulation. 

Section IV, Clause 1, in bo far 
as it extends the provisions of 
Regulation IX of 1793, which 
are repealed by this Act, and 
Clauses 2, 4, and 5, and the 
following sections of the Regu- 
lation. 


Sections X, XX, XXIX, XXX, 
XXXI, XXXII, and XXXV. 


The whole. 


Section III. 


^The whole. 
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Reference to Regulation or Act. 


Extent of Repeal. 


Regulation VI of 1803 

VII of 1803 ... 


VIII of 1803... 

XII of 1803 . 
XX of 1803 ... 

XXXV of 1803 

L oE 1803 ... 

LIII of 1803... 

III of 1804 ... 

IV of 1804 ... 


IX of 1804 ... 


Ill of 1805 ... 
VIII of 1805 ... 
I of 1806 


XII of 1806 ... 


XV of 1806 ... 
II of 1807 
IX of 1807 ... 

XIV of 1807 ... 


i The whole Regulation with ex- 
ception of Sections III and 
XXXIV. 

( From Section V to Section XLI, 
} both inclusive. 

f The whole Regulation with ex- 
< oeption of Sections VI, XXIV, 
(and XXVI. f 
Sections XII and XIV. 

The whole Regulation. 

| Section III, Clauses 3, 4, and 5, 
( and Section X. 

) 1 

> The whole. 

Proviso in Section VII. 
f So much of the Regulation as 
I extends the whole or any part of 
Regulations VI, VII, VIII, XX, 

| J XXXV, and LIILof 1803 which 
\ are repealed by this Act, to the 
j Districts mentioned in Sections 
III and IV ; Sections V and VI, 
( and the proviso in Section XI. 
The whole Regulation. 

Section XIV. 

Sections VI, VII, VIII, and IX. 

! Section III, in so far as it ex- 
tends the parts of Regulation 
IX of 1804, and Regulation VIII 
of 1805, and the other Regula- 
tions therein referred to, which 
are repealed by this Act. 

| The whole. 

( Section XI, Clauses, 7, 8, 9, 10, 
<11, and 12, Section XX and Sec- 
tion XXI. 


VIII of 1808 ... 
I of 1810 
VI of 1810 ... 
XIV of 1810.. 


I of 1811 


| The whole. 

Sections III, IV, and V . 

The whole Regulation. 

/The whole Regulation, except so 
much of Section X as declares 
landowners and others account- 
able for the early communica- 
tion to the Magistrate for inform- 
ation respecting revivers ot 
. stolen goods. 
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Reference to Regulation or Act. 

Extent of Repeal. 

Regulation VI of 1811 


The whole Regulation. 

X of 1811 

... 

Section III. 

XIV of 1811 ... 


The whole Regulation. 

Sections II and III, so much of 

Ill of 1812 ... 


Section IV as provides a punish- 

... 

xnent for the offence mentioned 

VII cl 1813 ... 


in the section. Section VI and 
k Section XII. 

• • • 

Section III. 

IX of 1813 ... 

• •• 

The whole Regulation. 

( So much of Section II as pro- 

VIII of 1814 ... 

“ ... 

< vides a punishment for the of- 


* 

l fence mentioned in the section. 

XI of 1814 ... 

XV of 1814 ... 

• m m 

j The whole. 

XIV of 1816 ... 

#M 

Sections IX and XV. 

XVII of 1816... 


Section VIII, Clauses 3 and 4. 

XVII of 1817-.. 

XX of 1817 ... 


The whole Regulation. 
r Clauses 3 and 4 of Section VI, 
Clauses 5, 6, and 7 of Section 
VIII, Sections IX. XII, XIII. 

lit 

XIV, XV, XVI, XVII, XVIII. 
XIX, XX, XXII, XXIII, XXIV. 
kXXV, and XXVI. 


VI of 1818 ... 

VIII of 1818... 

1 1 • 


XII of 1818 ... 

... 


Ill of 1819 ... 

• . • 


VII of 1819 ... 



IV of 1820 ... 



VII of 1820 ... 



Ill of 1821 ... 



I of 1822 

... 


IV of 1822 ... 

• • • 


VII of 1822 ... 

• ■ . 


II of 1823 ... 

• • • 


IV of 1823 ... 

• . , 

-The whole. 

VI of 1824 ... 

■ • . 

X of 1824 ... 

• •• 


I of 1825 

9 m 


IV of 1825 ... 

9 •• 


XII of 1825 ... 

• •• 


XVI of 1825 ... 

999 


I of 1828 



VI of 1828 ... 

■ •• 


VIII of 1828 ... 

... 


VI of 1829 ... 

• • • 


VII of 1829 ... 

# m 


XII of 1829 ... 



XVII of 1829... 

f •• 

Sections IV and V. 


59 
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Reference to Regulation or Act. 

Extent of Repeal. 

Regulation IV of 1830 

VIII of 1830 ... 

J The whole. 

VI of 1831 

Sections XII and XIII. 

C Sections V and VI, and so much 

VII of 1831 ' 

I < of Section VII, as relates to 
• (.Session Judges. 

IX of 1831 

II of 1832 

HI of 1832 1 

VI of 1832 

■ Sections III and IV. 

Sections II anjl III. * 
j Clause 2 of Section II. 
i Sections IV, V, and VI. 

( The whole Regulation, except 
I Section VI f. 

II of 1831 1 


Iir of 1802 ... 

IV of 1802 ... 

VII of 1802 ... 


VIII of 1802 


XI of 1802 ... 

XII ot 1802 ... 
XV of 1803 ... 
I of 1810 

VI of 1811 ... 

VI of 1816 ... 

IX of 1816 ... 


X oi 1816 


XI of 1816 .. 


HI of 1817 ... 

I of 1818 

III of 1819 ... 

V of 1819 

IV of 1821 ... 

IT of 1822 ... 

VI of 1822 ... 

I of 1824 

I of 1825 

III of 1826 ... 

II of 1827 

III of 1827 ... 

VI of 1827 ... 


MADRAS. 

Section VIII. 

Section XX. 

Tho whole Regulation. 

Sections VIII, IX. X, XI. XIII, 
XIV, XV, XVI, XVII, XVIII, 
XX. XXI, XXIII, XXIV, and 
XXV. 

Section VIII. 

Sections XII, XIII, and XIV. 

| Tho whole. 

Section XLTX. 

The whole Regulation, except 
Sections II, III, IV, V & XL11, 
and Nos. 1 and 2 of Appendix 
( Tho whole Regulation, except 
( Section XL, and Appendix. 
/'The whole Regulation, except 
) Sections VIII. IX, X, XI, 
1 Clause (Act XXXVI ol 1867’, 
C.XI 1 1, XIV, and XLVI1. 

Section II. 

| The whole. 

C The whole Regulation, except 
C Section VI. 


The whole. 


Section III. 
j The whole. 
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Reference to Regulation or Act. 


Extent of Repeal. 


Regulation VIII of 1827 ... 


X of 1827 
VIILof 1828 
IX of 1828 .. 

VI of 1829 .. 

VIII of 1829 .. 
II of 1830 

II of 1831 

III of 1S31 . 

VIII of 1831 . 

VIII of 1832. 

IX of 1832 . 

XIII of 1832 . 

II of 1833 

III of 1833 . 

I of 1834 


( So much of Section IV as pro- 
vides for native Judges being 
guided by Regulation X of 1816, 
' Sections V, VII, VIII, X, XI, 
XII, XIII, and Clauses 3 and 4 
\of Section XIV. 

l.The whole. 


Section V. 

The whole. 

Section II. 

The whole Regulation. 


BOMBAY. 


II of 1827 
TV of 1827 
XI of 1827 


XII of 1827 




I 


Section XXXVI. 

{ Clause 4, Section XXXIV. also 
Section LII, and Sections L1V 
and LV. 

The whole Regulation. 
fThe whole Regulation, with the 
following exceptions Section I, 
in as far as it applies to the Zillah 
Magistrate; Clause I ot Section 
I LI, in as far as it relates to the 
Police functions of the Zillah 
Magistrate ; Clause 2 of Section 
III ; Clause 5 of the same section, 
in is - l ar as it extends to the 
Zillah Magistrate ; Section IV, 
in as far as it extends to Assis- 
tant Collectors m charge ; Sec. 
- VI ; Clause 4 of Sec. X ; Clause 
I of Section XIII, in as far as it 
regulates the eudorsement and 
record or warrants issued by 
Magistrate ; Clauses 1,6, 7, and 
8 of Section XIX; Section XX; 
Clause 1 of Section XXII, in as 
far as it relates to the superin- 
tendence of Village Police ; 
Clause 2 of Section XVII ; 
Section XXX ; Clause 4 of Sec- 
tion XXXI ; Sootions XXXVII 
and XL i and Chapter VI. 
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repealing act. 


Reference to Regulation or Act. 


Extent of Repeal. 


Regulation XIII of 1827 ... 


XIV of 1827 ... 

XV of 1827 ... 
XXIII of 1827 
XXX of 1827- 

XVI of 1828 ... 

Ill of 1830 ... 


IV of 1830 ... 

XVI of 1830 ... 
XIX of 1830 ... 

V of 1831 

VIII of 1831... 

IX of 1831 ... 

Ill of 1833 ... 

VII of 1833 ... 

VIII of 1833 ... 




("Sections IV, V, VI, X, XI, XII, 
and XIII ; Chapters III and IV : 
Sections XXIX and XXX ; 
Clauses 1 and 2, Section XXXI, 
Clause 3 of Section XXXIII, and 
the whole of Chapter VI, except 
» Clause 3 of Section XXXIX, in 
as far as it authorizes the occa- 
sional substitution of a letter for 
a summons, and except Clause 9 
of the same section. Clause 2 of 
Section XXXVI, and Clauses 1 
^and 2 of Section XLIII. 

i Thc whole Regulation, except 
Clause 2 of Section III, and Sec- 
tions XX and XXIII. 

1 Tho whole. 


J The whole Regulation, except 
I Sections II, IV, VI, and VII. 
f The whole Regulation, except 
< Clause 1 of Section I, and Sec- 
( tion II. 

^ The whole. 

C Tho whole Regulation, except 
1 Section I. 


The whole. 
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ACT No. XVIII of 1862. 

Passed m the Governor-General of India 
in Council. 

( Received the assent of the Governor-General on 
the 1st May , 1862.) 


An Act to repeal Act XVI of 1852 in those parts 
of British India in which the Indian Penal Code 
is in force , and to re-enact some of the provisions 
thereof with amendments , and further to improve 
the administration of Criminal Justice in Her 
Majesty s Supreme Courts of Judicature. 

Whereas, in consequence of the passing of the 
„ „ Indian Penal Code, many of the pro- 

rrcamble - visions of Act XVI of 1852 (for 

further improving the administration of Criminal 
Justice in Her Majesty's Courts of Justice in the 
territories of the East India Company) have become 
inapplicable and others require amendment, and it 
is expedient to repeal the said Act, and, pending the 
preparation of a Code of Criminal Procedure for 
Her Majesty's Supreme Courts of Judicature, to 
re-enact some of the provisions of the said Act, and 
to make further provision for the administration 
of Criminal Justice in such Courts ; It is enacted 
follows 



470 


CRIMINAL LAW AMENDMENT ACT. 


1 — 25* Repealed by Act X of 1875. 

It shall not be necessary to allege in an 
Absence of ge- indictment any circumstances for the 
nerai exceptions purpose of showing that the case does 
Code to be asauni- not come, nor shall it be necessary 
ed - to allege that the case does not come 

within any of the general exceptions contained 
in Chapter IV of the Indian Penal Code, or 
within the exceptions contained in Section 136, 
Section 300, Section 323, Section 324, Section 325, 
Section 326, Section 375, or Section 499 of the 
said Code, but every charge shall be understood 
to assume the absence of all such circumstances, 
and it shall not be necessary on the part of the 
prosecutor to prove at the trial the absence of 
such circumstance ; but the person 
indicted shall be entitled to give 
evidence of the existence of any such 
circumstances, and evidence in disproof thereof may 
then be given on the part of the prosecutor. 


27- In proving the existence of circumstances 
as a defence under the 2nd, 3rd, 5th, 
presumed in cer- 6th, 7th, 8th, 9th, or 10th exception 
tain cases. to Section 499 of the Indian Penal 

Code, good faith shall be presumed unless the 
contrary appear. 


28. In every indictment, words used in de- 
scribing an offence shall be deemed 
ment^to betaken to have been used in the sense 
in the sense of the attached to them by the Indian 

ena ' Penal Code. 


« 29. Any person accused of murder, or of 
culpable homicide not amounting to 
der rl or" f cSip'!bio" murder, may be dealt with, tried, and 
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acTwbloh oL«d punished by any of Her Majesty’s 
or the death took Supreme Courts of Judicature, if the 
jurisdiction. 11 ° act which shall have caused the death 
shall have been committed wholly or 
partly within the local limits of the jurisdiction of 
such Court, or if the death shall have taken place 
within such local limits, in the same manner as if 
both the act had been committed and the death had 
taken place within such local limits. 

30 * Any person accused of an offence may be 
dealt with, tried, and punished by 
may pr dSS with any of Her Majesty’s Supreme Courts 
comm C onced h oi Judicature, if the offence shall have 
completed within been either commenced or completed 
local Jans ction. w ^hin the local limits of the jurisdic- 
tion of such Court, in the same manner as if the 
offence had been wholly and entirely committed 
within such local limits. 

31 . Whenever the offence of which any person 

shall be accused shall consist of any 
offence may be thing- which has been done and of 

dealt with if ° . 

either the act was any consequence which has ensued 
sequpuco ^ensued therefrom, the person accused may be 
Action the iuri8 ‘ dealt with, tried, and punished by 
any of Her Majesty’s Supreme Courts 
of Judicature if either the act shall have been done 
or the consequence shall have ensued within the local 
limits of the jurisdiction of such Court, in the same 
manner as if both the act had been done and the con- 
sequence had ensued within such local limits. 

32 . Whenever a person shall be accused of any 

lt . . offence punishable under Sections 411, 

property 111 ti n 412, 413, or 414 of the Indian Penal 
Sffonc^i^com 6 - Code in respect to the receiving or 
i^riSchon the retaining of stolen property, such per- 
son may be dealt with, tried, and 
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punished by any of Her Majesty’s Supreme Courts 
of Judicature if the offence by which the possession 
of the property shall have been transferred, shall 
have been committed either wholly or in part within 
the local limits of the jurisdiction of such Court ; 
or if any of the stolen property shall have been 
received or retained by the person accused within 
such local limits. 

33. If any person shall be accused of any 

offence under Section 424 of the 
JfShdrtr 0 ” Indian Penal Code of dishonestly or 
movai or conceal- fraudulently concealing or removing 

ment of property. r « ° 

any property of himsell, or of any 
other person, or of dishonestly or fraudulently 
assisting, or fraudulently assisting in the conceal- 
ment or removal thereof, such person may be dealt 
with, tried, and punished by any of Her* Majesty’s 
Supreme Courts of Judicature, if the property 
shall have been concealed or removed in any place 
within the local limits of such Court, or shall have 
been removed from any place within such local limits. 

34. If any act shall have been committed, or 

the consequence of any act shall have 
ensued, on the boundaries of the local 
or near the bound- jurisdiction of such Court, or so near 
guc j 1 b oun d ar i eg a s to render it 
doubtful whether such act was com- 
mitted or such consequence ensued within such local 
limits or not, such act or consequence may for all 
purposes be stated, deemed, and taken to have been 
committed or to have ensued within such local limits. 

35* If any person shall be accused of any offence 
provision for tho alleged to have been committed on a 
committod°^oD 0e » journey or on any voyage in British 
journey or vojBge. India, such person may be dealt with, 
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tried, and punished by any of Her Majesty’s 
Supreme Courts of Judicature, if any part of the 
journey or voyage shall have been performed within 
the local limits of the jurisdiction of such Court. . 

36 — 46 * Repealed by Act X of 1875. 

47 — 52 - Repealed by Act XII of 1867. 

53. Froifi and after the passing of this Act all 
persons who- are confined at the date 
8 o^ V now nf in ri Sie of passing of this Act in the House of 
House of Correc- Correction, whether under the sentence 
of any of Her Majesty’s Supreme 
Courts of Judicature, or of any Justice of the Peace 
or Police Magistrate, shall be considered to be and 
shall remain in the custody of the Officer in whom 
the control of such House of Correction is vested, 
whether such Officer be the Sheriff or not, or of the 
keeper of such House of Correction, and such 
Officer and keeper shall be responsible for the safe 
custody of all such persons. 

54 — 56 - Repealed by Act X of 1875. 


57 . In the construction of this Act, unless 
where a contrary intention appears 
from the context, the word “ indict- 
ment” shall be understood to include 
information, inquisition, or present- 
ment, as well as indictment, and also any plea, 
replication, or other pleading ; and the term 
u finding of the indictment” shall 
be understood to include the taking 
of an inquisition, the exhibiting of 
an information, and the making of 
a presentment ; and words importing the singular 
number or masculine gender shall include several 
persons and parties as well as one person or party, 

60 


Definition a. 


Indictment ” 


. “ Finding of the 
indictment.'' 

Number and 
gender. 
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and females as well as males, and bodies corporate 
as well as individuals, and several matters and 

. . , things as well as one matter and 

„ thing. Words which refer to acts 

British India. , ° i n • i i -n • • 

done shall include illegal omissions. 
Tho words “ British India” shall denote the terri- 


tories that are or shall become vested in Her Majesty 
by the Statute 21 & 22 Viet. c. 106, entitled “An 
Act for the better Government of India,” except 
the Settlement of Prince of Wales’ Island, Singa- 
pore, and Malacca ; and the word “ property” shall 
Pr be understood to include goods, chat- 

J ’ tels, money, valuable securities, and 
every other matter or thing, whether real or per- 
sonal, upon or with respect to which any offence may 
be committed. 
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ACT No. VI or 1864. 


Passed by tiie Governor-General of India 
in Council. 

(Received the assent of the Governor-General, 
on the 18th February , 1864.) 


An Act to authorise the punishment of Whipping 
in certain cases. 


Whereas it is expedient that in certain cases 
offenders should be liable, under the 
provisions of the Indian Penal Code, 
to the punishment of whipping, it is enacted as 
follows : — 


Preamble. 


1. In addition to the punishments described in 
whipping added Section 53 of the Indian Penal Code, 
to the punishment offenders are also liable to whipping 

described in Sec- .. « ,, 

tmn 53 of the under the provisions ot the said 

Penal Oods. Code. 


2- Whoever commits any 


er commits an y oi uie joiiovving 
offences may be punished with whip- 
ping in lieu of any punishment to 


OffenceB punish 

able vnth whip r - 0 — -- j x 

other p unfahmen t which he may for such offence ot 
K ,, , , « r i b,d by liable under the Indian Penal Code 
that is to say : — 


1- Theft, as defined in Section 378 of the said 
Code. 
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2. Theft in a building, tent, or vessel, as defined 
in Section 380 of the said Code. 

3. Theft by a clerk or servant, as defined in 
Section 38 1 of the said Code. 

4. Theft after preparation for causing death or 
hurt, as defined in Section 382 of the said Code. 

5. Extortion by threat, as defined in Section 388 
of the said Code. 

6. Putting a person in fear of accusation in 
order to commit extortion, as defined in Section 389 
of the said Code. 

7. Dishonestly receiving stolen property, as 
defined in Section 411 of the said Code. 

8. Dishonestly receiving property stolen in 
the commission of a Dacoity, as defined in Section 
412 of the said Code. 

9. Lurking house-trespass or house-breaking, 
as defined in Sections 443 and 445 of the said Code, 
in order to the committing of any offence punishable 
with whipping under this section. 

10. Lurking house-trespass by night, or house- 
breaking by night, as defined in Sections 444 and 
446 of the said Code, in order to the committing of 
any offence punishable with whipping under this 
section. 

The effect of the Whipping Act is to make whipping a punishment 
under the Penal Code. Therefore, if a prisoner is convicted on the 
same day of two offences, for one of which whipping may be inflioted 
either in substitution of, or in addition to, other punishment, such 
whipping may be inflicted for such offence, ana any other legal 
penalty for the other offenoe. (7 BX.R. 165, over-ruling the F.B. 
decisiou in Nassir v. Chundor, 5 R.C.C.C.R. 45 ; 5 Mad. S.G. Rul* 
18 ; 6 Bomb. C.C. 83.) ' 
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3. Whoever, having been previously convicted 
of any one of the offences specified 

TiSfon"““.ny°“' in ^ he last preceding section, shall 
fence mentioned again be convicted of the same 
whipping may°be offence, may be punished with whip- 
P in S in lie . u of 0l ' rn addition to any 
other punishment to which he may 
for such offence be liable under the Indian Penal 
Code. 


It is held bocn Dy the Bengal and Bombay High Courts that s. 3 
of this Act only applies to the cases of persons who having under- 
gone the punishment for a previous offence, and being undeterred 
or unreformed by it, commit a seoond offence. (4 B.A. Cr. 5 ; 1 
R.C.C. Cr. 60 ; 3 Bomb. C.C. 38 ; 7 Ibid. 70.) The Madras High 
Court take an opposite view, and have twice laid it down that the 
previous conviction required by s. 3 of the Whipping Act might be 
on the same day, and that the section did not mean previously 
convicted and punished.” (5 Mad. H.C. Rul. 18.) I confess that the 
Ruling of the Bengal and Bombay Courts recommends itself more to 
my judgment. Of course the same construction would be applicable 
to the following section. 

The previous offence must also be the same offence as that of 
which the prisoner is convicted the seoond time. Therefore, a 
previous conviction for simple theft does not render whipping 
permissible on a subsequent conviction for theft in a dwelling- 
house. (5 Mad. H.C. Rul. I ; 7 Bomb. C.C. 68) Quaere the special 
instance. In each case the same offence of theft had been com- 
mitted, though on the second occasion in a place which rendered 
that offence more highly punishable. 


4 . Whoever, having been previously convicted 
of any one of the following offences, 

Oftencespunish- 1 n • • , , /P,» 

able in ease of shall be again convicted of the same 

»Tthippi C ^Tn offence, may be punished with whip- 
addition to other pi D g in addition to any other punish- 
poms ■■■men*. ment to which he may be liable under 
the Indian Penal Code, that is to say : — 

1. Giving or fabricating false evidence in such 
manner as to be punishable under Section 193 of 
the Indian Penal Code. 


2. Giving or fabricating false evidence with 
intent to procure conviction of a capital offence, as 
defined in. Section 194 of the said Code. 
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3. Giving or fabricating false evidence with 
intent to procure conviction of an offence punish- 
able with transportation or imprisonment, as defined 
in Section 195 of the said Code. 

4. Falsely charging any person with having 
committed an unnatural offence, as defined in Sections 
211 and 377 of the said Code. 

5. Assaulting or using Criminal force to any 
woman with intent to outrage her modesty, as 
defined in Section 354 of the said Code. 

6. Rape, as defined iu Section 375 of the said 
Code. 

7. Unnatural offences, as defined in Section 377 
of the said Code. 

8. Robbery or Dacoity, as defined in Sections 
390 and 391 of the said Code. 

9. Attempting to commit robbery, as defined in 
Section 393 of the said Code. 

10. Voluntarily causing hurt in committing rob- 
bery, as defined in Section 394 of the said Code. 

11. Habitually receiving or dealing in stolen 
property, as defined iu Section 413 of the said Code. 

12. Forgery, as defined in Section 4C3 of the 
said Code. 

13. Forgery of a document, as defined in Sec- 
tion 466 of the said Code. 

14. Forgery of a document, as defined in Sec- 
tion 467 of the said Code. 

15. Forgery for the purpose of cheating, as 
defining in Section 468 of the said Code. 

■ 16. Forgery for the purpose of harming the 
reputation of any person, as defined in Section 468 
of the said Code. 
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17. Lurking house-trespass or house-breaking, 
as defined in Sections 443 and 445 of the said Code, 
in order to the committing of any offence punishable 
with whipping under this section. 

18. Lurking house-trespass by night or house- 
breaking by night, as defined in Sections 444 and 446 
of the said Code, in order to the committing of any 
offence punishable with whipping under this sec- 
tion. 

5 . Any juvenile offender who commits any 
juvenile offender offence which is not by the Indian 
punishable^ with Penal Code punishable with death, 
feuceanot punish- may, whether for a first or any other 
able with death. offence, be punished with whipping 

in lieu of any other punishment to which he may for 
such offence be liable under the said Code. 

The Bombay High Court considers any person under 16 to be a 
juvenile offender. (8 Bomb. C.C. 9.) 

6. Whenever any local Government shall by 

Notification in the official Gazette 
£? e sec- have declared the provisions of this 

^unith^with sect ' on b e in force in any frontier 
whipping 6 in fron- District or any wild tract of country 
wild tracts^ 8 and within the jurisdiction of such local 
Government, any person who shall in 
such district or tract of country after such Notifi- 
cation as aforesaid commit any of the offences spe- 
cified in Section 4 of this Act, may be punished 
with whipping in lieu of any other punishment to 
which he may be liable under the Indian Penal Code. 

7. No female shall be punished with whipping, 

nor shall any person who may be 
feSi£. ption o£ sentenced to death, or to transport- 
ation, or to penal servitude, or to im- 
prisonment for more than five years, be punished 
with whipping. 
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This section applies even though the sentence of transportation, 
<&c., has been passed in a different case, provided it has been already 
passed before the whipping is, awarded. (I Mad. L.R. 56.) 


Officers inferior 
t o subordinate 
Magistrate of the 
1st class not to 
pass sentence of 
whipping unless 
expressly em- 
powered by Go- 
vernment. 


8- (This section is repealed by 
the Cr. P.C. of 1872, which provides 
(s. 20) that whipping may be inflicted 
by Magistrates of the 1st and 2nd 
but not of the 3rd class.) 


The extent of whipping to which a Magistrate ma^ sentence is not 
limited, except by s. 10 of Act VI of 1864, winch limits the amount 
of the punishment generally. It matters not whether whipping is 
imposed as a punishment by a Magistrate or by a Sessions J udge, each 
of them, if he can pass the sentence at all, can impose it to the full 
extent authorized by the Act. (Per Peacock, O.J , 5 R.O.O.C.R. 53 ; 
5 Mad. H.C. Rul. 18.) 


9 . (When the punishment of whipping is awarded 

in addition to imprisonment, by a 
whipping if Court whose sentence is open to 
tion to imprison- revision by a superior Court, the 
Sflicted hen 40 ** whipping shall not be inflicted until 
fifteen days from the date e of such 
sentence, or if ati appeal be made within that time 
until the sentence is confirmed by the superior 
Court, but the whipping shall be inflicted im- 
mediately on the expiry of the fifteen days, or in 
case of an appeal immediately on the receipt of 
the order of the Court confirming the sentence.) 
(Cr. P.C., s. 310.) 

A sentence of flogging cannot be carrieB out after the expiry of the 
15 days. (C Mad. H.C. Rul. 38.) 

10. (In the case of a person of or over 1G years 

of age, the punishment or whipping 
i ng 10 the°^ pauUh- shall be inflicted with such instrument 
ment - in such mode and on such part of 

the person as the local Government shall direct, 
and in the case of a person under 1G years of age 
it shall be inflicted in the way of school discipline 
with a light rattan. In no case, if the cat-o’-nine- 
tails be the instrument employed, shall the punish- 
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tnent of whipping exceed 150 lashes, or if the rattan* 
be employed shall the punishment exceed 30 stripes. 
The punishment shall be inflicted in the presence 
of a Magistrate, or a Superintendent of a Jail, 
(Act XI of 1874, s. 33) and, also, unless the Court 
which passed the sentence shall otherwise order, 
in the presence of a Medical Officer.) Cr. P. C., 
s. 311.) 


11 . (No sentence of whipping shall be carried 
into execution unless a Medical 
Officer, if present, certifies, or, if 
state ^of health flt ^ere is n °t a Medical Officer present, 
unless it appears to the Magistrate 
m Nor by inatai- or Superintendent (Act XI of 1874, s. 

33) present, that the offender is in a 
fit state of health to undergo the punishment ; and 
if, during the execution of a sentence of whipping, a 
Medical Officer certifies, or it appears to the Magis- 
trate or Superintendent (Act XI of 1874, s. 33) 
present, that the offender is not in a fit state of 
health to undergo the remainder of the punishment, 
execution shall be stayed. No sentence of whip- 
ping shall be executed by instalments.) Cr. P. C., 
s. 312.) 

Accordingly, if the prisoner is unable to suffer his whole sentence 
of whipping he juust be discharged as to the residue. (3 R.C.C. 
Circ. 3, 3 Mad. i£.C. Appx. 


12 - (In any case in which, under Section 312, 
Procedure if sentence of whipping is wholly or 
punishment cim- partially prevented from being carried 
Sndcr be th\ nflw iMt into execution, the offender shall be 
section. kept J n custody till the Couit which 

passed the sentence can revise it, and the said 
Court may, at its discretion, either order the dis- 
charge of the offender, or sentence him in lieu pf 
whipping, or in lieu of so much of the sentence of 
whipping as was not carried out, to imprisonment 

61 
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for any period which may be in addition to any 
other punishment to which he may have been 
sentenced for the same offence ; provided that the 
whole period of imprisonment shall .not exceed 
that to which the offender is liable by law, or that 
which the said Court is competent to award.) (Cr. 
P.C., s. 313.) 

Sentences of whipping awarded by the High Court shall be 
carried out in the manner provided by the Cr. f'.C., ss. 311-313, 
(Act X of 1875, s. 108.) 
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ACT No. XXXI ok 1807. 

Passed by the Governor-General of India 
in Council. 

(Received the assent of the Governor -General 
on the Kith June , 1867J 


(An Act to render penal certain offences committed 
by servants of Railway Companies.) 

Whereas it is expedient to extend certain pro- 
visions of the Indian Penal Code 
ij.-umWc. relating to public servants to persons 
in the employment of Railway Companies; It is 
hereby enacted as follows - 


1. In this Act “ Railway Company” means the 
proprietors for the time being of 
CLus t " I,Ictfttlon every railway or tramway situate in 
the territories vested in Her Majesty 
or Her Successors under the Statute 21 & 22 Viet, 
cap. 10G (An Act for the better Government of 
India ), or (so far only as regards British subjects 
within the dominions hereinafter mentioned) situate 
in the dominions of Princes amt States in the East 
Indies in alliance with Her Majesty or Her Suc- 
cessors, and the lessees, representatives, and assigns 
of such proprietors. 


% Every officer and servant of a Railway 
Railway oilier Company shall be deemed a “ public 
ana servants to servant” within the meaning of Sea- 

public servants 0 , 

jvitbinmoiunngof tions 16J, 1G2, 163, 1G4, and 165 of 
enu Cwdo * the Indian Penal Code. 
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3 . In the 

“ Government” 
to include a Bail* 
way Company. 


Short title. 


definition of legal remuneration con- 
tained in the said Section 161, the 
word “ Government” shall, for the 
purposes of this Act, be deemed to 
include a Railway Company. 

4. This Act shall be called “ The 
Railway Servants’ Act, 1867.” 
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The following Act of the Governor-General of India 
in Council received the assent of His Excellency 
the Governor-General on the 25th November , 1870, 
and is hereby 'promulgated for general inform- 
ation : — • 


Act No. XXVII of 1870. 


An Act to amend the Indian Penal Code. 


For the purpose of amending the Indian Penal 
Code, it is hereby enacted as fol- 
lows : — 


Pa'iimble. 


1. For Section thirty -four of the said Code the 
following section shall be substituted : — 


34. 


Inability for act 
doiie by neveral 
IterKonft in furfcuer- 
ance of common 
intention. 


When a Criminal act is done by several 
persons in furtherance of the common 
intention of all, each of such persons 
is liable for that act in the same 
manner as if it were done by him 
alone.” 


2- For Section forty of the said Code the 
following section shall be substituted : — 

“ 40. Except in the Chapter and Sections men- 
“ offence” tioned in clauses two and three of 
this section, the word “ offence” 
denotes a thing made punishable by this Code. 

“ In Chapter IV and in the following sections, 
namely, Sections 109, 110, 112, 114, 115, 116, 117, 
l 87, 194, 195, 203, 211, 213, 214, 221, 222, 223, 
224, 225, 327, 328, 329, 330, 331, 347, 348, 388, 
389, and 445, the word * offence’ denotes a thing 
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punishable under this Code, or under any special or 
local law as hereinafter defined : — 

“ And in Sections 141, 176, 177, 201, 202, 212, 
216, and 441, the word ‘ offence’ has the same mean- 
ing when the thing punishable under the special or 
local law is punishable under such law with imprison- 
ment for a term of six months or upwards, whether 
with or without fine.” 

3 - Section fifty-six of the said Code shall be read 
as if the following proviso were added thereto : — 

Provided that, where an European or American 
Proviso to offender would, but for such Act, be 
BentencOi for term liable to be sentenced or ordered to 
years, but not for be transpoi ted for a term exceeding 
,fc ‘ ten years, but not for life, he shall bo 

liable to be sentenced or ordered to be kept m penal 
servitude for such term exceeding six years as to 
the Court seems tit, but not for life.” 

4- After Section one hundred and twenty -one 
of the said Code the following section shall be in- 
serted 


“ 121 A, Whoever within or without British India 


Cod f piracy to 
commit olttiiroa 
punishable by 
Section 121. 


conspires to commit any of the offences 
punishable by Section one hundred 
and twenty-one, or to deprive the 


Queen of the sovereignty of British 
India or of any part thereof, or conspires to 
overawe, by means of criminal force or the show of 


criminal force, the Government of India or any 


Local Government, shall be punished with trans- 
portation for life or any shorter term, or with im- 
prisonment of either description which may extend 
to « ten years.” 


" Explanation .— To constitute a conspiracy under 
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this section it is not necessary that any act or 
illegal omission shall take place in pursuance 
thereof.” 

5. After Section one hundred and twenty -four 
of the said Code, the following Section shall be 
inserted : — 

“ 124 A. Whoever by woids, either spoken or 
intended to be read, or by signs, or 
fr^ion! 108 <Uaaf b 3f visible representation, or other- 
wise, excites or attempts to excite 
feelings of disaffection to the Government established 
by law in British India, shall be punished with 
transportation for life or for any term, to which fine 
may be added, or with imprisonment for a term 
which may extend to three years, to which fine may 
be added, or with flue. 

“ Explanation. - Such a disapprobation of the 
measures of the Government as is compatible with 
a disposition to render obedience to the lawful 
authority of the Government, and to support the 
lawful authority of the Government against un- 
lawful attempts to subvert or resist that authority, 
is not disaffection. Therefore, the making of com- 
ments on the measures of Government, with the 
intention of exciting only this species of disappro- 
bation, is not an offence within this clause.” 

6 . Section one hundred and thirty-one of the 
said Code shall be read as if the 
<i<m i!n ,on following explanation were added 

thereto : - 

Explanation . — In this section the words 
“ officer' and “ soldier” include any person subject 
to the Articles of War for the better Government 
of Her Majesty’s Army, or to the Articles of Wav 
contained in Act No. V of 1869.” 
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7. Sections one hundred and ninety-four and 

Amendment of on . e hundred and ninety-five of* the 
Sections 194 and sa id Code shall be read as if, after 
the words ‘ by this Code/ the words 
1 or the law of England’ were inserted. 

8- Sections two hundred and twenty-two and 

A . t . two hundred and twenty-three of the 

Sections 222 and said Code shall be construed as if 
223 after the word ‘ offence/ the following 

words were inserted (that is to say), “ or lawfully 
committed to custody;” 

And Section two hundred and twenty -two of the 
said Code shall be construed as if the following 
words were added thereto (that is to say), “or if the 
person was lawfully committed to custody.” 

9- After Section two hundred and t‘wenty-five 
of the said Code, the following section shall be 
inserted : — 

“ 225 A. Whoever escapes or attempts to escape 
from any custody in which lie is 
Escapf from cos- lawfully detained for failing, under 
form sh^icunty. 10 the Code of Criminal Procedure, to 
furnish security for good behaviour 
shall be punished with imprisonment of either 
descripiion for a term which may extend to one 
year, or with fine, or with both.” 

10. After Section two hundred and ninety-four, 
and before Chapter XV of the Indian Penal Code, 
the following section shall be inserted. 

“ 294A. Whoever keeps any office or place for 
the purpose of drawing any lottery 
Jg ** lokteT7 not authorized by Government, shall 
«• be punished with imprisonment of 

either description for a term which may extend to 
six months, or with fine, or with both. 
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“ And whoever publishes any proposal to pay atiy 
sum, or to deliver any goods, or to do or forbear 
doing anything for the benefit of any person, on 
any event or contingency relative 01 applicable to 
the drawing of any ticket, lot, number, or figure in 
any such lottery, shall be punished with fine which 
may extend to one thousand rupees.” 

IX. Section three hundred and seven of the said 
Code shall be read as if the following clause were 
added thereto : — 

“ When any person offending under this Section 
is under sentence of transportation 

Attempts by f or \[£ e he may, if hurt is caused, 
.k.ke,wmct» b e punished with death.” 

12 After Section three hundred and four of 
the same Code the following Section shall be 
inserted : — 

“ 304 A. Whoever causes the death of any per- 

Causmg death sou b y doin g an y rasb or negligent 
by negligence net not amounting to culpable homi- 
cide, shall be punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both.” 

13 . The following Chapters of the same Code, 

. namely, IV (General Exceptions), 

«*£ “chfpte™ V (Of Abetment), and XXIII (Of 

eiiai Code. Attempts to commit Offences) shall 
apply to offences punishable under the said Sections 
121 A, 294 A, and 304 A, and the said Chapters TV 
and V Bhall apply to offences punishable under t&e 
said Sections 124 A and 225 A. 
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490 AN ACT TO AMEND THE INDIAN PENAL CODE. 

14 . No charge of an offence punishable under 
any of the said Sections 121A, 124A 
Government ! ne? and 29 4 A shall be entertained by 
cuaTn^ers^-' an y Court unless the prosecution be 
ot° 294 a 21Ai 124 A testituted by order of, or under autho- 
rity from, the Local Government 

15 . Nothing contained in this Act 
ciai and locd law* shall be taken to effect any of the pro- 
visions of any special or local law. 
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By what Court 
triable. 

Magistrate of 
the 1st or 2nd 
class. 

Court of Ses- 
sion. 

ditto 

Court of Session, 
or Magistrate 
of the iBt class. 

Magistrate of 
the 1st or 2nd 
class. 

ditto 

ditto 

Court of Ses- 
sion or Ma- 
gistrate of the 
1st class. 

| 6 

| Punishment under the Indian 
| Penal Code. 

j 

Imprisonment of either descrip- 
tion for 2 years, with or with- 
out fine. 

Transportation for life, or im- 
prisonment of either descrip- 
tion for 14 years, with or with- 
out fine. 

Imprisonment of either descrip- 
tion for 7 years, with or with- 
out fine. 

Imprisonment of either descrip- 
tion for 3 years, or fine, or 
both 

Simple imprisonment for 2 
j ears, or fine, or both. 

Imprisonment of^ither descrip- 
tion for 2 years, or fine, or both, 
ditto 

Imprisonment of either descrip- 
tion for 3 years, and fine. 
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Warrant, 

Not bailable. 
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CHAPTEH XVI. — OFFENCES AFFECTING THE HUMAN BODY -continued. 
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CHAPTER XXII.— OF CRIMINAL INTIMIDATION, INSULT, AND ANNOYANCE — continued. 


Xlviii OP CRIMINAL INTIMIDATION, INSDLT, AND ANNOYANCE 


7 

By what Court 
triable. 

ii^s 'ss os’ A 

;«il s isj i| i. 

J iiS |m|i |! 

6 

Punishment under the Indian 
Penal Code. 

Imprisonment of either descrip- 
tion for 7 years, or fine, or 
both. 

Imprisonment of either descrip- 
tion for 2 years, in addition to 
the punishment under above 
Section- 

Imprisonment of either descrip- 
tion for 1 year, or fine, or 
both. 

Simple imprisonment for 1 year, 
or fine, or both. 

e 

Simple imprisonment for 24 
hours, or fine of 10 rupees, or 
both. 

5 

Whether bail- 
able or not. 

Bailable. 

, l 

ditto 

ditto 

ditto j 

ditto 
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| Warrant. 

ditto 

ditto 
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3 

Whether the 
Police may arrest 
without warrant 
or not. 

Shall not arrest 
without warrant. 

i 

ditto 

ditto I 

ditto 

. 

ditto 
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Offence. 1 

1 

i 

§ gg £ o g* 58 

% s g J -a 8 8° Si 

f 3 gj *>►. 2§ 

a 3° S*i *1 

0 & & 8 s9 3*9 a 

1 ill 1 « if 

■ 111 fl, || 

i l|j si? !ii 

'J ll! !ii Jl! j!.* 

th 'uoijoes 

§ s § s 



CHAPTER XXIII. — OF ATTEMPTS TO COMMIT OFFENCES. 


OFFENCES AGAINST OTHER LAWS 
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INDEX. 


ABDUCTION 

definition oi*the term, XVI, 362 

simple, how punishable, XVI, 363 ... * ... 

in order that the person abducted may be murdered, 

XVI, 364 

may be wrongfully confined, XVI, 365 
of woman, in order to seduce her or make her marry, 

XVI, 366 ... 

of a person, to subject him to grievoushurt, &c., XVI, 367 
concealing, &c , person abducted, XVI, 368 ... 
of a child, to take property from it, XVI, 369 

See — Forced Labor . Kidnapping Slave. 


Page. 


292 
ib. 

ib. 

293 

ib. 

294 
ib. 
ib. 


ABEJTMENT 

in what it consists, V, 107 and 108 and Explans. 
by illegal omission 

wilful concealment 

includes offences against special and local laws, but 
not against law of England 

to constitute, it is not necessary that tho act abetted 
should be committed, V, 108 Explan. 2 ... 
or that the person abetted should be capable by 
law of committing au offence, ib„ Explan. 3 
of abetment is an offence, ib.. Explan. 4 ... *.. 

does not require concert between abettor and person 
committing the act, ib., Explan. 5 — 
punishment for, where the act abetted is committed in 
consequence, V, 109 and Ex plan, 
if the person abetted has a different intention 
or knowledge, V, 110 

when one act is abetted and another is done, 

V, 111 

when abettor is liable to punishment for both 
the act abetted aud the act done, V, 112 ... 
where an act for which abettor is liable causes 
an effect different from that intended, V, 113 
when the abettor is present when the act is 
done, V, 114 

if offence abetted is punishable with death or 
transportation for life, and that offence is 
not committed, &c., V, 115, if hurt is caused, 

ib. 


92 
102 

ib. 

95 

93 

94 
ib. 

ib. 

95 

96 
ib. 

97 

98 
ib. 




ib. 


9 
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INDEX, 


ABETMENT — continued. 

if offence abetlted is punishable with imprison- 
ment, and that offence is not committed, 

&c., Y, 116 

and if abettor or person abetted is a public 
servant, &c ,,ib. 

punishment for offence by the public generally, or by 
persons more than ten in number, V, 117 
waging war against the Queen, VI, 121 

against an ally of the Queen, 
VI, 125 ... « ... 

of mutiny, VII, 131 

^liere the mutiny is in consequence com- 
mitted, VII, 132 

of assault by soldier, &c., on superior officer, VII, 133, 134 
of desertion, VII, 135 
of act of insubordination, VII, 138. ... 
in India, of the counterfeiting out of India of Queen’s 
coin, XII, 236 

of suicide, XVI, 305, 306 ... 
what amounts to 

See — Concealment. Public Servant. Suicide. 


Page. 


99 

ib. 

100 

107 

112 

115 

ib. 

115,116 

116 
117 

20 1 
263 
ib. 


ABETTORS 

where punishable ... ... ... ... • ... 

ABSCONDING 

to avoid service of snmmons or order, X, 1 72 
warrant of Magistrate, no offence 

ACCESSARY 

ACCIDENT 

act done by, when it is no offence, IV, 80 
ACCOMPLICE 
evidence of 
ACCOUNT 

stated is a valuable security 
ACQUITTAL 

is no bar to snbsequent proceedings where charge set 
out no offence... 
or Court had no jurisdiction, 
or proceedings terminated before sentence ... 
or where evidence on second indictment could not have 
procured a conviction on the first ... 
refusal by Magistrate to commit is not an. ... 
prisoner may demand an, if prosecution abandoned 
abandonment without aoquittal is no bar 
sentence of, conclusive till reversed... ... ••• 

^ may be set aside by High Court as Court of revision 
may be appealed against by Government 
proof of, lies on defendant ... ••• 

mode of proving 


103 

138 

139 
101 

60 


111 


22 


433 
ib. 

434 

436 

433 

434 
ib. 
ib. 

435 
ib. 
438 
ib. 



INDEX. 


liii 


ACT 


Page. 

k 


what the word denotes, II, 33 ... ... ... 22 

when it includes illegal omissions, II, 32 .. ... lb. 

offence caused partly by, and partly by omission. II, 36 23 

done by several persons, each is liable tor, when, II, 34, 

35,37,38 ... ... ... ... ... 22-24 


ACT XXIII of 1*61, ss. 16, 18 . 168 

XVII of 1862. Repealing Act ... ... 457 

XVIII of 1862. Criminal Law Amendment . 4^0 

VI of 1864*, Whipping Act ... ... 475 

XXXI of 1867. Railway Servants ... ... 483 

XXVII of 1870. Penal Code Amendment ... 485 

X of 1872. See Criminal Procedure Code. 


ACTION 

right of, not suspended till prosecution 
ACTS or STATE 
what are... 

Municipal tribunals have no jurisdiction over 
become so by ratification 

administering 

a drug, XVI, 328 ... 
what amounts to .. 

ADMIRALTY JURISDICTION 

what Courts possess 

over what cases it extends ... 

ADOPT 

Forging authority to, XVIII, 467 ... 

S eo— Forgery. 


ADULTERATION 


of food or drink intended for sale, XIV, 272... 

evidence of guilty knowledge ... 
selling, Ac., food or drink after, XIV, 273 ... 

of drugs, XIV, 274 

sale of adulterated drugs, XIV, 275... 
must be passed for unadulterated 
what amounts to adulteration 

ADULTERY 


not a justification for killing 
how punished, XX, 497 
evidenoe of sexual intercourse 

marriage ... ••• 

connivance of husband negatives charge of ... ... 

whether several indictments maintainable for continued 


course of 


190 


46 

ib. 

51 


274 

275 


6-8 

ib. 

370 


218 

219 
ib. 

220 
ib, 
221 
220 


256 

392 

ib. 

385 

"393 

394 
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INDEX. 


ADULTERY— continued. 


Page. 


prosecution for, only maintainable by husband 
his power to withdraw charge 
may be compounded 

enticing or taking away, &c., a married woman with 
intent, &c., XX, 498 ... 

what amounts to enticing or taking away 
her consent is immaterial ... 
she must be under husband’s protection 
husband must prosecute 

may withdraw charge. ... ... ••• C 

ADVOCATE-GENERAL 


may sanction certain prosecutions ... 
may prefer charges for offences committed beyond the 
ordinary jurisdiction of the High Court... ... 

AFFIRMATION 


Solemn, when included in the word ‘‘ oath,” II, 51 


AFFRAY 


what constitutes an, VIII, 159 

voluntarily provoked, or in resistance to legal process 

punishment for committing, VIII, 160 

assaulting public officer suppressing an, VIII, 152 

S ee—Riot. Unlawful Assembly. 


394 
189 
187 

395 
ib. 
ib. 
ib. 

396 
189 


114 

430 


26 


124 

128 

124 

121 


AGENT 

of owner or occupier of land, not giving Police notice of 

riot, &c„ VIII, 154, 155 

when liable to fine if riot, &o., 
is committed, VIII, 156 

See — Breach of Trust. Biot. Unlawful A ssembly. 

AID 

definition of the term, V, 107, Explan. 2 

ALLY OF THE QUEEN 

waging war against Asiatic, VI, 125 
committing depredation on, VI, 126 
receiving property taken from, VI, 127 


122 

123 


92 


112 

113 

ib. 


ALTERATION 

made in a document, when it amounts to forgery, 
XVIII, 464. ... ... ... ... 

See — Coin. Forgery. 

ALTERNATIVE judgment and punishment, III, 72 

corpus delicti must be proved ... ... ••• 

in case of contradictory statements charged as faise 
evidence ... ... *** 


367 


41 

42 


42,162 


• M 
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see 
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lv 


Pao®. 

AMENDMENT 

of Criminal Law, Act XVIII of 1862 469 

powers of, for variance in indictment .. ... 423 

of charge... ... ... ... ... ... ib. 

AMERICAN 

when convicted is to be sentenced to penal servitude 

instead of transportation, III, 50 ... ... 28 

ANIMAL 

what the werd denotes, II, 47 ... ... ... 26 

likely to endanger human life or do grievous hurt, negli- 
gence on the part of the possessor of, XIV, 289 ... 237 

what is negligence ... ... ... ... 238 

mischief done by poisoning, killing, maiming, &c., any 

of the value of 10 Rupees or upwards, XVII, 428 ... 350 

elephant, camel, horse, mule, buffalo, bull, cow or ox, 

XVII, 429 ... ... ib. 

any other animal of the value of 50 Rupees, ib. ... ib. 

See — Mischief. 

ANNOYANCE 

caused by a drunken man, XXII, 510 ... ... 415 

See — Insult. Intimidation. 

APPEAL 

in case of acquittal only by Government ... ... 435 

to Her Majesty in Council when allowed ... ... 436 

APPREHENSION 

of offender or person charged with offence, wilfully neg- 
lecting to aid in, when bound to do so, X, 187 ••• 151 

every one is bound to aid Magistrate or Police Officer 

in effecting ... ... ... ... 152 

by Police officer without warrant ... ... ... 87 

private persona ... ... ... ... ... 88,91 

after an escape ... ... ... ... ... ib. 

degree of violence permissible to effect ... ... 90 

preventing, by harbouring, &c., XI, 216 ... ... 190 

public officer voluntarily omitting, XI, 221 ... ... 193 

if offender is under sentence of Court, XI, 222 ... 194 

resisting, of oneself, XI, 224 ... ... ... 195 

of another, XI, 225 196 

APPRENTICE 

may be chastised by his master ... ... ... 271,287 

ARBITRATOR 

when a ** public servant,” II, 21 ... ... ••• 18 

false evidence before an, XI, 192 ... ... ••• 160 

ARMY 

offences relating to the, VII, 13M40 


... 115-117 



lvi 


INDEX. 


ARREST 

what amount of violence justified by resistance to ... 91 

when a private person is authorized to ... ... 88 

by Police officer without warrant ... ... ... 87 

See — Apprehension. Escape. 

ASSISTANCE 

to public servant, omission to give, X, 187 ... ... 151 

ASSAULT 

security after conviction for ... ...* ... 128,289 

definition of the word, XVI, 351 ... ... ... 285 

consent of child to ... ... ... ... 73,287 

mere words alone do not amount to, ih , Explan. ... 285 

how punishable, if simple, X V I, 352... ... ... 286 

may be compounded ... ... ... 187 

on Governor-General, Member of Council, Ac , VI, 124. ns 
abetting, by soldier or sailor on superior officer, VII, 

133, 134 ... ... 115,116 

on public officer while suppressing riot, Ac., VIII, 152.. 121 

on public officer generally, XVI, 353 .. ... 287 

on a woman with intent, Ac , XVI, 354 ... ... ib. 

on any person in order to dishonour, XVI, 355 ... 288 

in attempt to steal property ho is carrying, 

XVI, 356 ... ... ib. 

in attempt wrongfully to confine a person, 

XVI, 357 ib. 

on provocation, XVI, 358... ... ... ib. 


See — Private Defence. Punishment. 

ASSEMBLY 

when it is “ unlawful,” VIII, 141 ... ... ... 117,124 


when it becomes a waging of war ... ... ... 124 

joining or continuing in assembly of five or more persons, 

Ac., after notice to disperse VII, 151 and Explan... 121 

Sec — Unlawful Assembly. 

ASSESSOR 

assisting Court of Justice is a “ public servant,” II, 21. 18 

personation of an, XI, 229 ... ... ... ... 199 

ASSOCIATION 

whether incorporated or not, is included in the word 
*' person,” II, 11 ... ... ... ... 


ATMOSPHERE 

making it injurious to health, XIV, 278 
ATTEMPT 

to wage war against the Queen, VI, 121 

ally of the Queen, VI, 126 


222 

107 

112 



INDEX, 
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ATTEMPT— continued. 

to restrain or overawe Governor- General, Member of 
Council, &c , V I, 124 ... 
to rescue prisoner of State or War, VI, 130 ... 
to commit murder, XVI, 307, (wbat amounts to an) 
Culpable Homicide, XVI, 308 
Suicide, XVI, 309 . 

* to commit an offence not otherwise expressly provided 
for, XXIII, 511 ... .. ... 

differs from intention or preparation 
what acts amount to indictable offence . . 
is criminal, though act attempted could not have been 
performed 

evidence of criminal intention when necessary . . 

prisoner may be found guilty of, on indictment for 
completed offence 

to commit an offence punishable with whipping is not 
so punishable... 

to commit an offence under Chap. XII or XVII after 
previous conviction does not subject to extra pun- 
. ishment 

See — generally , under the heads of the various offences. 
ATTORNEY 

' privilege of, as to defamatiou 
AUTHORITY 

forging for receipt or transfer of valuable securities, &c. f 
interest, &c., goods, &c., XVIII, 467 
BAPTISM 

forging register of, XVIII, 4G6 
See — Forgery. 

BELIEVE 

“ reason to believe,” meaning of the term, II, 26 
BENAMEE 

transactions, when fraudulent 
BENEFIT 

what tho word does not mean in certain cases, IV, 92, 
Explan. 

BIGAMY 

XX, 494-496 

may not be compounded ... 

See — Marriage. 

BIRTH 

concealment of, of child, XVI, 318 
forging register of, XVIII. 466 
See — Miscai'riage. 

BREACH OF PEACE 

security aftor conviction for 
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Ill 

114 

263 

265 

ib: 


415 

416 

ib. 

417 
419 


ib. 


420 


ib. 


408 


370 

ib. 


20 

348 


75 


386-391 

187 


269 

370 


... 128,289 
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INDEX. 


Page. 

BREACH OF TRUST, CRIMINAL 

definition of the offence, XVII, 405 ... ... ... 326 

married women may commit ... ... ... 328 

or person jointly interested in fund ... ... ... ib. 

bond, fide claim of title negatives charge ... ... 330 

evidence of ... ... ... ... ... ib. 

simple, how punishable, XVII, 406 ... ... ... 328 

by carrier, clerk, or servant, how punishable, XVII, 

407, 408 ... 331 

who is liable as servant ... ... ... ... ib. 

by public servant, XVII, 409 ... ...4 ... 333 

banker, merchant, or agent, ib. ... ... ... ib. 

See — Theft. Trust. 

BREAKING OPEN 


a closed receptacle containing property, &c., XVII, 461 364 

if receptacle was entrusted to offender’s care, XVII, 

462 365 

See — Criminal Trespass. 

BRIBE 

public servant taking, IX, 161 and Explan. ... ... 129 

person expecting to be a public servant taking, ib. ... ib. 
no act need be done in consequence of ... .... 130 

taking for corruptly influencing public servant, IX, 162 132 

for personally influencing him, IX, 163 ... 133 

public officer abetting the taking of a, IX, 162, 163, 164 132,133 
obtaining a valuable thing without con- 
sideration, &c., IX, 165 ... ... 134 

• offer of a bribe, V, 116 ... ... ... ... 100 

sanction necessary where charge is against public officer 131 

See — Gratification. Public Servant. 

BRIDGE 

injuring a public, so as to make it impassable or less 


safe, XVII, 431 351 

See — Mischief. 

BRITISH INDIA 

what the words denote, II, 15 ... ... ... 16 

BRITISH SHIP 

evidence of its being such ... ... ... ... 8 

offences committed on ... ... ... ... 6 

BRITISH SUBJECT 

meaning of the term * ... ... ... ... 10,429 

jurisdiction over ... ... ... ... ... 428 

* crimes committed by, out of India ... ... ... ® 

forbidden to lend money to Native Princes ... ... 137 

contempt of Court committed by ... ... ... 139*143 



INDEX. 
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BUFFALO 

maiming, or rendering useless, 

••• ••• Ml 

See — Mischief* 

BUILDING 

negligence in repairing or pulling down, XIV, 288 ... 
BULL 

killing, poisoning, maiming, or rendering useless, 
XVII, ^29 

See — Mischief. 

BUOY 

destroying or removing, &c , XVII, 433 
exhibiting a false one, &c., XIV, 281 

See — Miacldef . 

BURIAL 

forging register of, XVIII, 466 
BURIAL PLACE 

trespassing on, with intent to insult, &c., XV, 297 
offering indignity to human corpse, ib. 

CALENDAR 

British, “ year” or “ month” is calculated according to, 
11,49 ... ... ... 

CALF 

mischief by killing ... ... ... ... 

CAMEL 

killing, poisoning, maiming, or rendering useless a, 
XVII, 429 ... ... 

See — Mischief. 

CAPACITY 

false measure of, XIII, 265-267 
See — Measure. 

CAPTAIN 

of ship may punish his seamen 
CARE 

and attention essential to, “ good faith,” II, 52 
CARRIER 

criminal breach of trust by, XVII, 407 
CASTRATION 

is grievous hurt, XVI, 320 .. 
an offence though consented to 

CERTIFICATE 

of registry evidences a ship’s character 


killin 
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Page. 

350 

237 

350 

352 

226 

370 

243 

ib. 

26 

351 

35C 

214 

271-28C 

2 ( 

33 

26! 
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CERTIFICATE— continued. 

issuing or signing a false, XI, 197 ... ... ... 170 

using as true, one which is false in a material point, 

XI, 198 ••• ••• ... ... ••• 171 

CHARGES 


which require sanction of Government or Advocate- 

General ... ... ... ... 114-181-430 

or of a Court 131-139-167-365 

entertained by High Court in its extraordinary criminal 

jurisdiction ... ... ••• •••# ' ... 430 


CHEATING 

definition of the offence, XVII, 415 ... ... ... 

pretence may be of a future fact 

made during a contract 

what representations amount to 

need not be in words 

most be the cause of the act done ... 

fraudulent 

evidence of former acts of, when admissible 
simple, punishment for, XVII, 417 ... ... ... 

punishment for, if offender knew he was likely to cause 
loss of one Whoso interest he was bound to protect, 

XVII, 418 * ... 

and thereby inducing delivery of property, XVII, 420... 
what Courts have jurisdiction over charge of 


338 

339 

340 
ib. 
342 
ib. 
ib. 
344 
339 


345 

346 
345 


CHEATING BY PERSONATION 

what constitutes the offenco of, XVII, 416 
punishment for, XVII, 419 


339 


CHILD 


right of parent to custody of 

under seven years of age cannot commit an offence, 

IV, 82 ... 

nor above 7 and under 12, if not of sufficiently matured 
understanding, IV, 83 ... ... ... 

under 12, cannot “consent,” IV, 90 ... 
consent of, immaterial in cases of kidnapping 
under 12, act done for benefit of, with consent of guar- 
dian when no offence, IV, 89 
right of private defence against act of, IV, 98 
act done before birth of, to provent its being born alirc, 

XVI, 315 

causing death of, in mother’s womb, XVI, 316 
exposing and abandoning child under twelve years, 

XVI, 317 

concealment of birth of, XVI, 318 ... 
parent or teacher may chastise 
♦ See — Abduction. Marriage. 

CIVIL WAR 


291 

63 

ib. 

73 

290 

72 

81 

267 
ib. 

268 
269 
287 


effect of upon laws 
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46 
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CLAIM 

making a fraudulent, to property to which one is not 
entitled, XL, 207 

false claim in a Court of Justice, XI, 209 
CLERK 

who is a ... 

possession of, is possession of master] H, 27 and Explain* 

theft by, of master's property, XVII, 1181 

criminal breach of trust by, XVII, 408 1” \\\ 

COHABITATION 


caused by a man deceitfully making woman believe she 
is married to him, XX, 493 

See — Marriage. 




175 

179 


313 

20 

313 

331 


385 


COIN 

what it is, XII, 230 

Queen’s, what it is, XII, 230 ... .. * 

cowries are not, ib. illustr. (a) 
unstamped copper is not, ib. (b) ... * 

medals are not, ib. (e) 

.Company’s Rupees arc, ib. id) 
counterfeiting, XII, 231 and Explan. 

may be by making a genuine coin look 
like a different coin, ib. 
the Queen’s, XII, 232 
evidence of ... 

making, &c., or selling, &c., any instrument for coun- 
terfeiting, XII, 233 

for counterfeiting Queen’s, XII, 234 ... 
possessing instrument or material for counterfeiting, 

XII, 235 ... ... 

if coins to be counterfeited are Queen’s, ib... 
evidence of possession and guilty knowledge, ib. 
abetting in India the counterfeiting out of India of 
Queen’s, XII, 230 

importing or exporting counterfeit, XII, 237... 

if of Queen’s, XII, 238- • ... ... 

delivery to another of counterfeit of wlvch possession 
was obtained with the knowledge of its being 
counterfeit, XII, 239 ... 

if of Queen’s, XII, 240 ... 

delivery to another of counterfeit, not known to be 
counterfeit when it was first possessed, XII, 241... 
possessing counterfeit, knowing it to be so when first 
possessed, XII, 242 

if of Queen’s, XII, 243... 

person employed in a Mint* causing coin to be a wrong 
weight, XII, 244 

composition, ib. ... — — ••• 

taking coining instrument away from a Mint* XII, 245. 


200 

ib. 

ib. 

ib. 

ib. 

ib. 

ib. 

ib. 

202 

201 

202 

ib. 

203 
ib. 

203-206 

204 
ib. 
ib. 


ib. 

ib. 

205 

ib. 

206 

20 * 

ib. 

ib. 
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COIN — continued. 
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diminishing weight of, fraudulently, XII, 246 * ... 

if of Queen’s, XII, 247... 
altering composition of, XII, 246 ... 

if of Queen’s, XII, 247... 
altering appearance of, XII, 248 

if of Queeen’s, XII, 249 

delivery to another of, possessed with knowledge that 
it is altered, XII, 250 ... 

if Queen’s, XII, 251 

possession of altered, possessed with knowledge of 
alteration, XII, 252 

diminished in weight, ib. ... 
if Queen’s, XII, 253 

delivery of as genuine, which when first possessed was 
not known to be alterod,' &c., XII, 254 ... 


207 

208 
207 


ib. 

ib. 


ib. 

209 


ib. 

ib 

ib. 

210 


See — Government Stamp. 
COLLECTING ARMS 


to wage war, VI, 122 ... ... ... ... Ill 

COLLECTOR 

may be a “Judge” within the meaning of the Code, 

II, 19, Ulu8tr. (a) ... ... ... ... 17 


COMMISSIONED OFFICER 

every Naval or Military, in the Queen’s service is a 
“ public servant,” II, 21 

COMMITTING 

for trial or to confinement, wilfully contrary to law, 
XI, 220 

COMMUTATION OF SENTENCE 

in case of sentence of death, III, 54 ... 
in case of transportation for life, III, 55 

COMPANY 

whether incorporated or not, is included in the word 
“ Person,” II, 11 

COMPOUNDING AN OFFENCE 
taking gift for, XI, 213 

making gift to induoe one to compound, XI, 214 
when it may be done, XI, 214, Except, 
assault with intent to commit murder cannot be com- 
pounded, ib. iUuetr. (a) 

bigamy cannot, ib, (c) 


18 

193 

27 

ib. 


16 


185 

166 

ib. 

ib. 

187 
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COMPOUNDING AN OFFENCE— continual. 

simple assault may be compounded, ib. (b) ... ... 187 

adultery with married woman may be, ib. ( d )... ... ib. 

wrongful restraint may, house-trespass may not ... 189 

COMPULSION 

acts done under, when no offence, IV, 94 and Explans.. 79 


CONCEALING 

material faJbs, when it amounts to abetment, V, 107 ... 
design to commit offence punishable with death or 
transportation for life, if offence committed, V, 118 
if offence not committed, ib. 

design to commit offence punishable with imprison* 
ment, if offence committed, V, 120 
if offence not committed, ib. 

by a public servant, of an offence which it is his duty 
to prevent, Y, 119 

design to wage war against the Queen, VI, 123 
escaped prisoner of State or War, VI, 130 ... 
deserter, VII, 136, 137 

evidence of commission of offence, XI, 201 ... 
property to avoid seizure, &c., XI, 206 
offender to screen him from punishment, XI, 212 
no offence if offender is husband or wife of concealer, 
ib ., Except. ... 

offence accepting gratification for, XI, 213 ... 

giving gratification for, XI, 214 
offender who has escaped from custody, or whose 
apprehension has been ordered, XI, 216 ... 
no offence, if offender is husband or wife of concealer, 
ib. Except. 

the birth of a child, by disposing of dead body, &c., 
XVI, 318 

person who has been abducted or kidnapped, XVI, 368 

CONFESSION 

causing hurt for purpose of extorting, XVI, 330 
grievous hurt, XVI, 331 

CONFINEMENT 

of a person who has been kidnapped or abducted, 
XVI, 368 

See — Escape. Wrongful Confinement. 

CONNIVANCE 

what amounts to ... 

CONQUEST 

suspends the law ... 


93 

103 

104 

105 
ib. 

104 

111 

114 

116 

171 

174 

183 

184 

185 

186 

190 

191 

269 

294 


275 

276 


294 


3J3 


46 
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CONSENT 

when immaterial... ... ... ... 73-288*290-395 

what amounts to, IV, 90 ... ... ... ... 73 

caused by animal instinct insufficient ... ... 73-298 

cannot be given by child under 12 years of age, when, 

IV, 90 ... ... ... 73 

or a person of unsound mind, ib. ... ... 73-298 

or intoxicated, ib. ... ... ... ... ib. 

to suffer harm, IV, 87, 88 ... ... ... ., 71 

by guardian to act done for benefit of child, &o , IV, 89 72 

not required, when it cannot be obtained ami act is 

beneficial, IV, 92 ... ... ... ... 74 

when it will be presumed — ... ... ... 77 

suffering death by consent , meaning of the term, XVI, 

300, Except. 5... ... ... ... ... 258 

in case of adultery, amounting to connivance ... 393 

CONSPIRACY 


for the doing of a thing, when an abetment, V, 107, 108 

and Explan. ... ... ... ... ... 92 

to wage war, or to overawe Government, VI, 121 A. ... 107 


CONTEMPT 


sanction of Court required in case of prosecution for— 
mode for trying British subject for ... 
of the lawful authority of public servants in preventing 
service or affixing of summons, &c., X, 173 
in absconding to avoid service of summons, Ac., 

X, 172 ... 

none, in avoidance of warrant ... ... 

non-attendance in obedience to order, X, 174- 

proof of personal service necessary ... ... 

omitting to produce a document, X, 175 
case of privileged documents 

give notice or information to public servant, 

X, 176 

giving false information to public servant, X, 177 
if in order to make him use his power to the injury 
of another, X, 182 
refusing to be sworn, X, 178 

answer question, X, 179 ... 
sign a statement, X, 180 — 

making a false statement on oath, X, 181 ... ... 

resisting the taking of property by lawful authority, 

X, 183 

obstructing sale of property by lawful authority, 
X, 184 ••• ... ... ... 

illegal purchase of or bid for property offered for sale 
by lawful authority of public servant, X, 185 
obstructing public servant in discharge of duty> 
X, 186 ... ... ... ... *" 


139 

139-143 

139 

138 

139 

140 

141 

142 
ib. 

144 

ib. 

147 

145 

146 
ib. 
ib. 

149 

150 


ib. 

151 
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CONTEMPT — continued. 

omitting to assist public servant, X, 187 ... ... 161 

duty of private person to assist ... 162 

disobeying order duly promulgated, X, 188 ... ... 153 

the disobedience must produce or be 
likely to produce harm, ib. t Explan. ib. 

in case of nuisances ... ... 154 

threat of injury to public servant, X, 189 ... ... 168 

to restrain a person from applying for 
protection to a public servant, X, 190. ib. 
insulting og interrupting public servant during a 

judicial proceeding, XI, 228 ... ... ... 198 

See — Public Servant. 

CONTRACT 

when a voluntary is binding ... ... ... 380 

when required to be in writing in order to sustain 

indictment ... ... ... ... ... 383 

verbal acceptance of writton offer ... ... ... 384 

what the writing must contain ... . ... 383 


See — Service. 

CONTRADICTORY 

. depositions, how punishable • M ••• 42-162 

CONVENIENCE 

public, XIV ... ... ... ... ... 215 

See — Nuisance. 

CONVERSION 

fraudulent, XVII, 403, 404, 405 323-326 


See — Breach of Trust. Misappropriation. 

CONVEYANCE 

fraudulent as defeating creditors ••• ... ... 175 

as preventing distribution of proporty among 

creditors ... ... ... ... 346 

CONVICT 

for life, murder by, XVI, 303 ... ... ... 260 

attempt to murder by, XVI, 307 ... ... 263 

CONVICTION 

plea of former ... ... ... ... ... 432 

by Court which had no jurisdiction... ... ... 433- 

previous, its effect in increasing punishment, III, 75 ... 43 

mode of charging, in indictment ... ... 456 

how proved ... ... ... 438 

CO-OPERATION 

by distinct acts, II, 37 ... ... ••• 24 

CORPSE 

offering indignity to human corpse, XV, 297... ... • 243 
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CORPUS DELICTI 

evidence of in case of homicide 


Page. 

259 


COUNSEL 

privilege of, in case of defamation ... ... ... 408 


COUNTERFEIT 

meaning of the word, II, 28 

in order to constitute a, the imitation need not to be 
exact, ib.> Explan. 

See — Coin. Forgery. Government Stamp. 

COURT OF JUSTICE 

meaning of the term, II, 20 

Punchayet may be a, ib. iUustr. 

what officers of a, aro “public servants,” II, 21 

acts done under order of are not offences, IV, 78 

absconding to avoid summons, &e., to attend a, X, 172.. 

preventing service, &c„ of summons, &c., to attend a, 

X, 173 

neglecting to attend when ordered, X, 174 ... 

not producing document in a, when ordered, X, 175 

neglect to aid public servant in executing process of a, 

X, 187 

interrupting proceedings of, XI, 228 
forging a record or proceeding of a, XVIII, 466 

See — Contempt. Defamation. 

COVENANTED SERVANT 

is a “public servant,” II, 21 • •• ••• 


COW 

killin^^oisoning, maiming, 


or rendering useless. 


21 

21-201 


17 
ib. 

18 

45 

138 

139 

140 
142 

151 

198 

370 


18 


350 


See — Mischief. 


CRIMINAL BREACH OF CONTRACT OF SERVICE. 370 
See — Service. 


CRIMINAL BREACH OF TRUST ... 

See — Breach of Trust. Trust. 

CRIMINAL FORCE 

definition of the term, XVI, 350 

threat of, amounts to an assault, when, XVI, 351 

punishment for using, XVI, 352 ... 

when used towards public servant, Ac., 

XVI, 353 

• when nsed to a woman with intent, Ac., 

XVI, 354 

when used to any person with intent to 
‘ dishonor, XVI, 355 ... ... ••• 


326 


283 

285 

286 

287 
ib. 

288 
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CRIMINAL FORGE — continued. 

when used in attempt to steal property 
carried by the person against whom it is 


used, X VI, 356 ... ... ... 288 

when used in attempt wrongfully to con- 
fine a person, X VI, 357 ... ... ib. 

using on provocation, XVI, 358 ... ... ... ib. 

in taking possession or enforcing a right, VIII, 141 .!! 117 

CRIMINAL INTIMIDATION, XXII 411 


See — Intimidation. 

CRIMINAL LAW Amendment Act, XVIII of 1862 ... 469 

CRIMINAL MISAPPROPRIATION, XVII, 403, 404 ... 323 

CRIMINAL PROCEDURE CODE, Act X of 1872. 


s.20 

• *» 

• ft. 


— 

480 

s. 56 





431 

s. 61 




• •• 

190 

ss. 63-65 


• ft. 



430 

s. 66 

• •• 

• • • 



431 

s. 67 


ft ft. 


• •ft 

. . 196-431 

b. 68 



• ft. 

• •ft 

432 

ss. 71-76 

• • • 



• •• 

429 

s. 89 




ft . ft 

... 106-149 

s. 90 

• • • 

• •« 

ft •• 


148 

s. 91 




• •• 

... 88-152 

s. 92 


■ M 

■ • • 

• ft* 

87 

s. 94 

... 

• ft ft 

ft • ft 


88 

b. 97 


• •ft 


• • • 

ib. 

ss. 105-106 

■ . * 


• ft# 


... ib. 

8. 133 


• ft. 


.ft. 

251 

b. 166 



• • • 

• ft. 

88 

s. 178 


|M 



91 

s. 186 

• • • 


• ft. 


68 

b. 210 

• •• 


• ft. 


189 

a. 222 

• • • 



iBi 

312 

s.225 



• •ft 


222 

s. 238 

■ ■ • 

• •• 



432 

s. 263 

»«• 

ft •• 


ft «• 

435 

s. 274 


• ft* 



41 

8. 299 

... 

ft .ft 


. . . 

435 

s.307 

• it 

.ft. 


• • . 

37 

s. 308 





33 

s. 309 




• •ft 

35 

8. 310 





480 

8. 311 


• •ft 

• ft. 


ib. 

8. 312 


• ft • 



48* 

b. 313 

M* 




ib. 

b. 314 


• •• 



*87 

s.316 

• *• 

• •• 



196 

s. 318 

• ft* 

• •• 

• •ft' 

• ft. 

65 

SB. 319-320 


• •• 

... 

... 

... ’ 28 
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CRIMINAL PROCEDURE CODE— continued. 


s. 822 

••• M , 


• a. 28 

b.326 

tM M| 

• •• 

... 438 

8. 356 

M« 


145 

s. 364 

IM Ml 


... ib. 

as. 418-420 

• Ml 


312 

88. 423-430 

4M #<# 

ttt 

69 

s.433 


IM 

ib. 

bb. 435-436 

•M ••• 


143 

8.437 


••• ^ 

144 

s. 438 

III • • • 

€ 

139 

s. 439 

• M 


... 422-424 

bb. 440-441 

>M Ml 

• •• 

422 

88. 443-451 



423 

sa.452-453 

Mf .M 

III 

425 

ss. 454-455 ... 


• •• 

... 38-426 

bb. 456-457 



423 

s. 458 

... 

• •« 

427 

8. 460 


Ml 

... 437 

s. 465 


• •• 

114 

s.466 



17-131-132 

a 467 


HI 

139 

a 468 

... vat 

tM 

167 

a 469 

••• #«• 

a 

... 365 

8.470 

9M 


- 139-167 

as. 471-472 

... Ml 

• •• 

168 

b. 473 


• •• 

139 

as. 474-475 

IM t • I 

• a . 

168 

a 477 

Ml 111 

• •• 

... ib. 

bb. 480-482 

#|| -#t 

t •• 

119 

b.483 

••• ... 


54 

88. 485-486 



... ib. 

8. 488 

M , ... 


... ib. 

ss. 489-490 

••• >11 


... 129,289 

a 491 

Ml tM 

• * m 

289 

bb. 497*498 

II* Ml 

• •• 

... ib. 

8. 499 

M* M* 

tie 

... 129,289 

88. 500-501 ••• 

> • I Ml 

• •• 

289 

ss. 505-506 

• |M 

««i 

323 

s. 5 10 

• Ma 

B 

ib. 

a 518 

••• Mi 


... 154 

a 519 


Ml 

165 

a 520 



... 166 

a 521 

til Ml 

• •I 

155 

a 524 

••• 

• • • 

141 

a 534 

• l» Ml 

It* 

357 

CRIMINAL TRESPASS 

4 definition of the offence, XVII, 441... 

tit 

... 

entry made under authority revoked 

Ml 

... 355 

intention to commit an offence necessary 

>•• 

... »;>• 

evidence of ... 

see ••• 

St# 

-. ib - 
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CRIMINAL TRESPASS— coftfofttted. 


JPlGX. 


what amounts to possession ... ... ... 356 

when bond) fide claim of title, an answer ... ... 357 

does not embrace cases of personal property ... ... ib. 

how punishable, XVII, 447... ... ... ... 361 

“house trespass,”— what constitutes, XVII, 442, and 

Except. ... ... ... ... ... 357 

how punishable, if simple, XVII, 448 ... 361 

if in order to commit an offence punishable 

with death, XVII, 449 ... ... ib. 

if in order to commit an offence punishable 

with transportation for life, XVII, 450 ib. 
if to commit an -offence punishable with 

imprisonment, XVII, 451 ... ... 362 

if with preparation for causing hurt, &c., 

or restraint, &c., XVII, 452. ... ib. 

“ lurking house-trespass,” what constitutes, XVII, 443. 353 

“ house-breaking,” what constitutes, XVII, 445, and 

Explan. ... ... ... ... ... 359 

“lurking house-trespass,” or “house-breaking, how 

punishable, if simple, XVII, 453... ... ... 362 

if in order to commit another offence, punish- 
able with imprisonment, &c., XVII, 454... ib. 
if with preparation to cause hurt, &c., or 

restraint, &c., XVII, 455 ... ... 363 

if grievous hurt, is caused, &c., while com- 
mitting, XVII, 459 ... ... ... 364 

“ lurking house-trespass by night” what constitutes, 

XVII, 444 358 

“ house-breaking by night” what constitutes, XVII, 446 361 

“ lurking house-trespass by night” and “ house-breaking 

by night” how punishable, it simple, XVII, 456 ... 363 

if in order to commit an offenoe punishable 
with imprisonment, XVII , 457 ... ... ib. 

if with preparations to cause hurt or re- 
straint, &c., XVII, 458... ... ... ib. 

grievous hurt or death caused by one of several persons 

while committing, XVII, 460 — ... ... 364 

breaking open closed receptacle containing, &c., pro- 
perty, XVII, 461 ... — ... ••• ib. 

if receptacle was entrusted to custody of '■ 

offender, XVII, 462 ••• ... 365 


See — Private Defence. 

CULPABLE HOMICIDE 

what is, XVI, 299, and Explans. — 
when death caused by negligence is ••• 
by illegal omission 
wbat is an 

by voluntary act of deceased 
by result of surgical operation ... 
killing in doing unlawful act is not neceBB&rily 


245 

247-253-261 

233-235-247-253 

947 

248 

... 250 

... • 249 
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CULPABLE HOMICIDE— continued. 

when it is murder, XVI, 300, and Excepts, and Provos. 

and Explans. ... ... ... ... ... 251 

when not murder a. ... ... ... ... 254 

when committed under provocation , XVI, 300, Except. 

1 and Provos. and Explans. ... ... ... ib. 

when committed in exceeding the right oi private defence, 

XVI, 300, Except. 2 ... ... ... ... 257 

by public servant exceeding his powers 
but in good faith, XVI, 300, .Ex- 
cept. 3 ... ... ... • ... ib. 

in sudden fight and pasBion, XVI, 300, Except. 

4, and Explan ... ... ... 258 

when person above 18 years of age voluntarily suffers 

death, XVI, 300, Except. 5 ... ... ... ib. 

when tho death caused is that of another than the person 

whose death was intended, XVI, 301 ... ib. 

punishment for ichen it amounts to murder , XVI, 302... 260 

and is committed by a life-convict, 

XVI, 303 ... ib. 

when it does not amount to murder, XVI, 304 ib. 

attempt to commit, XVI, 307,308 ... ... 263 

death must have been possible ... 264 

when hurt is caused to any one 263 

time within which death must ensue. ... ... 250 

proof of corpus delicti ... ... ... ib. 

CUMULATIVE PUNISHMENT 

on conviction of different offences . ... .. 3? 

not where single offence is made up of different parts. 

Iir, 71 .. ... ... .. ib. 

where offences are ports of some combined offence . 3K 

limitation of Magistrate's power of indicting ib. 

CUSTODY 

of property, what is a place for the ... ... 313 

See- Apprehension. Escape. Harbouring. 

CUTTING 

causing hurt by, XVI. 32 l ... ... ... 273 

grUvous hurt by, XVI, 326 ... ... ... ‘271 

DACOITY 


wluit constitutes the off< nee of, XVI [, 391 ... ... 320 

punishment for simple, XV 11, 395 . . .. 321 

if accompanied by murder, XVII, 390 322 

ii grievous hurt is caused, or if death or 
grievous hurt is attempted to be caused, 

XVJI, 397 to- 

il offender armed with deadly weapon, 

XVII, 398 to. 
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DACOITY — continued. 

making preparation for, how puuishable, XVII, 399 ... 
a - gang of oaooits, how punishable, 


belonging to a 
XVII, 400 


how punishable, 


wandering thieves 

XVII, 401 

assembling for purpose of committing, XVII,* 402 !*.! 

See — Robbery. Theft. 

DEAF AND DUMB 

% _ 

who are destitute of reason ... 

who have reason, but cannot understand the* proceed’ 
mgs against them 
woman, charge of rapo upoi l a 
DEATH 

what the word denotes, II, 46 
procedure in case of unnatural or sudden 

Sec — Offence. Private Defence. 

DECEASED 


Page. 


ib. 

323 

ib. 


ib. 

299 


26 

251 


misappropriating moveable property belonging to 

estate of, XVII, 401 . . ... ... ... 326 

Sec — Misappropriation. 

DECENCY 


public, XIV ... ... ... ... ... 215 

Sec — Xn ismiev. Obscen ihj. 

DECLARATION 

before a public servant, when an *■ oath,’’ II, 51 ... 20 

making a fjil.se, which is receivable in evidence, XI, 199 171 

using a false, knowing it to be false. XI. 200... ... ib. 

See Fatso Evidence. 

DECREE 


suffering a decree lor a Mim not. due a1. 20H. . ... 175 

obtaining a decree for a nun not dm, X r , 210 .. 179 

DEED 

fraudulent, XI, 206, XY11, 421 ... ... 174,346 

signing or boeomim: party to a. with faLe statement of 

consideration, XVII, 423 ... ... 347 

or with false statement as to persons for 

whose benefit it is to operate, i*6. ... ib. 

Sec — Fraudulent Dispositions of Property. 

defamation 


what constitutes the offence, XXI, 499, and Explans. .. 396 

of deceased person... ... ... ib. 

of a collection of persons ... ... ••• % 397 
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DEFAMATION — continued. 

in form of alternative or irony 

what amounts to an imputation... 
evidence of malicious intention... 
must be a publication 
what amounts to a publication ... 
nothing amounts to, if true, and if it is for the public good 
that it should be published, XXI, 499, Except. 1 ... 
if said, &c„ bond fide of public conduct of public 
servant, XXI, t'5., Except. 2 ... 

proof of good faith... 

any person touching a public 
question, XXI, ib., Except. 3. 
if it is a true report of proceedings of Court of 
Justice, XXI, ib., Except. 4 

preliminary proceedings are such ... 
if said, &c„ bond fide respecting the merits of 
case decided by a Court of Justice, XXI, 
ib ., Except. 5 ... ... ... ... 

or regarding the merits of public per- 
formance, XXI, Except. 6.. 
criticism in the public press., 
if it be a censure passed bond fide by one having 
lawful authority, XXI, ib , Except. 7* ... 

if it be an accusation preferred bond fide to a 
dnly authorised person, XXI, ib., Except. 8. 
if said by a person in giving directions for the 
management of his concerns, or for the 
public good, XXI, ib ., Except. 9... 
privilege of counsel, attorney, witnesses ... 
if it is a caution bond fide given for benefit of 
the person to whom it is conveyed, or for 
the public good, XXI, ib., Except. 10 
abuse of privilege is evidence of malice 
punishment for simple, XXI, 500 

printing or engraving matter known to be 
defamatory, XXI, 501. 
selling printed or engraved substance 
having defamatory matter, XXI, 502 ... 


Page. 


399 

ib. 

401 

•400 

ib. 

401 

402 
ib. 

403 

ib. 

404 


ib. 

405 
ib. 

406 

407 


ib. 

408 


40 ^ 

410 
ib. 

411 
ib 


DEFENCE, IV, 96— 10G 

See — Private Defence. 

DELIVERY UP 

of criminals, under Act XI of 1872 ... 
under extradition treaties ... 
of property 

DEMURRER 

meaning of ... 

what objections may be taken by 

effect of ... 


81*91 


4 

312 


427 

ib. 



DEPREDATION 
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committing, on territories in alliance or at. peace with 

the Queen, VI, 126, 127 ... 113 

DESERTION 

abetting, of soldier or sailor, VII, 135 ... ... H6 

harbouring deserter, VII, 136 ... ’*[ ib. 

concealing deserter on board merchant vessel, VII. 137 ib. 

DESTRUCTION 

of document, XI, 204 ... ... , tt ... 173 

DETENTION 

of property, II, 23 . . ... ... ... ... 20 

DEVICE. 

See — Forgery. Mark. 

DISAFFECTION 

exciting, against Government, VI, 124A ... ... 112 

DISAPPEARANCE 

of evidence, causing, XI, 201. ... ... ... 171 

offence must be committed by another ... ... 172 

DISFIGURATION 

permanent, of neck or face, is grievous hurt, XVI, 320. 269 

DISHONESTLY 

definition of the word, II, 24 ... ... ... 20 

in case of theft, robbery, Ac.. ... ... 304-316-320 

DISHONOR 

assault, or using criminal force, with intent to, XVI, 355. 288 

or to outrage modesty of a woman, XVI, 354... 287 

DISLOCATION 

of bone is grievous hurt, XIV, 320 ... ... 270 

See— Hurt. 

DISOBEDIENCE. 

See — Public Servant. 

DISPOSITION OP PROPERTY 174-179 

See — Fraudulent Dispositions... ... — ••• » 3** 
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DOCUMENT 

what the word denotes, II, 29, Explan. 1 ... ... 21 

public servant framing incorrect, punishment of, IX, 167. 135 

not producing or delivering up, punishment for, X, 176. 142 

necessary to show legal obligation to produce ... # ib. 

case of privileged documents ... ... ... ib. 

state proceedings ... ... ... ib. 

destruction of, to prevent production in Court, &o., 

XI, 204 ... 173 

fabricating as false evidence, XI, 192 ... ... 160 

issuing or signing a false certificate, XI, 197...* ... 170 

using as true, a certificate false in material point, XI, 198 171 

false document” what constitutes the making of a, 

XVIII, 464 ... . ... 366 

alteration made in a, when it amounts to forgery, ib .... 367 

“ forged document,” what constitutes a, XVIII, 470 ... 371 

sanciion of Court necessary in prosecution for offences 

relating to ... ... ... ... ... 365 

See — Cheating. Forgery. 

DRAINAGE 

obstructing, by mischief, XVII, 432 ... ... ... 352 

See — Mischief. 

DRIVING 

rash or negligent, showing want of regard for human 

life, &c., XIV, 279 222 

when death caused by, would be murder ... 253 

DRUGS 

adulteration of, XIV, 274 ... ... ... ... 220 

sale of adulterated, XIV, 275 ... ... ... ib. 

selling one drug for another, knowingly, XIV, 276 ... 221 

administering unwholesome, XVI, 328 ... ... 274 

DRUNKENNESS 

when it makes an act or omission no offence, IV, 85 ... 69 

knowledge or intent of man in state of, IV, 86 ... 70 

See — Annoyance. Intoxication. 

DUEL 

death caused by is no longer murder ... ... 258 

DUMB. 

See — Deaf and Dumb. 

DWELLING 

• what is a human... ... ... ... ... 313-358 

DUTY. 

Sees— Public Servant . 
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EAR 

Privation of the hearing of an, is grievous hurt, XVI, 320 
ELEPHANT 


Ploi. 

269 


kiIliug^]3ois<^ing, maiming, or rendering useless an, 
See — Mischief. 


EMASCULATION 

is grievousJmft, XVI, 320 ... 
an offence raough consented to 

ENTICING 

minors, XVI, 361 ... 

their consent is immaterial ... 

married woman, XX, 498 ••• 

what amounts to enticing ... 

wife need not be residing with husband 


350 


269 

77 


290 

ib. 

293-395 

ib. 

ib. 


ERASURE 

of mark on a Government stamp, showing it to have 
been used before, XII, 263 ... ... ... 213 

See — Government Stamp. 

ESCAPE 


acts dono in effecting, when not offences 

public servant allowing, of prisoner of State or War, 

VI, 128,129. ... 

fact of, if primd facie evidence of negligence ... 
aiding of prisoner of State or War, VI, 130 and Explan, 
if be has escaped from custody, or his apprehension has 
been ordered, XI, 216 ... 

public servant intentionally suffering, of person accused, 

XI, 221 

public servant intentionally suffering, of person under 
sentence, XI, 222 

negligently suffering, of person charged or convicted, 

XI, 223 

making or attempting to moke, from lawful custody, 
XI, 224 

punishment to be in addition to that of original 
offence, i b.. Explan... 
amount of violence lawful in resisting an 
place of trial for ... 
mode of sentencing in case of 

See — Rescue . Return from Transport. 

EUROPEAN 

is to be sentenced to penal servitude, instead of to 
transportation, III, 56 • • 

See — British Subject. 


7 

113 

114 
ib. 

190 

193 

194 

195 

ib. 

ib. 

91 

196 
ib. 


28 
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EVIDENCE 
See — False Evidence. 


Page. 


of mental capacity in case of child ... ... 63 

adult ... ... ... 65 

physical capacity for rape ... ... .. ... 61, 

physicians in case of lunacy... ... ... ... 6G 

intention or knowledge, when necessary ...62-70-246-401*406 
in case of drunken man... ... ... .. 70 

when unnecessary ... ... t. # ... 246-401 

consent when necessary • •• ... ... ... 77 

illegal omission, rendering s lawful act unlawful ... 7g 

to justify killing in self-defenoe ... ... ... gg 

where servant is charged with abetting his master ... 101 

false, for purpose of causing death of an innocent man. 169 

in case of treason or waging war ... ... ... 108 

motives must be established ... ... ... 110 

acts of each evidence against all... ... ... ib. 

two witnesses required by English law... ... ib. 

not in India... ... ... ... ... ib. 

of wife admissible against husband in Mofussil Courts.... 145 

son against father can be compelled ... ... ... ib. 

accomplice need not be corroborated in the Mofussil ... 111 

fact of escape is primd facie evidence of negligence .. 114 

but not of aiding or permitting escape ... ... ib 

refusal to give, X, 179 ... ... ... ... 146 

summary committal for ... ... ... 143 

of an offence, causing it to disappear, XI, 201... 171 

destroying document, to prevent its being used as, XI, 

204 .. ... 173 

of negligence ... ... — ... 222-203-235 

of perjury ... ... ... ... ... 161 

where there are two conflicting depositions ... 42-162 

of subornation of perjury ... ... .. 170 

of rape ... ... ... ••• ••• ... 299 

of fraud, in dealing with property ... ... ... 176-348 

in cases of false charge ... ••• ... ... 160 

of counterfeiting coin ... ... ... ... 201 

of guilty knowledge in regard to coin ... ... 203-206 

in case of adulteration ... • • 219 

in receiving stolen property ... «‘»35 

of possession .. ... ... 203-207-311-356 

of unlawful intention when accessary... 62-70-77-103-136-188-246 

253-419 


when unnecessary 62-70-103-182-246- J01 
of intention to wound religious feelings ... ... -f* 

of corpus delicti in case of homicide... ••• 7^* 

of theft from possession of stolen property ... ... 

of breach of trust ... ... ... ... ••• ^ 

of theft on charge of receiving ... ... ••• 3®* 

of receipt on same charge ... ... ... 

Si former acts of cheating, when admissible ... ••• 
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EVIDENCE — continued. 


, I*AOI. 


of intention to make a fraudulent use of a forged docu 

. 366,372 

or fraudulent intention in caso of trade-marks 375 

of marriage ... ... ... ... 386,395 

on charge of bigamy ... ... ... 3815 

of malice in cases of defamation ... ... 401-402-406-409 

of criminal intention in case of attempted crime . . 419 

of exceptions, when and by whom to be given.. .. 424 

variance l^tween it and indictment ... ... ... 423 

See — False. False Evidence. 


EXCEPTIONS 

General, IV. ... ... ... ... ... 44 

need not be negatived in the indictment .. ... 424 

evidence in support of, when and by whom to be given. ib. 


EXECUTIVE GOVERNMENT 

denoted by the word “ Government,” II, 17 ... ... 16 


EXPLOSIVE SUBSTANCE 

* negligence with respect to, XIV, 286 
causing hurt by use of, XVI, 324 ... 

grievous hurt by use of, XVI, 326 
using, to cain-c mischief. XVII, 436... 

to injure a docked vessel of more than 20 tons, 
XVII, 437, 438 


236 

273 

274 
353 

ib. 


EXPOSING 

and abandoning a child under five years of age, XVI, 317 268 

EXTORTION 

definition of the term, XVII, 383 ••• . . ... 314 

involves fraudulent motive-.. ... ... 316 

causing hurt for purposes of, XVI, 327, ... ... 274 

grievous hurt for the purpose of, XVI, 328, ... ib. 

punishment for simple, XVII, 384 .. ... ... 315 

attempt to commit, by putting a person 

in fear of injury, XVII, 385.. ... 316 

committing, by putting person in fear 

of death or grievous hurt, XVII, 386 .. ib. 
attempt to commit, by putting in fear 
of dentil or grievous hurt , XVII, 387... 317 

committing, by putting in fear of ac- 
cusation of offence, XVII, 388. ... ib. 

attempt to commit, by putting in fear of 

accusation of offence, XVII, 389. ... »ib. 

when it amounts to robbery , XVII, 390. — 318 

See — Robbery. 
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EXTRADITION TREATIES 4 

EYE 

destroying an, is grievous hurt, XVI, 320. ... ... 269 

FAITH. 

See — Good Faith 
FALSE 

entry, in Book, &c., XI, 192.. ... ... ^ ... 160 

information, furnishing to a public servant, X, 177. ... 144 

intending to cause him to use his power to 

injury of another, X, 182. ... ... 147 

respecting an offence which has been com- 
mitted, XI, 203. ... ... ... 173 

statement on oath to public servant, X, 181. ... ... 146 

in any declaration receivable in evidence, 

XI, 199. 171 

using such declaration as true, XI, 200 ... ib. 
certificate, giving, XI, 197 .. ... ... ... 170 

in material point, using as true, XI, 198 ... 171 

“ document,” X VIII, 464 ... ... ... ... 366 

claim in a Court of Justice, XI, 209... ... 4 ... 179 

charge, XI, 211 ... ... ... ... ... 180 

need not be before Magistrate.. ... ... ib. 

evidence in support of ... ... ... 181 

See — False Evidence. Forgery Information. Measures 
and Weights. Trade-mark. 

FALSE EVIDENCE 


who iB said to give, XT, 191 and Explans. ... ... 159 

may be done either verbally or in writing, ib. ... ib. 

does not include voluntary statements ... .. 160 

oath no longer necessary ... ... ... . 162 

unless in case of Christian witness ... ... 163 

materiality of statement when important ... ... ib. 

what amounts to a statement ... ... ... 164 

who is said to fabricate, XI, 192 ... ... ... 160 

punishment for giving or fabricating in judicial proceed- 
ing, XI, 193 ... ... ... ... ... 165 

what is judicial proceeding ... ... ... 166 

in any other case, ib. ... ... ... ... 165 

charges for giving, not to be entertained without sanc- 
tion of Court ... ... ... ... ... 167 

mode of proceeding on sanction ... ... 168 

intending to procure conviction of capital 
offence, XI, 194 ... ... ... .. 169 

if innocent party thereby executed, ib... ... ib- 

intending to procure conviction of offence, punish- 
able with transportation or imprisonment, 

XI, 195 ... ib. 
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FALSE EVIDENCE — continued. 

punishment for using evidence known to be false, XI, 196 1 70 

evidence of guilty knowledge ... ... ib. 

falsity must be known by witness ... ib. 

for signing a false certificate, XI, 197 ... ib. 

for using as true a certificate, false in 

material point, XI, 198 ... ... 171 

making false statement in declaration, 
which is by law receivable in evidence, 

XI, 199 ib. 

using such declaration as true, XI, 200 ... ib. 

FALSE PERSONATION 

See — Personating. 


FALSE TRANSLATION 

FEELINGS 

wounding religious, &c., XV, 295-298. 
evidence of deliberate intention to wound 


136,160,192 


243 

244 


FIGHTING 

when it constitutes an “affray,” VIII, 159 ... 

punishment for, VIII, 160 

culpable homicide committed in sudden fight, where it 
does not amount to murder, XVI, 300, Except. 4, 
Explan. 

FINDER 

of lost property when punishable as misappropriating 
it, XVII, 403, Explan. 2 


FINE 

amount of, when unlimited, III, 63 ... 
may be awarded as compensation 
imprisonment in default of payment of, III, 64 

only applies to convictions under Code ... 
limit to term of, where offence itself 
punishable with imprisonment, III, 65.. 
power of Magistrate limited 
may be of what kind, III, 66 ... 
limit in term of, if offence is punishable 
, with fine only, III, 67 

terminates on payment of fire or of pro- 
portional part, III, 68, 69 
within what time may be levied, III, 70 
only in cases under Penal Code 
may be levied from estate of deceased offender, ib. 
how enforced 

See — Punishment. 


124 

ib. 

258 

324 


33 
ib. 

34 
ib. 

ib. 

35 
ib. 

ib. 

ib. 

36 

4fc 

3 * 
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FIRE 


negligence, Ac., as to, XIV, 285 ... ... ... 235 

any combustible matter, ib. ... ib. 
using, to cause mischief, XVII, 435, 436 ... ... 353 

to injure a decked vessel of more than 20 tons, 

XVII, 438 354 

See — Explosive Substance. Mischief. 

FOOD 

adulteration of, XIV, 272 ... ... ... ... 218 

selling, &c., adulterated, XIV, 273 ... ... ... 210 

noxious and unfit, ib. ... ... ... ib 

FORCE 

acts done under compulsion when no offence, IV, 94 

and Explans. ... ... ... ... ... 79 

who is said to use, XVI, 349... ... ... ... 283 


See — Criminal Force. Unlawful Assembly. 

FORCED LABOR 

exacting, XVI, 374.. ... ... 296 

FOREIGNER 

jurisdiction over ... ... ... ... ... 5-10 

FOREIGN CONQUEST 

effect of, upon laws . ... ... ... 46 

FOREIGN GOVERNMENT 

how far its orders justify .. ... ... . . 54 

FORFEITURE 


.sentence of, renders offender incapable of acquiring 
property. Ill, 61 
does not corrupt blood 

adjudged by Court in certain cases, III, 62 ... 
of property, for waging war against Government, /VI, 
121 , 122 

used in, or acquired by, committing depre- 
dation on a power in alliance with 
Government, Ac., VI, 126, 127.. 
fraudulently removing, Ac., property to avoid, XI, 206 
receiving or claiming property to avoid, 

XI, 207 

what amounts to fraud... 

• public servant disobeying the law, to screen property 

from, XI, 217 

framing incorrect record, Ac., to do so, 
XI, 218 


31 

ib 


107-111 

113 

174 

175 

176 

191 

192 
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FORGED DOCUMENT 

what constitutes a, XVIII, 464 
FORGERY 

definition of the offence, XVIII, 463, 464 
charge requires sanction of Court 
intention to defraud necessary 

but not to defraud any one person 
joint interest in funds no answer 
by several is an offence by each 
complete, ^ithout uttering of document ... 
by adding name of a witness ... ... 

by alteration of genuine document ... 
by obtaining signature of person who does not under 
stand what he is doing 
by signing one's own name 

by making document in name of fictitious person 
punishment for, if simple, XVIII, 4C5 

of a record, Ac., of a Court of Justice, 

XVIII, 466 

of register of birth, baptism, marriage, or 

burial, XVIII, ib 

of a will or valuable security, XVIII, 4G7 
- of authority to receive money or transfer, Ac., ib. 
if for the purpose of cheating, XVIII, 468 

harming any one’s reputation, 

XVIII, 469 

using forged document, XVIII. 471 ... 
making or possessing a counterfeit plate or seal with 
intent, Ac., XVIII, 472, 473 

having possession of a forged document, XVIII, 474 ... 
fraudulent intention necessary 
evidence of frand 

counterfeiting a device or mark for authenticating 
documents, XVIII, 475, 476 ... ... 

having possession of material with such mark, ib. 
destroying, &c., or cancelling, Ac., a will, XVIII, 477 ... 

a valuable security, ib. 
authority to adopt, ib. 

FORMS. 

See — Indi ctmen t. 

FRACTURE. 

of bone, Ac,, is grievous hurt, XVI, 320 

See — Iturt 
FRAUD 

what amount of, vitiates a transfer of property 
mere preference does not amount to... 
unless in case of insolvency 

fraudulent 

transfer, Ao., of property to prevent seizure, XI, 206... 
olaim to property to prevent seizure, XI, 207 


PaUe. 


366 


365 

ib. 

366 
ib. 
ib. 
ib. 
ib. 
164 

367 

ib. 

36ft 

369 

ib. 

370 

ib. 

ib. 

ib. 

371 

ib. 

ib. 

ib. 

372 
ib. 
ib. 

373 

ib. 

374 
ib. 
ib. 


270 


176, 346 
178 

347 

*• 

174 
. 175 
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FRAUDULENT — continued. 

suffering a decree for a sum not due, XI, 208 ... 175 

claim in a Court of Justice, XL 209... ... ... 179 

taking a decree for a sum not due, XI, 210 ... ... ib. 

See — Forfeiture. Fraudulent Dispositions of Property. 

FRAUDULENT DEEDS 

See — Fraudulent Dispositions of Property . 

FRAUDULENT DISPOSITIONS OF PROPERTY 

what transactions amount to, XI, 206, 208 ... * ... 174-175 

removal or concealment, &c., of property to defraud 

creditors, XVII, 421 ... ... ... ... 346 

preventing a debt due to offender from being made 

available to creditors, XVII, 422 ... ... ib. 

executing a deed with false statement of consideration, 

XVII, 423 ... 347 

or with false statement as to person for whose 

benefit it is to operate, ib. ... ... ib. 

must be fraudulent as well as false ... ... 348 

frandnlent concealment or removal of property generally, 

XVII, 424 ib. 

assisting therein, ib. ... ... ... ... ib. 

release of any claim or demand, ib. ... ... * ... ib. 

making fraudulent claim to property to which one is not 

entitled, XI, 207, 208 ... ... ... ... 175 

FRAUDULENT PREFERENCE 

by insolvent ... ... ... ... ... 346 

FRAUDULENT 

meaning of the word, II, 25 ... ... 20 

FUNERAL 

ceremonies, disturbing assembly for performance of, 

XV, 297 243 

GAIN 

See — Wrongful Gain. 

GENERAL EXCEPTIONS, IV, 76-100 41 

need not be negatived in charge .. ... ... 424 

must be established by accused ... ... .. ib 

GESTURE 

making a, to wound religious feelings of another, XV, 298 244 

when it may amount to an assault, XVI, 351 285 

or to defamation ... ... ... 399 


GOOD FAITH 

# definition of, II, 52 ... ... ... ... 26 

nothing is in, which is done or believed without due care 
and attention, ib. ... ... ... 

wynt of, takes away privilege in case of defamation ... 402-406 
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GOVERNMENT * 

what the word denotes, II, 17 ... ... ... 16 

See — Queen 8 Government of India. Executive Government. 
GOVERNMENT OF INDIA 

what the words denote, II, 16 ... ... ... 16 

GOVERNMENT STAMP 

counterfeiting a, XII, 255, and Explan. ... ... 210 

possessing instrument or material used for counter- 
feiting a, XII, 256 . ib. 

making or selling, Ac., instrument for counterfeiting a, 

XII, 257 211 

selling, Ac., a counterfeit, XU, 258 • ... ... ib. 

possessing a counterfeit, XII, 259 ... ... ... ib. 

using as genuine one known to be counterfeit, XII, 260 212 

where a, has been used, effacing writing with intent to 

cause loss to Government, XII, 261 ... ... ib. 

removing a, from a writing, Ac., with intent, Ac., ib. ... ib. 

using one known to have been used before, with intent, 

Ac., XII, 262 ib. 

erasure of mark upon, denoting that it has been used 

before, with intent, Ac., XII, 263 ... ... 213 

GOVERNOR-GENERAL 

exempt from jurisdiction of High Courts ... ... 50 

assault on, with intent to compel or restrain exercise of 

any lawful power, VI, 124 ... ... Ill 

attempt to overawe or restrain by unlawful assembly ,ib. ib. 

forbidden to trade ... ... ... ... 136 


GOVERNOR OF A PRESIDENCY 

exempt from jurisdiction except for treason or felony ... 
assault on, with intent to compel or restrain exercise of 
lawful power, VI, 124 

attempt to overawe by unlawful assembly Ac., ib. 
forbidden to trade... 

GRATIFICATION 

meaning of the word, IX, 161, Explan, 
public servant taking a, improperly, IX, 161, and Explan, 
accepting, Ac., for corruptly influencing a public servant, 
IX, 162 ... ... ••• ... ••• 

for using personal influence with public servant, IX, 163 
abetment by public servant of the 
taking or giving of a, IX, 164 
public servant taking, Ac., a thing without adequate 
consideration for it, IX, 165 
sanction necessary for prosecutions ... 


51 

111 

ib. 

136 


129 

ib. 

132 

133 

ih. 

134 
,131 
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GRATIFICATION— eontimied. 

accepting, Ac., to screen offender, or abandon prose- 

cation, XI, 21 3— — ••• — 185 

giving, Ac., in consideration of screening offender, Ac., 

XI, 214 186 

taking to help in recovery of property, XI, 215 ... 187 

GRIEVOUS HURT 269 

kidnapping a person in order to do him, XVI, 367 294 

See — Hurt. 


HABITUALLY RECEIVING 

stolen property, XVII, 413... ... ... ... 336 

HARBOURING 

prisoner of State or War who has escaped, VI, 130 >.* 114 

a deserter, VII, 136, and Except. ... ... ... 116 

offender to Bcreen him from punishment, XI, 212 — 183 

no offence, if offender is husband or wife of 
harbourer, XI, 212, Except. ... 184 

intention to defeat justice is essential ... ib. 

offence must be complete when the harbouring 

takes place ... ... ... 185 

offender who has been convicted, or whose apprehension 

has been ordered, XI, 216 ... ... ... 190 

no offence, if offender is husband or wife 

of harbourer, XI, 216, Except. ... 191 

See — Public Servant. 


HEADS OF VILLAGES 

bound to inform of crime ... 

HEALTH 

Public, XIV ... ... ... ••• 

See — Atmosphere. Infection. Nuisance. 

HIGH COURTS 

ordinary jurisdiction of 

in case of British subjects ... 

Admiralty jurisdiction of ••• 
offioers of, forbidden to trade 
extraordinary criminal jurisdiction of 
criminal law amendment Aot XVIII of 1862 ... 


148 

215 


428 

ib. 

r 

137 

430 

46 


HIRING 

or being hired to join an unlawful assembly, VIII 
150*158 ... ••• **• ••• 

.harbouring persons so hired, VIII, 157 ... ... 


..I 120-124 
123 
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HOMICIDE 
See — Culpable Homicide 
HORSE 

killing, poisoning, maiming, &c., a, XVII, 429 
See — Mischief. 


JPa6e. 

245 

350 


HOUSE-BREAKING 

what constitutes the offence of, XVII, 445, and Explan, 
how punished, if simple, XVII, 453... 

^ if in order to commit another offence pun- 
ishable with imprisonment, XVII, 454 
if with preparation to cause hurt or 
restraint, &c., XVII, 455 ... 

accom panied by causing grievous hurt, &c. , 
while committing it, XVII, 459 

See — Criminal Trespass. House-breaking by night. 

HOUSE-BREAKING BY NIGHT • 

what constitutes the offence of, XVII, 446 ... 
how punished, if simple, XVII, 456... 

if in order to commit another offence 
punishment by imprisonment, XVII, 

457 

if with preparation to cause hurt or 
restraint, &c., XVII, 458 ... 

See — Criminal Trespass. House-breaking. 

HOUSE-TRESPASS 


what constitutes the offenoe of, XVII, 442, and Explan, 
how punished, if simple, XVII, 448... 

* if in order to commit another offence 
punishable with death, XVII, 449 ... 
an offence punishable with transport- 
ation for life, &c.. XVII, 450 
an offence punishable with imprisonment 
Ac., XVII, 451 

with preparation for causing hurt, &c., 
or restraint, Ac., XVII, 452.. 
cannot be compounded 

S ee— Criminal Trespass. 

HUE AND CRY 

arrest without warrant after ... ... 

meaning of 

HURT 

who is said to cause it, XVI, 319 
voluntarily causing , what it is, XVI, 321 

does not involve premeditation ••• 
punishment for, XVI, 323 
cases in which it is lawful 


359 

362 


ib. 

363 

364 

361 

363 


ib. 

ib. 


357 

361 

ib. 

ib. 

362 

ib. 

169 


87 

152 


269 

270 
271 
ib. 

. ib. 
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HURT— continued. 

by using dangerous weapons, &c., XVI, 324 ... 
when done for extortion, or to force a person 
to do an illegal act, XVI, 327 ... 
or to extort oonfession, XVI, 330 
or to obtain restoration of property, ib. 
or to deter public servant from doing his 

duty, XVI, 332 

when done on grave and sudden provocation, 

XVI, 334 

which muBt proceed from persqf hurt, 
when caused by act showing want of regard 
for human life, XVI, 337 

administering drug with intent to cause, XVI, 328 
grievous, what is, XVI, 320... 

voluntarily causing grievous, what is, XVI, 322, and 
Explan. 

when death ensues, not always culpable homicide ... 
punishment for, XVI, 325 

by dangerous weapons, &c., XVI, 326 
while committing dacoity or robbery, XVI, 

397 

when done to extort property or to force to 
do an illegal act, XVI, 329 ... * ... 

or to extort confession or to compel restor- 
ation of property, XVI, 331 
to public servant to deter him from doing 
his duty, XVI, 333 

when done on provocation, &c., XVI, 335. 
must proceed from person hurt 
by an act showing want of regard for the 
safety of others, XVI, 338 
HUSBAND 

cannot commit rape on wife, if above 10 
may abet a rape upon wife... 
may be convicted of receiving from his wife ... 
may harbour or conceal wife, offender, XI, 212, 
Except., 216, Except ... ... ... 

wife may gi ve evidence against 

cannot be convicted of theft from sed qucerc ? 
whether he can steal from wife P 
See — Adultery. Marriage . Wife. 

IDIOT. 

See — Insane. 

See — Forgery. 

IGNORANCE 

of Fact or Law, when an excuse 
ILLEGAL 

application and meaning of the word, II, 43 ... 
order by a public servant, XI, 219 ... 

Set — 1 u Omission.” 


Page. 

273 

274 

275 
ib. 

277 

ib. 

ib. 

278 
274 

269 

270 

271 

273 

274 

322 

275 

276 

277 

278 
ib. 

279 

298 

300 

336 

184-191 

145 

305 

306 


65 

367 

55-58 


25 

192 
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ILLICIT INTERCOURSE 

abduction of woman in order to force her to, XYI, 386. 
enticing married woman for the purpose of, XX, 498... 


293 

395 


IMPRISONMENT 

period of, bow calculated ... 
is rigorous or simple, III, S3 

rigorous applied to prisoner under sentence of trans- 
portation, III, 58 

commuted into transportation, III, 59 

when it ma^be partly rigorous and partly simple, III, 60 

removal to different place of 

sometimes necessary where fine .is imposed ... 

in default of payment of fine, III, 64, 65, 66 ... 

is in excess of all other imprisonment, ib. 

how limited, III, 67, 68, 69... 

when inflicted by Magistrate... 
solitary, when and to what extent. III, 73 

See — Fine. Punishment. Wrongful Restraint. 

INCAPACITY 

mental, what amounts to ... 


INCOME TAX 

papers must be produced in Court ... 
INDICTMENT 


must contain all matters essential to crime ... 

when particular circumstances or means muBt be 
stated 

result of omission ... 
when it may be amended ... 
what defects are immaterial . 
charging an offence different from that proved 
exceptions need not bo negatived in... 
joinoer of offences in 
joinder of defendants 
forms of, for 

Abduction ... ... . . ••• 

Abetting, where principal indicti d u intly. 
whero abettor indicted without principal... ... 

where the offonco abetted has been committed 
with a different knowledge ... 
where a different offence has been committed 
whore no offence committed 
Adultery 
Affray 

Assault ... ... 

Assembly, unlawful 

Attempt to commit a crime ... ••• 

Bigamy 

Breaking open receptacle 
Cattle, miBchief to 


30 

27 

28 

29 
ib. 

30 

34 
ib. 
ib. 

35 
ib. 

42 


65 


142 


421 

422 
ib. 

423 
ib. 
ib. 

424 

425 

426 

449 

439 

440 


ib. 

ib. 

ib. 

454 
442 
449 
441 

455 
454 
453 
» ib. 
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INDICTMENT— continued. 

Forms of, for 
Cheating 

Counterfeiting Coin ... 

Coin counterfeit, fraudulently delivering. . 
passing off as genuine ... 
possessing 

Confinement, wrongful... 

Conviction, mode of charging a previous... 

Criminal Breach of Trust 

Intimidation ... ... 

Misappropriation ... ...^ 

Culpable Homicide 
Dacoity with Murder ... 

Defamation ... 

Disappearance of evidence, causing 
Disobedience to order promulgated by Public Servant 
summons of ... 

Enticing away a married woman. 

Escape, permitting an... 

Extortion 

Fabricating false evidence 
False charge ... 

Claim ... 

Evidence 

using such as genuine ... 
Personation 
Statement in a return 
Forged document, making a 

using as genuine 
Fraudulent Transfer ... 

Grievous Hart, by dangerous weapon ... 

' negligence.. 

Harbouring ... 

Highway Robbery 

House-breaking by night to commit theft. 
Intimidation, criminal ... 

Kidnapping ... 

Lurking House-Trespass by night 

Married woman, enticing away a 
Miscarriage ... 

Mischief to cattle 
Murder 

Negligence, causing grievous hurt by ... 
Omission to apprehend... 

Overawing Councillor... 

Personation in a suit ... 

Previous conviction, charge of ... 

Public Servant concealing design to commit an 
offence 

accepting gratification... 

Rape... 

Receiving stolen property 

Rioting 


Page, 
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446 
ib. 

447 
ib. 

449 
456 
451 
455 
451 

448 

451 
455 

445 

442 
ib. 

454 

446 

450 

444 

445 
ib. 

443 

444 

445 
443 

453 
ib. 

445 

448 
ib. 

446 
450 
453 

455 

449 

453 

454 
448 
453 

447 

448 
446 

441 
445 

456 

440 

442 

449 

452 

441 
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INDICTMENT — continued. 

Forms of, for 

Robbery in a Highway, 
seducing soldier from allegiance 
theft... 

theft in a dwelling house 
theft by a servant 
after previous conviction 
unlawful assembly 
waging war ... 

INDORSEMENT 


Pag*:. 



450 

441 

449 

450 
449 
456 
441 

ib. 


on a bill of exchange is a “ document,” II, 29, Explan. 

2 t Illu8tr.... ... ... ... ... 21 

is a “ valuable security,” II, 30, Illustr. ... 22 

INFANT 


when incapable of offence, IV, 82, 83 
mode of imprisonment 
capacity of, for rape 
parental control over 

INFECTION 

negligent act likely to spread, XIV, 269 
malignant act likely to spread. XIV. 270 
disobeying quarantine rules, XVI, 271 

INFLUENCE 

meaning of personal 


63 

65 

64,300 

291 


217 

218 
ib. 


136 


See — Bribe . Gratification. Public Servant. 

INFORMATION 

of certain offences, when compulsory to give ... ... 106-148 

giving false, of design to commit an offence, V, 118 120-103-105 
where informant is a public servant, V, 119 ... 104 

omission to give, to public servant, X, 176 ... ... 144 

where offence committed, XI, 202 ... 172 

giving false, to public servant, X, 177 ... ... 144 

where offence committed, XI, 203 ... 173 

with intent to cause a public servant to 
use his power to injury of another, X, 182 147 

to screen au offender, XI, 201 ... ... 171 

See — Agent . Contempt Public Servant. Unlawful Assembly. 

INJURY 

what the word denotes, II, 44 ... ... ... 26 

INSANE 

man, act of, no offence, IV, 84... ... ... ••• 65 

custody, and removal from India of ... ... ... 69 

act done for benefit of, when no offence, IV, 89 ... ,72 
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INSANE — continued. 

cannot “consent,” IV, 90... ... ... ... 73 

right of private defence against act of, IV, 98 ... 81 

nob punishable for escape from gaol... ... ... 196 

causing an, to execute or alter a document, is forgery, 

XVIII, 464 367 

S ee-*Forgery. 

INSANITY 


what amounts to in law ... ... ... € ... 65 

differs from idiocy... ... ... ... ... lb. 

case of persons deaf and dumb, sometimes amounts to... 68 

not to bo presumed ... ... ... ... 65 

evidence of physicians as to ... ... ... 66 

what degree of, operates as a defence ... ... ib. 

effect of successful plea of ... ... ... ... 69 

INSOLVENT COURT 

officers of, forbid den to trade ... ... ... 137 


INSTIGATE 

meaning of the word, V, 107, Explan. 1. ... » ... 93 

INSUBORDINATION 

abetting act of, by soldier or sailor, VII, 138, 139 ... 117 

INSULT 

to public servants, &c., XI, 228 ... ... ... 198 

provoking breach of the peace by, XXII, 504 ... 412 

to modesty of a woman, using word or gesture, &c., for 

the purpose of, XXII, 509 ... ... ... 414 

See — Intimidation. 


INTENTION 

effect of a criminal, where act is done by several per- 

sons, II, 35 ... ... ... ... ... 23 

how far implied in ‘voluntarily,’ II, 39 ... ... 25 

act done bond, fide without criminal, IV, 81 ... ... 61 

assumed, where result is necessary or natural result of 

act done 62,70,103,182,188,246,252,401 

in case of a drunken man ... 

must be shown, where lawful act is charged as an abet- 
ment... *.» ... ... ... ... 

or as an attempt to oommit a Crime ... 
to injure need not be shown in case of a charge known 
to be false ... ... ... ... ••• 

* any other intention sufficient 

to defeat justice essential in case of harbouring 
extending beyond natural consequence of act must be 
• proved ... ... ... ... 


101 

419 

182 

ib. 

184 

70,188 
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INTENTION — confirmed. 

act which is an offence irrespective of, may be com* 

pounded, XI, 2 14 ... ... ... 186 

meaning of this exception ... ... ... 188 

to defraud particular person unnecessary, when acts are 

fraudulent ... ... ... ... 206,366,376 

inferred from use of false weight, &c. ... ... 213 

or trade-mark ... ... ... 375 

differs from wish ... ... .. ... ... 246 

necessary to conviction for culpable homicide must be 

established by prosecution ... ... ... 246,254 

inference from nature of act sufficient ... ... 246 

INTERRUPTION 

to public servant in a judicial proceeding, XI, 228 . . 198 

See — Contempt. 


INTIMIDATION 

act done under when no offence, IV, 94 and Exp Ian. ... 79 

" criminal” what constitutes the offence of, XXlI, 503.. 411 

threat need not be directly addressed to person threatened ib. 

punishment for, if simple, XXII, 506 ... 412 

if threat be of grievous hurt or death, Ac., 

ib. ... ... ... ... ... ib. 

if committod by anonymous communication, 

XXlI, 507 413 

inducing, &c., a person to do an act by making him 
believe he will incur the Divine displeasure if he 
does not, XXII, 508 ... ... ... ... ib. 

See— Insult. 


INTOXICATION 

when it prevents act or omission from being an offence, 

IV, 85,86 ... 69 

must be involuntary to have that effect, ib. ... ib. 
presumption of knowledge or intent against man in state 

of, IV, 86 70 

person labouring under, cannot “ consent,” IV, 90 . 73 

right of private defence against persons labouring under, 

IV, 98 81 

causing a person to execute or alter a document while in 

a state of. is forgery, XVIII, 464 ... ... 367 

causing annoyance while in a state of, XXII, 510 ... 415 

See— Forgery. 


INUNDATION 


causing by mischief or obstruction to drainage, 


432 


See — Mischief. 


Ac., 


352 
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Pagu. 

IRRIGATION 

injuring, XXII, 430 ... ... ... 351 

See — Mischief. 

JOINDER 

of defendants ... ... ... ... ... 425 

of offences ... ... ... ... 420 

JOINT ACT 

liability of each for, II, 34 ... ... ..tf ...22, 98, 127 

when criminal knowledge is an essential, II, 35 ... 23 

in case of rioting, VIII, 140 ... ... ... 119 

JOURNEY 

offences committed on a, where triable ... .. 431 

JUDGE 

meaning of the word, II, 19... ... ... ... 17 

every, is a " public servant,” II, 21 .. ... ... 18 

cannot be prosecuted for official acts without permission 131 
act of, when no offence, IV, 77 ... ... ... 45 

act done under order of, IV, 78 ... ... ... 45-58 

JUDGMENT 

may be given that it is doubtful of which of several 

offences a person is guilty. III, 72 ... 41 

JUDICIAL PROCEEDING 

false evidence in, XI, 193, Explans. ... ... ... 165 

explanation of the term, XI, 193, ... ... ... 166 

public servant making order, &c.. contrary to law in, 

219 ... ... ... ... 192 

insulting or interrupting public servant, in any stage of 

a, XI, 228 ... 198 


JURISDICTION 

of High Courts ordinary 
extraordinary ... 
admiralty 

over British subjects 
foreigners 

where offence committed in territory out of India 
or on British ship 
or within admiralty jurisdiction .. 

of Magistrate in respect of offence committed ont of his 
district 

of Sessions Court in appeals against sentences under 
special or local laws 

exemption of Governor-General and his Council and of 
persons acting under his written order from juris- 
diction of Supreme Court 

liable to English Courts ... ... 


428 

430 

6 ' 

428 

5,10 

5,13 

6 

ib. 

9 

14 


50 

51 
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JURISDICTION — continued. 


Pagb. 


exemption of Governor except in case of treason or felony 
want of, how far it deprives officer of protection, when 
he enforces order of Judge, IV, 78 
liability of Judge acting without ... 
in case of kidnapping 

in Mofussil Courts is local, when offences committed on 
shore ... 

in case of abettors, or receivers, or thugs, or dacoits . . 
over offends committed on the boundaries of two districts 
or parfly in one and partly iu another 
where offence committed on a journey 
over escaped or returned convicts 
pleas tothe 

judgment upon such 
none over Acts of State 


51 

45-58 

58 

292-431 

430 

431 

ib. 

ib. 

196 

428 

ib. 

46 


JURYMAN 

is a “ public servant,” II, 21 
personation of a, XI, 229 ... 


18 

199 


JUSTICE 


sanction of Court necessary in prosecution for offences 

against ... ... ... ... ... 167 

public offences against, XI, 191 — 229 ... ... 159-199 


JUVENILE OFFENDER 


who is a ... 


479 


KIDNAPPING 


is of two kinds, XVI, 359 ... 
from British India, 360 

from lawful guardianship, 361, and Explan. ... 

where there is a bond fide belief in the right to 
the custody of a child, XVI, 361, Except, 
consent of minor immaterial. . 
when it is abduction , XVI, 362 
jurisdiction in cases of 

punishment for, in ordinary cases, XVI, 363... 

where person is kidnapped to bo murdered, 

XVI, 364 

to be wrongfully confined, XVI, 365 
where a woman is kidnapped that she may be 
compelled to marry, &o., XVI, 366 ... 

whoro in order to subject person to grievous 
hurt, slavery, &c„ XVI, 867 ... ... 

concealing or confining kidnapped person, A v i, ooo . , . 
kidnapping okild to steal from its .person, XVI, 369 ... 
buying or selling, &c„ ft slave, XVI, 370, 371... 


289 
ib. 

290 

ib. 

ib. 

292 
ib. 431 

ib. 

ib. 

293 


ib. 

494 

ib. 

ib. 

• ib. 
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Page. 

KNOWLEDGE 

of necessary or natural oonsequences of an act in general 

presumed ... ... ... 62,70,103*188,246,253,401 

assumed in case of drunken man ... ... ... 70 

LABOR 

See — Forced labor. ... ... ... ... ... 297 

LANDLORD 

liability of, for nuisance on land ... ... ... 228 

LAND-MARK 

destroying or romoving one, fixed by public servant, 

XVII, 434 ... 352 

diminishing usefulness of one, fixed by public servant, ib. ib. 

See — Mischief 


LAW 

See — Local Law. Special Lav\ 

LAWFUL GUARDIAN 

who is included in the term, XVI, 361, Explan. 
LEGAL REMUNERATION 

meaning of the term, IX, 161, Explan. 

See — Public Servant. 

LEGALLY BOUND 
meaning of, II, 43... 

LENGTH 

false measure of, XIII, 265-267 
See — Measure. 


290 


130 


26 


214 


LIABILITY 

of one for acts done by another in furtherance of 

common design, II, 34, V, 111-1 14, VIII, 146,149, 119,120,127 

22,96 

LIEUTENANT-GOVERNOR 

assault on, VI, 124... ... ... ... Ill 

attempt to overawe, ib. ... ... ... ... ib. 

LIFE 

what the word denotes, II, 45 ... ... ... 26 

human, causing hurt by act showing want of due regard 

for, XVI, 337 ... 278 

« causing grievous hurt, XVI, 338 ... ... ... 279 

LIGHT 

exhibiting a false, XIV, 281.. 
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LIGHT-HOUSE 

destroying or removing, Ac., XVII, 433 
See — Mischief. 

LOCAL LAW 

meaning of the term, II, 42 
the word offence extended to certain breaches of 
no “ local law” is repealed or affected by the Penal 
Code, I, 5 

abetment may be committed in respect of ... ... 

breach of *ay also be an offence under Code 
appeal against sentences under 
LOSS 

See — Wrongful Loss. 

LOST PROPERTY 

finder of, when punishable for misappropriating, XVII, 
403, Explan. 2 .. ... 

See — Mi sappropriation. 

LOTTERY OFFICE 
keeping a, XIV, 294A 
LUNACY. 

See — Insanity. 

LUNATIC. 

See — Insane. ... ... ... * .. 

LURKING HOUSE-TRESPASS 

definition of the offence, XVII, 413 
punishment for, if simple, XVII, 453 
punishment for, if in order to commit an offence pun- 
ishable with imprisonment, XVII, 454 .. 

if with preparation to cause hurt or 
restraint, Ac., XVII, 455 
if accompanied bv causing grievous 
hurt, Ac , XVII, 456 ... 

See — Criminal Trespass. Lurldng House-trespass by Night. 


LURKING HOUSE-TRESPASS BY NIGHT 
what constitutes the off once, XVII, 444 
how punished, if simple, XVII, 456 ... 

if in order to commit another offence 
punishable with imprisonment, 

XVII, 457 

with preparation to cause hurt or re- 
straint, Ac., XVII, 458 ... 

See — Criminal Trespass. Lurking House-trespass. 

machinery 

negligent conduct as to, in possession or charge of 
offender, XIV, 287 ••• 


Page. 

352 

25 

ib. 

14 

05 

14 

ib. 


324 

242 

65 

65 

358 

362 

ib. 

363 

364 

358 

363 

ib. 

ib. 
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MAGISTRATE 

procedure of, under Act XI, of 1872 ... 
jurisdiction of, where offence committed on sea 
when he is a Judge, II, 19... 
power to award fine as compensation, 
limited as to powers of imprisonment for non-payment 
of fine. 

as to powers of imprisonment on conviction for 
several offences... 


Page. 

* 

3 

9 

17 

3 1 

35 

38 


warrant of, protects officers executing it ... ... 58 

not to examine or commit lunatic ... ... * ... 69 

may direct arrest ... ... ... ... ... 88 

every one bound to assist tyhen called on ... ... ib 

power of, to exact security ... ... ... 129,289,323 

to discharge recognisance. ... ... 289 

avoiding warrant of, no offence ... ... ... 139 

power of, for contempt of Court ... ... ... ib. 

or refusal to furnish evidence... 145 


may summon witness beyond local limits ... ••• 141 

can forbid certain acts ... ... ... .. 154 

Civil Court cannot reverse order of... ... ... 156 

may enjoin against public nuisance... ... ... 155 

cannot create or decide rights ... ... ... 156 

procedure by, on charge of giving false evidence* ... 168 

may allow withdrawal of certain charges ... 189 


MALICE 

when it is inferred, and when it must be proved ... 78,103 

136,246,253,401 

may be disproved, on charge of defamation ... 397,401,409 


MAN 

meaning of the word, II, 10 ... ... ... 15 

MARK 


making or counterfeiting a mark in any material used 
for authenticating a will or valuable security, <fcc., 

XVIII, 475 373 

possessing material with such mark, &c., ib... ... ib. 

making, Ac., mark in any material used for authenti- 
cating a document other than a will or valuable 
security, <fcc„ XVIII, 476 ... ^ ... ... ib. 

possessing material with such mark, &o„ ib ... ... ib. 

counterfeiting, ordinarily used by public servant to de- 
«- note the manufacture, &c., of property, XVIII, 484. 377 

See — Forgery. Government Stamp, Land-mark. Mischief. 

Property -mark. Sea-mark. Trade-mark . 

CARRIAGE 

abduoting or kidnapping a woman in order to compel, 

XVI, 366 ... ... ... 293 

forging register of, XVIII, 466 ... ... ... 370 
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MARRIAGE — continued. 


inducing cohabitation by falsely making it be believed^ 

that a lawful marriage has taken place, XX, 493 ...* 385 

second, during the 1 ife-time of a husband or wife, XX. 494 386 

if with concealment of the former marriage. 

XX, 495 ... 391 

evidence of a previous, valid ... ... 386 

law which governs in India... ... ... ... ib. 

with a deceased wife’s sister.. ... ... ... 387 

not void ^ reason of previous marriage in case of Hindu 

or Mahometan man ... ... ... ... 388 

otherwiso in case of female ... ... ib. 

or of Christian who married again after re- 
lapsing into Hinduism ... .. ... ib. 

or of Mahometan convert to Christianity ... 389 

otherwise in case of Hindu convert ... ib. 

or of European convert to Mahometanism ... 390 

severance of, by divorce ... .. ... ... ib. 

evidence on charge of bigamy ... ... ... 386 

ceremonies gone through fraudulently, XX, 496 ... 391 

See — Adultery. 


MARRIED WOMAN 

kidnapping or abducting, XVI, 366 ... ... ... 293 

committing adultery with, XX, 497 and Explan. ... 392 

enticing or taking away, or concealing, &c.,a, with intent, 

&c„ XX, 498 395 

her consent is immaterial ... ... ... ... 293,395 

See— Marriage. Harbouring. Evidence. Wife. 

MASTER AND-SERVANT 

in cases of abetment ... ... ... ... 101 

in cases of nuisance or negligence ... 222,225,233,235,239 

has no right to beat servant ... ... ... 271 

may chastise apprentice ... ... .. ... ib. 

MEASURE 

false, using a, XIII, 264, 265 ... ... 213 

is evidence of fraudulent intention ... ... ib. 

being in possession of, with knowledge and intent, 

XIII, 266... , ... 214 

making or selling, with knowledge and intent, 

XIII, 267 ib. 

MEDICAL MAN 

causing death ... ... ••• — ••• 77,262 

MEMBER OF COUNCIL 

exemption of, from jurisdiction of High Court ... 50 

assault on, VI, 124 ... ••• ••• 

attempt to overawe, ib. ... — - 

forbidden to trade... ... — ••• ••• 
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MERGER Page. 

of civil action in crime, does not exist in India ... 190 

MINOR 

selling or buying, for prostitution, XVI ... 295,372,373 

MINT 

person employed in, causing coin to be of wrong weight, 

XII, 244 207 

of wrong composition, ib. ib. 

uulawfully taking a coining instrument from a, XII, 245 ib. 

See — Coin. 

MISAPPROPRIATION 

of moveable property, XVII, 403, and Explans. 1 and 2 323 

of property found accidentally, ib.. Explan. 2 ... 324 

of a deceased person, XVII, 404... ... 326 

MISCARRIAGE 

causing, XVI, 312, 313, 314 266 

a woman may commit this offence on herself, XVI, 312 

Explan. ... ... ... ... ib. 

punishment for causing, in ordinary cases, XVI, 312 ib. 

if done without woman’s con- 
sent, XVI, 313 ... ... ib 

causing death in attempt to procure, XVI, 

314 ib 

if done without the consent of the woman, ib. ib 

doing an act to prevent a child being born 

alive, XVI, 315 ... ... ... 267 

causing death of quick unborn child, XVI, 

316 ib 


MISCHIEF 

definition of the offence, XVII, 425 and Explans. 1 and 2 
punishment for, when simple, XVII, 426 

if damage done, amounts to 50 Rupees, 

XVII, 427 

by killing, maiming, &c., an animal within 10 Rupees, 

XVII, 428 

by killing, maiming, &c., an elephant, camel, horse, mule, 
buffalo, bull, or cow, or ox, XVII, 429 

any other animal worth more than 00 Rs., ib. ••• 
by diminishing supply of water, Ac., XVII, 430 
by injuring public work, bridge, navigable river, &e., 

XVII, 431 ••• - 

by causing inundation, or obstructing drainage, XVII, 
432 

by destroying, or moving, &c , light-houso, sea-mark, Ac., 
XVII, 433 

by exhibiting false light, or mark to mislead navigators, 

XIV, 281 

by destroying, Ac., land-mark fixed by public servant, 

XVII, 434 ... 

by uBing fire or explosive substance with intent, Ac., 
XVlf 435 


348 

350 

ib. 

ib. 

ib 

351 
ib 

ib. 

352 
ib 
226 

352 

353 



INDEX. 


xcix 


MISCHIEF — continued . 

with intent to destroy a house, &c , XVII, 436 ... 353 

committed on a decked vessel of 20 tons burden, XVII, 

437 — ••• ... ... ... ... ib. 

if by fire or explosive substance, XVII, 438 . . 354 

running vessel ashore to commit theft of property, 

XVII, 439 ... ... ii# jjy. 

committed with preparation for causing death or 

grievous hurt, XVII, 440 ... ... ... ib. 

or hurt, or wrongful restraint, ib. ... ib. 

% or fear of death, hurt, restraint, ib. ... ib. 

with respect to a will, XVIII, 477 ... ... ... 374 

valuable security, XVIII, 477 . . ... ib. 

See — Private Defence. 

MISFOETUNE 

act done by, when it is no offence, IV, 80 ... ... 60 

MISTAKE OF FACT 

when act done by reason of, no offence, IV, 7C- 79 ... 44-55 

right of private defence against act of one acting under, 

IV, 98 81 

MISTAKE OF LAW 

does not prevent an act from being an offence, IV, 76-79 44-57 

unless when it causes ignorance of fact ... ... 58 

MONEY. 

See — Coin. 

MONOMANIA 

when an excuse ... ... ... ... ... 66 

MONTH 

meaning of the word, and how calculated, II, 49 ... 26 

MOEALS 

public, XIV, 292-294 240 

See — Nuisance. Obscenity. 

MOTHEE, right of Muhammedan, to custody of child ... 292 


MOVEABLE PEOPEETY 

what the term means and includes, II, 22, XVII, 378... 
in case of theft 

MOVING 

what is a, in case of theft, XVII, 378 

MULE 

killing, poisoning, maiming, or rendering useless, &c., 

XVII, 429 

See — Mischief. 


20,301 

303 

301,310 

350 


m 
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MUNICIPAL COMMISSIONER 

is a “public servant,” II, 21, Illuetr... ... ... 19 

liability of, for neglect to repair roads ... ... 234 

MURDER 

what amounts to the crime of, XVI, 300, and Excepts . . 2IT1 
in what cases culpable homicide does not amount to, 

XVI, 300, Excepts. 1,2, 3, 4, 5 ... ... ... 254 

proof of exceptions rests on accused... .. ... ib. 

of knowledge or intention rests on prosecution ... ib. 

by homicide of person whose death was not intended, 

XVI, 301 258 

on charge of, accused may be convicted of minor offence, 260 
punishment for, XVI, 302 ... ... ... ... ib. 

if committed by a life-convict, XVI, 303... ... ib. 

attempt to commit, XVI, 307 ... ... ... 263 

punishment for, in ordinary cases, XVI, 307 ... ib. 

if hurt is caused, ib. ... ... ... ib. 

accompanied by dacoity, punishment for, XVII, 396 . . . 322 

See — Culpable Homicide. Dacoity. Suicide. 

MUTINY 

abetting the commission of, VII, 131 115 

where the mutiny is committed in consequence, 

VII, 132 ib. 

abetting assault on superior officer, VII, 133... ... ib. 

if assault is committed in consequence, VII, 134, 116 

abetting desertion, VII, 135 ... ... ... ib. 

harbouring deserter, VII, 136 ... ... • ••• ib. 

in a merchant vessel , VII, 137 ... ... ib. 

abetting act of insubordination, VII, 138 ... ... 117 

circulating rumours, Ac., with intent to excite, XXII, 505 412 

MUTINY ACT 

whether Naval or Military, not repealed or affect cu by 

the Penal Code, 1, 5 ... ... ... ... 14 

persons subject to, are not punishable for military 

offences under the Penal Code, when, VII, 139 ... 117 

NATURAL RESULT 

of a man’s acts assumed to be contemplated ... 62,70,103,188,246 

253,401 

NAVIGABLE 

, river, or channel, destroying or injuring, XVII, 431 ... 351 

See — Mischief. Navigation. 


NAVIGATION 

,, of a vessel, rash or negligent, shewing want of regard 
for human life, Ac., XIV, 280 ... 
carrying passengers in unsafe vessel, XIV, 282 
obstructing public line of, XIV, 283 ... 


225 

226 
ib. 
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N AVIG ATION — continued. 

injuring by mischief, XVII, 431 
endangering by removing lights, buoys, &c., XVII, 433 
exhibiting false lights, buoys, XIV, 281 
See — Mischief. 

NAVY 

offences relating to, VII, 131-140 ... 

NEGLIGENCE 

culpable, v£at it consists in., 
when very gross implies intention to injure ... 
death caused by ... ... • ... ... 24f 

case of medical men 

must be personal act ... ... 222 

must be such as would naturally cause injury, 
evidence of, must be affirmative 

unless presumed from facts of case ... ... ... 

where party injured has been guihy of 
or person with whom he is identified 
where party injured is a servant 
in driving or riding on highway, XIV, 279 ... 
in navigating a vessel, XIV, 280 

in conveying passenger for hire in unsafe vessel, XIV, 282 
unseaworthiness is a relative term 
causing obstruction on highway or line of navigation, 

XIV, 283 

permission to pass does not constitute a highway... 
owner must not set trap for passengers ... 
property which causes obstruction must be under 
control of defendant, 
occupier primarily liable. 

even for acts of others resulting from his conduct, 
not for acts of servant... 

liability does not cease on parting with property... 

purchaser how far liable. 

who is “ in charge of property ” 

possession of landlord , . 

Municipal Commissioners 

with respect to poisonous, combustible, or explosive 
matter, XIV, 284, 280 
in regard to machinery, XIV, 287 ... 
in keeping a dangerous animal, XIV, 289 ... ... 

causing death, not amounting to culpable homicide, 

XVI, 

See — Hurt Nuisance. 

NOT GUILTY 

pica of entered, whero prisoner refuses to plead 
effect of plea 
NOTICE 

See — Contempt. Court of Justice. Owner. Service. 


115-117 


261 

103 

246.260.261 
262 

222.233.262 
... 222,227 

223 

224 

223 

224 

... 235,239 
222 
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NUISANCE 

public, what is a, XIV, 268. . . ... ... ... 215 

not excused on account of other advantage, ib. ... 216 

may be authorized by legislature ... ... ... 217 

not justified by lapse of time ... ... ... 

summary remedy against ... ... ... ... ib 

action not taken away by prosecution. ... ... ib. 

negligent act likely to spread infection, XIV, 269 ... ib. 

malignant act likely to spread infection, XIV, 270 ... 218 

disobeying quarantine law, XIV, 271.. ... ib 

adulteration of food or drink for sale, XIV, 272 ^ ... ib. 

sale of noxious food or drink, XIV, 273 ... ... 219 

adulteration of drugs, XIV, 274 ... ... ... 220 

sale of adulterated drugs, XIV, 275... ... ... ib. 

sale of one drug as being another drug, XIV, 276 221 

defiling water of public spring or reservoir, XIV, 277. ib. 

making atmosphere injurious to health, XIV, 278 ... 222 

rash driving or riding, XIV, 279 ... ib. 

navigation of vessel, XIV, 280 ... 225 

exhibiting false light, Ac., XIV, 281... ... ... 226 

conveying person for hire in vessel overloaded or unsafe, 

XIV, 282 ^ ib. 

obstructing public way or navigation, XI V. 283 » ... lb. 

negligence with respect to poison, XIV, 281 ... ... 235 

fire or combustible matter, XIV, 285.. ... 236 

explosive substance, XIV, 286 ... ... ib 

machinery, XIV, 287 ... ... ... 237 

pulling down or repairing buildings, XIV, 288. ib. 
an animal, XIV, 289 ... ... ... ib. 

punishment for any, not specially provided for, XIV, 290 239 

continuance of , after injunction to discontinue, XIV, 291 240 

obscene works, songs, &c., XIV, 292, 293, 294 . ... ib. 

NUMBER 

defined, II, 9 .. ... ... ... ... 15 

OATH 

what the word means and includes, II, 51 ... ... 2G 

refusing to take an, X, 178... ... ... 145 

making false statements ou, to public servant, X, 181 .. 146 

See — False Evidence. 

OBSCENITY 

importing, printing, selling, Ac., obscene books, Ac,, 

XIV, 292 ... ... ... ... ... 240 

possessing obscene books, Ac., for purpose of sale, Ac., 

, XIV, 293 241 

singing obscene songs, Ac., XIV, 294. ... ... 

uttering obscene words, Ac., ib. ... ... ... ^ 

Set — Insult. 
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OBSTRUCTING 


public servant in discharge of his duty, X, 186 ... 151 

the taking of property by authority of public servant, 

X, 183 149 

the sale of property by public servant, X, 184 ... 150 

apprehension of one’s self, XI, 224 and Explan. ... 195 

of another, XI, 225 ... ... ... 196 

a public way, XIV, 283, XVII, 431 ... ... .. 226,351 

a public line of navigation, ib. ... .. ... lb. 


See — Misch^f. Public Servant. 

OCCUPIER 

of land not giving Police notice of riot, Ac., VIII, 154. 122 

of land for whose benefit a riot is committed, liability of, 

VIII, 155 J ib. 

his agents — liability of, in such caseB, XIII, 156 123 

liability of, for nuisances on land ... ... ... 228 

OFFENCE 


committed out of British India, I, 3. 
meaning of tho word, 11,40. 

extended to special and local laws by Act XXVII of 1870. 

not to law of England ... 
committed out of British India, 1,1 
by servant of Queeu within allied State, 1,4.. 
■jurisdiction of High Courts over ... 
apprehension of person charged with heinous, committed 
out of India .. 

under extradition treaties ... 
committed on the High Seas or in a foreign port 
punishable by English law .. 
on land beyond local jurisdiction of Court ... 
by foreigner on British ship, 
or foreign vessel 

against the State, can only be prosecuted with sanction 
of Government or Ad vocate- General 
committed by public servant, or Jmtgo can in some cases 
only be prosecuted by leave of Gov irnraent or Court 
of contempt of authority, requires the sanction of the 
authority for prosecution 

relating to evidence requires sanction of Court for pro- 
secution 

relating to documents given in evidence must be prose- 
cuted with sanction of Court • •• 
causing disappearance of evidence of, XI, 201 
joinder of several offences in same indictment 
what acts or omissions do not constitute an, see Chap. 
IV, pa88i m ... — ••• 

act of person bound by law, or believing 
himself bound to do it, IV, 76. 
act of Judge acting judicially, IV, 77 — 


2 

25 

ib 

95,196 

1 

2 

ib. 

3 

4 

5— II 
11 
13 
6 
r. 


114 

131 

139 

167 


385 

172 

425 
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OFFENCE — continued . 

act done pursuant to order o! a Court of 
Justice, IV, 78 

act of person justified, or believing himself 
to be justified in doing it, IV, 79 
accident in doing lawful act, IV, 80 
act likely to cause harm, but done to pre- 
vent other harm, IY, 81 and Explan. ... 
act of child under seven years of age, IV, 

82 

above seven, but under twelve, 
and of immature under- 
standing, IV, 83 ... 

act of person of unsound mind, IV, 84 ... 
act of intoxicated person, IV, 85, 86 
act done by consent, not intended or known 
to be likely to cause death or grievous 
hurt, IV, 87-.. 

act not intended to cause hurt done by 
consent, for benefit of a person, IV, 88. 
act done for benefit of child with consent 
of guardian, IV, 89 ... 
of person of unsound mind, ib. 
act done for benefit of a person without 
consent, IV, 92 

communication made in good faith, IV, 93 
act to which a person is compelled by 
threats, IV, 94 and Explans. ... 
act causing very slight harm, IV, 95 
act done in, exercise of right of private 
defence, IV, 96 

when the right exists, IV, 97 — 10C 
uunatural, XVI, 377 and Explan. . 

See — Private Defence. 

OFFICER 

unlawful orders of, do not protect soldier 
obeying order to disperse unlawful assembly.. 

See — Assault. Insubordination. Mutiny Punishment. 


Page, 

45 

ib. 

60" 

61 

63 


ib. 

65 

69 


71 

72 

ib. 

ib. 

74 

75 

79 

80 

81 

ib 

300 
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OMISSION 

what the word denotes, II, 33 
illegal, when included in the word act, 11,32. 
ofEence caused partly by omission, and partly by act, II, 
36 

• constituting an abetment, V, 107, 108. 

to give information when illegal, V, 120, X, 17G 105, 

to assist a public servant, X, 187 
to supply food, medioine, &c. 

* to aid an arrest 

^ by public servant to apprehend, XI, 221, 222. 
death caused by illegal 

See— m Ag<int. Document. Evidence. Owner. Public /Servant. j 


22 

22,247 

23 

92 

144,148 

151 
248 

152 
193 

247,253 

Plot. 
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ORDERS 

of officer, when a justification to soldiers ... 51 

of parent or master, no justification ... ... ... 54 

nor of husband. ... ... ... ib. 

of Foreign Government ... ... ib! 

of Judge or Magistrate ... . . ... ’’’ 

OWNER 

of land not giving Police notice of riot, &c., VIII, 154... 122 

of land for^rhose benefit a riot is committed, his liability 

VIII, B5 * ib. 

his agent— liability of in such cases, VIII, 156 ... 123 

liable for nuisances on his land, VIII, 283 ... 226 

OX 

killing, poisoning, maiming, or rendering usolesa an, 

XVII, 429 h ! 350 

See — Mischief. 

PARENT 

may chastise child... ... ... ... ... 271 

has right to custody of child. ... ... ... 291 

PARLIAMENTARY REPORTS 

are privileged ... ... ... ... ... 409 

PEACE 

breach of the, provoking to, XXII, 504 ... ... 412 

See — Biot. 

PENAL CODE 

takes effect from what date, I, 1 ... ... ... 1 

in what places, ib. ... ... ... ib. 

as to what persons, I, 2, 3, 4 ... ... 1-2 

what laws it does not repeal, I, 5 ... ... ... 13 

penal servitude, III, 53, 56 . . . ... ... ... 27-28 

PERJURY. 

See— .False Evidence. 


PERSON 

meaning of the word, II, 11... ... ... 

every person liable for offence committed within British 
India, I, 2 

every person who is liable to bo tried in British India 
for an offence committed beyond its limits is subject 
to the Penal Code, I, 3 ... 

PERSONATING 


a soldier, VII, 140 

any public servant, IX, 170, 171 

another, for the purposo of a suit, XI, 205 ... 


16 

I. 

2 

117 

137 

.173 



CV1 


INDEX. 


Page. 

PERSON ATIN G — continued. 

fraudulent intention not necessary ... ... ... 174 

use of fictitious name not criminal ... ... ... ib. 

a juror or assessor, XI, 229... ... ... ... 199 

See — Cheating. 

PHYSICIAN 

unskilful treatment by ... ... ... ... 262 

PIRACY 

what it is... ... ... ... ... ... 8 

admiralty jurisdiction over... ... ... ... ib. 

PLATE 

making or counterfeiting a, for purpose of forging will, 

or valuable security, Ac., XvII, 472 ... ... 371 

possessing such a, ib. ... ... ... ... ib. 

making or counterfeiting a, for purpose of committing 

any other kind of forgery, XVIII, 473 ... ... 372 

possessing such a, XVIII, 474 ... ... ... ib. 

making or possessing a, for counterfeiting trade, or pro- 
perty-mark, XVIII, 485... ... ... ... 377 

See — Forgery. Government Stamp. Trade-mark. 

PLEAS 

to the jurisdiction... ... ... ... ... 428 

not guilty.. ... ... ... ... ... 432 

previous acquittal... ... ... ... ... ib. 

conviction.. ... ... ... ... ... ib. 

POISON 

negligence, Ac., with respect to, XIV, 284 ... ... 235 

administering with intent to cause hurt, Ac., XVI, 328. 274 

what is an administering ... ... ... ... 275 

See*— Drug. 


POSSESSION 

what amounts to, II, 27 and Explan. ... ... 20 

of coining implements what amounts to ... ... 203,207 

Btolen goods ... ... ... ... ... 311 

several persons may have ... ... ... ... 203 

of Btolen goods is evidence of theft ... ... ... 811 

what amounts to a receipt of stolen property... ... 334 

of immoveable property, how acquired ... ... 356 


and use of false weight or measure, evidence of fraud... 
PRESIDENCY 

meaning of the word, II, 18.. 

PRESUMPTION 

of mental capacity in children 
adults., 
lunatics 
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PRESUMPTION — continued. 

of physical capacity for rape ... ... ... 04 

of knowledge in a drunken man who commits offence ... 70 

in favor of innocence ... ... ... ... 78 

that every one knows probable result of hia act ... 62,70 

103,188,24o,401 

depends on the facts of each case ... 246,401 

of negligence from nature of act done ... ... 224 

of theft from recent possession of stolen property ... bll 

See — Intentign. Malice. 

PREVIOUS ACQUITTAL 

plea of ... ... ... . ... 4^2 

how proved ... ... . . 438 

result of plea, when found against the prisoner ... lb. 

PREVIOUS CONVICTION 

effect of, in increasing punishment III, 75 ... .. 43 

must have been under Penal Code, ib. . ... 44 

and after release from former imprisonment , ... ib. 

form of indictment charging a ... ... ... 456 

E lea of ... ... ... ... ... ... 432 

ow proved ... ... ... ... ... 438 

result of plea, when found against prisoner ... ... ib 

PRINCIPAL AND ABETTOR 92 

See — Abetment. 

PRINTING 

or engraving defamatory matter, XXI, 501 ... ... 411 

See — Defamation. Obscenity. 

PRISONER 

suffering or aiding escape of, VI, 128, 129, 130 ... 113 

PRIVATE DEFENCE 

the right of, IV, 96—106 ... ... ••• 81 

act done in exercise of the right of, no offence, IV, 96... ib. 

when the right of, exists, IV, 97, 9P 99 ... ••• ib. 

against act of public servant, IV, 99 ... ... ib. 

private person performing public duty ... ... 86 

of the body, when the right of, extends to causing death, 

IV, 100... ... ... ... ... ... 83,88 

when only to causing less harm. IV, 101 ... 83 

how long the right of, continues, IV, 102, ib. 84, $9 

of property, when the right of, extends to causing death, 

IV, 103 84,90 

when only to causing less harm, IV, 104 ... ib. 
how long the right of, continues, IV, 105 ••• SJL 

innocent person, injured in the exercise of the right of, *** 

VI. 106 ib. 


Culpable Homicide committed in excessive exercise of 

right of, when not murder, XVI, 300, .Except. 2 ... • 257 


n 
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PRIVATE PERSON 

when bound to arrest, or justified in so doing 
PRIVILEGED DOCUMENTS 
inoome tax schedules are not 
PRIVILEGED COMMUNICATIONS 
what are ... 

due care and attention necessary 
PROPERTY, delivery up o£ stolen to owner 
PROPERTY-MARK 
what is a, XVIII, 4*79 

“using a false property- mark, ” what constitutes, 

XVIII, 481 

using a false property-mark with intent, &c„ XVIII, 482 
counterfeiting, &c., ordinarily used by auotlier, XVIII, 
483 

by public servant, &c., XVIII, 484. 
possessing die, plate, &c., for counterfeiting, XVIII, 485. 

a false, possessing with intent 
to use it, ib. 

selling goods with false, knowing, &c., XVIII, 486 
making false mark on goods, XVIII, 487 ... * ... 

on any receptacle for goods, Ih. ... 
making use of such false mark, XVIII, 488 
destroyinsr, &c., a, with intent to injure any person, 

XVIII, 489 

See — Forgery. Marie. Trade-Mark. 

PROVOCATION 

when culpable homicide committed under, is not murder, 
XVI, 300, Except. 1, Provisoes, and Explan., Except. 
4 and Explan.... 

given by public servant in excess of authority... 
must be in proportion to violence used 
by word sufficient . . 

act must be committed under influence of 
causing hurt on, XVI, 334 ... 

grievous hurt on, XVI, 335 ... 
using criminal force on, XVI, 352, 355, 358, and 
Explans. 

See — Insult. Riot. 

PUBLIC 

fl what the word includes, II, 12 
PUBLIC JUSTICE 

offences against, XI, 191 — 229 
not to be entertained without permission 
■See — False Evidence. Public Servant. 

PUBLIC PLACE 

what is a ... * ... ... ... 
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88,152 
142 
' ib. 

401-410 

,408,410 

312 

374 

376 

ib. 

377 
ib. 
ib. 

ib. 

378 
ib. 
ib. 
ib. 


254,258 

254,257 

255 

256 

ib. 

277 

278 

. 286,288 
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159 

167 


242 
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PUBLIC SERVANT 

who are included in this term, II, 21.. 

cannot be prosecuted for official acts without permission 

.defence against acts of, IV, 99 

should show his warrant ... 

abetting an offence, V, 116... 

concealing^ design, &o , which it is his duty to prevent, 

voluntarily allowing prisoner of State of War to escape, 
from^ustody, VI, 128 ... 

negligently allowing prisoner of State of War to escape, 
VI, 129 ... ... ■ ... _ 

assault, &c., on, while suppressing riot, &c , VIII, 152 . 
taking a gratification, &c., improperly, IX, 161 
person expecting to be a, taking a gi atification, &c., ib.. 
abetting the taking of bribes of gratification, IX, 
162, 163, 164 

obtaining valuable things for inadequate consideration, 
&c., IX, 165 ... 

disobeying direction of law, with a view to injure any 
one, IX, 166 ... ... ... ... 

framing incorrect document, IX, 167 
unlawfully engaging in trade, IX, 168 
buying or bidding for property, IX, 169 
personating a, IX, 170 
wearing garb, or token of, IX, 171 ... 
contempt of the lawful authority of, X, 172 — 190 

charges of, not to be entertained without sanction., 
committed by British subject how cognisable 
fines upon British subject for contempt, how levied ... 
punishment may be remitted on submission ... 
absconding to avoid service of summons, &c. f issued by, 

X, 172 

preventing service of summons, &c., X, 173 ... 
non-attendance in obedience to order, X, 174 .. 

order must be by competent officer 
personal service of, must be proved 
departure without leavo of, X, 174 ■■ 
omission to produce or deliver up document, X, 175 ••• 
give notice or information to public ser- 
vant, X, 176 

of an offence committed, ib. and XI, 202... 
furnishing false information to public servant, X, 177 . 

respecting an offence committed, ib., and 

XI, 203 ... 

refusing to be sworn by, X, 178 ••• ^ ••• ••• 

to answer question of, X, 179 — 
to sign statement before, X, 180 . 
making false statement on oath before, X, 181 
giving fahso information to make a public servant ust 
his power to the injury of another, X, 182 


136 

137 
ib. 

138 
ib. 

139 
139-143 

143 

144 


144 

144-172 

144 

* 

141-173 

145 

146 
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PUBLIC SERVANT— continued. 

resisting the taking of property by lawful authority of, 

X, 183 

obstructing sale of property by lawful authority, X, 184 
illegal purchase of, or bid for property offered for sale 

by public servant, X, 185 ... .... 

obstructing public servant in discharge of duty, X, 186 
omitting to assist public servant, X, 187 
if aid is demanded, ib. ... 

disobedience to order of, duly promulgated, X, 188, and 
Explan. 

effect of magisterial orders 
threat of injury to public servant, X, 189 

to restrain any person from applying to 
public servant for protection, X, 190.. 
disobeying directions of law, in order to screen offender, 

XI, 217 

to save property from forfeiture, ib. . . 
framing incorrect record or writing, XI, 218... 

to save property from forfeiture, ib. 
making order, &c., contrary to law, XI, 219 ... 
keeping person in confinement contrary to law, XT, 220 
omitting to apprehend, &c , person accused, &c., XI, 221 
suffering him to escape, ib. 

omitting to apprehend, <kc , person sentenced, XI, &22.. 
voluntarily suffering him to escape, ib. 
negligently suffering escape of person in confinement, 
XI, 223 ... ... ... 

insulting or interrupting a, during a judicial proceed- 
ing, XI, 228 ...‘ 

committing culpable homicide by exceeding his powers, 
is not guilty of murder, if acting bond fide, XVI, 
300, Except. 3... 

causing hurt to, to deter him from doing his duty, 

XVI, 332 

grievous hurt, with the like object, XVT, TVj.. 
using criminal force towards, <fco., XVI, 353... 
destroying, &c., land-mark fixed by authority of, XVII, 

434 

counterfeiting a property-mark used by a, XVIII, 484. 
making false marks upon goods to deceive, XVIII, 487 
or on a receptacle for goods, ib. 
making use of such a false mark, XVIII, 488.. 
See — Private Defence. 

PUNCHAYET 

member of a, may be a Judge, within the meaning of 
the Code, II, 1 9. (c) 

may be a Court of Justice, within the meaning of the 
Code, II, 20 ... ... ... ... 

member of a, assisting a Court of Justice is a “ public” 
servant, II, 21... 

PUNISHMENT 

when to be under* Penal Code, 1, 2 ... 
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149 

150 

1 ib. 

151* 

ib. 

ib. 

153 

154 

158 

ib. 

191 

ib. 

19-2 

ib. 

ib. 

193 
ib. 
ib. 

194 

ib. 


195 


198 


257 

277 

ib. 

287 

352 

377 

378 
ib. 
ib. 
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PUNISHMENT — continued. 

when to be under law of England ... 

to what kinds of, offenders aie liable, III, 53 ... .1! 

sentence of death may be commuted, when and by whom, 

# III, 54 

transportation for life may be commuted, when and by 
whom, III, 55 . . 
any sentence may be remitted 

Europeans and Americans to be sentenced to penal ser- 
vitude instead of to transportation, III, 56 
fractionalderms of, how calculated, III, 57 ... 

transportation may be awarded instead of imprisonment, 
when, III, 59 

when imprisonment may bo partly rigorous and partly 
simple, HI, 60 ... . ... ... 

forfeiture of property, III, 61-62 
fine, 111, 63-70 
how it may be applied 

limit of imprisonment in default of payment of fine, 

III, 65-69 

of offence punishable with fine only, ITI, 67 ... 
within what time fine may be enforced. III, 70 
mode of enforcing payment of 
' limit of, for offence which is made up of several offences 

111, 71 

limit of, when several offences proved 
where person guilty of one of several offences, the Judg- 
ment stating that it is doubtful of which, III, 72. . 
solitary imprisonment, III, 73 

limit of, III, 74 

in case of previous conviction, III, 75 
QUARANTINE 

disobeying rule of, XIV, 271 
QUEEN 

meaning of the word, II, 13 
QUESTION 

refusing to answer a, put by public servant, when an 
offence, X, 179 
RAILWAY SERVANTS 

Act XXXI of 1867 

RAPE 

what amounts to, XVI, 375... ••• — 

penetration is sufficient, ib. f Explanation... 
cannot be committed by a man on his wife, ib. Except... 

unless she is under ten years of age, ib. 
presumption as to incapacity for, in case of children ••• 
what amount of consent will be an answer to charge of 
must bo an intelligent consent ••• 
husband may be indicted for aiding— 
evidence in cases of 

punishment for, XIV, 376 ... ••• ■ — 


Pagf. 

11 

27 
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ib. 
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ib. 
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42 
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ib. 
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ib. 
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RASHNESS 

culpable, what it consists in ... ... ... 261 

in making a false charge, which is believed, no offence.. 182 

will be defamation... ... 408 

amounting to culpable homicide ... ... 103,246,250,261 


endangering life or safety, XVI, 336-338 
in medical treatment 

RATIFICATION 

changes private acts into acts of State 

REASON TO BELIEVE 
meaning of, II, 26-.. 

RECEIVING 


278 

262 


61 


20,59 


property taken in waging war with or making depreda- 
tion on ally of Government, VI, 127 

RECEIVING STOLEN PROPERTY 
what is “ stolen property,” XVII, 410 
must be the identical goods stolen ... 
what amounts to receiving... 
by subsequent ratification 

guilty knowledge of theft ... ... * ... 

husband may receive from wife 
wife may bo convicted of ... 
how punishable, XVII, 411... 

Btolen in dacoity, XVII, 412 
from a dacoit with knowledge or belief, ib. 
habitual, or dealing in it, XVII, 413 
assisting in concealing or disposing of stolen property, 
XVII, 414 


113 


333 

334 
ib. 

335 
ill. 

336 
ib. 
333 

336 
ib. 
ib. 

337 


RECORD 

public servant, framing incorrect, to securo offender, 
X, 167 

forging a, of Court of Justice, XVIII, 466 ... 

See— Forgery, 

REFORMATORY 

juvenile offenders may be committed to 
REFUSAL TO PLEAD 
effect of ... 

REGISTER 

forging a, of birth, baptism, marriage, or burial, 

XVIII, 466 

^Sce— Forgery. 

RELEASE 

fraudulent, of any demand, or claim, XVII, 424, see also 
* Sections 42 h 422 ... ••• "• 


135 

370 


65 

432 

370 


348 
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RELIGION 

offences against, XV, 295-29F 
REMISSION 

of punishment, III, 54, 55 ... 
violating condition of, XI, 227 

REMOVAL 

to transportation is ordered by local Government 
from one ^il to another 

REPEAL 

Penal Code does not repeal 3 and 4 Wm. IV, Ch. 85, 1, 5 14 

or any subsequent Statuto affec+ing the East India 


Company or their territories, I, 5 ... ... jb. 

or any mutiny act, naval or military, ib. ... ... ib. 

or any special or local law, it. ... ... ... lb. 

REPEALING ACT 

XVII of 1862 457 

REPORT 

of proceedings in Court of Justice privileged ... 403 

of public meeting not privileged ... ... ib. 

of Parliamentary debate privileged ... ... 409 

REPUTATION 

forging documents for purpose of hurting another, 

XVIII, 469 371 

See — Defamation. Forgery. 


Page, 

243 

27 

28,198 

2S 

30 


RESCUE 

of prisoner of State or of War, VI, 130 ... 

of any person from lawful custody for offence, XI, 225. 

See — Escape. Harbouring. 

RESERVOIR 

dofiling or corrupting water of, XIV. 277 
for agricultural purposes, committing mischief by de- 
stroying, &c., XVII, 430 . . ... 

See — Misch ief. 

RESISTING 

apprehension of himself for an offence, XI, 224 
another, XI, 225 

See — Appreh ension. 

RESTITUTION 

of stolen property ... 
of possession of land 

restraint 

See — Wrongful Restraint. 


114 

196 

221 

351 

195 

130 
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RETENTION, II, 23 20 

See — Wrongful Retention. 

RETURN 

from transportation, unlawful, XI, 226 ... ... l9& 

REVISION 

power of High Court as a Court of ... ... ... 435 

cannot reverse finding of fact ... ... ... ib. 

REWARD 

taking for recovery of stolen property, when an offence, 

XI, 215 187 

offering, for return of property, when an offence ... 190 

RIDING 

rash or negligent, showing want of due regard for 

human life, &c., XIV, 279 ... ... ... 222 

RIOT 

what constitutes the offence of, VIII, 146 . . ... 119 

punishment for, VIII, 147 ■.. ... ... ^ ... ib. 

security after conviction for ... . . ... 128-275 

when armed with deadly weapons, VIII, 148... ... 119 

each person in a riot, guilty of offence committed by 

any other, VIII, 149 ... ... ... .. 120,127 

assaulting, &c., public officer suppressing riot, VIII, 152 121 

provoking a, VIII, 153 ... ... ... ... ib. 

not giving the Police notioe of, VIII, 154 ... ... 122 

persons on whose behalf it takes place, his liability, 

VIII, 155 ib. 

liability of his agent or manager, VIII, 156 ... 123 

hiring persons to take part in, VIII, 150 ... ... 120 

being hired to take part in, VIII, 158 ... • •• 124 

harbouring such persons, VIII, 157 ... ... — 126 

See — Affray. Unlawful assembly. 

RIVER 

navigable, injuring, XVII, 431 ... ... ... 351 

See — Mischief. 

ROAD 


destroying or injuring a public, XVII, 431 ... 
* See — Mischief. 

ROBBERY 


what constitutes the offence of, XVII, 390 ... ... 318 

actual possession necessary ... ... ... 319 

when theft amounts to, ib . ... ... ... ... 318 

extortion amounts to, ib. ... ... ib. 

l^onA fide claim pf title negatives charge of ... ... 320 
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WAGING WAR — continued. 

committing depredation on power in alliance with 

Government, VI, 126 ... ... ... ... 113 

receiving property taken in snch waging war or 

depredation, VI, 127 ... ... ... ... ib. 

WAR. 

See — State Prisoner . Waging War. 

WAREHOUSE KEEPER 

breach of trust by, XVII, 407 ... ... ... . 331 

See — Mischief. 

WATER 

corrupting or defiling public spring or reservoir, XVI, 


277 221 

WEIGHT 

false, using a, XIII, 264, 265 ... ... 213 

is evidence of fraudulent intent... ... ... ib„ 

being in possession of, with knowledge and intent, &c., 

Xlll, 266 ... 2*4 

making or belling with knowledge, &c., XIII, 267 ... ib. 

WHARFINGER 

breach of trust by, XVII, 407 ... ... ... 331 

WHIPPING ACT 

VI, of 1864 ... ... 475 

WHIPPING 

cannot be inflicted for a mere attempt to commit a 

crime punishable with whipping ... ... ... 420 

unless in case of attempt to commit robbery . ib. 

in case of simultaneous conviction for several offences... 477 
jurisdiction of Magistrate to inflict . ... ... 480 

WIFE 


harbouring hu sband commits no offence, VII, 136, Except. 

XI, ] 12, Except. 212, Except. ... ... 116,184,191 


not excused for acts committed by coercion of husband. 

ovidence of, admissible against husband 

rape may be committed on, if under ten, by husband, 

XVI, 375 

husband may be convicted of aiding m rape on 
cannot steal from husband, set? quaere? 

whether husband can steal from her? 
giving husband’s goods to paramour 
crimiual breach of trust by-- 
receiving stolen property ... 


54 

\45 

298 

300 

3>5 

306 

303,306 

327 

335 


V 
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INDEX. 


Page. 

WILL 

• 

what the word denotes, II, 31 ... ... ... 22 

forgery of, XVIII, 467 ... ... ... ... 370 

making or possessing counterfeit seal or plate with ' 
intent to commit, XVIII, 472 ... ... ... 37P 

forged, having possession of, with knowledge and intent 

Ad, XVIII, 474 ... 372 

counterfeiting a device or mark for authenticating a, 

XVIII, 475 373 

possessing material with such device or mgl k, ib. ib. 

fraudulent destruction, cancellation, Ac., of, XVIII, 477. 374 

committing mischief as to, ib. -.. -.. ... ib. 

See — Forgery . 


WITHDRAWAL 

of certain charges allowed before committal .. 

not after committal 
differs from compounding a charge ... 

WITNESS 

must answer criminating questions ... - . 

punishable for answering ialsoly ... ... ... 

privilege of, as to defamation 
when a Christian, must be sworn 

WOMAN 

meaning of the word, II, 10 

referred to in Penal Code though “ he” and its deriva- 
tives are used, II, 8 

See — Abduction. Adultery. Insult. Marriage. Married 
Woman. Rape. Seduction. 

WORSHIP 

injuring or defiling place of, with intent, Ac., XV, 295... 
religious, disturbing assembly performing, XV, 296 ... 

WRONGFUL CONFINEMENT 

what it is, XVI, 339, 340 ... 
justification of by Captain of ship ... 
punishment for, in ordinary cases, XVI, 342 ... 

where confinement is for three or more days, 

XVI, 343 

where for ten or more days, XVI, 344 
when confinement subsequent to issue of writ 
for liberation, XVI, 346 ... 
where confinement is secret, XVI, 346 . . 

where it is for purpose of extorting, Ao., XVI, 

347 

where it is for purpose of extorting a confession, 

Ac., XVI, 348 

asstult in attempt? wrongfully to confine, XVI, 357 ... 


189 

ib. 

190 


163 

ib. 

408 

163 


15 

ib. 


243 

ib. 


279 

280 
281 

ib. 

ib. 

ib. 

282 

ib. 

ib. 

288 
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ROBBERY — continued. 

punishment for simple, XVIi, 392 ... ... 320 

attempts to commit, XVII, 393... ... 321 

causing hurt while attempting to commit, 

XVII, 394 ! ib. 

with use of deadly weapons, &c., XVII, 397 322 

attempt to cause death, or gnevoushurt, ib. ib. 
if armed with deadly weapons, XVII, 398. jb . 
belonging to or being associated with a 

gang for, XVII, 401... ... ... 323 

Sec—Dacoity. Extortion. Private Defence. Theft. 

SAFETY 

public. XIV ... ... ... ... ... 215 

act showing want of regard for personal, XVI, 336, 337 278 

causing grievous hurt by such an act, XVI, 338 ... 279 

See — Adulteration. Infection. Navigation. Nuisance. Biding. River. 

SAILOR. 

Seo — Assault. Desertion. Insubordination. Mutiny. Punishment. 
SANCTION 

of Government or Advocate- General when necessary 

for prosecution ... ... ... 114,131,242 

of Court when necessary ... ... ... 131,139,167,365 

SEA-MARK 

destroying or removing, &c.. XVII, 433 .. ... 352 

exhibiting false, &c., XIII, 281 ... ... ... 226 

See — Mischief. 

SEAL 

making or counterfeiting a, with intent to forgo a will 

or valuable security, XVIII, 472.. ... ... 371 

to commit any other kind of foi gery, XVIII, 473 372 

possessing a counterfeit seal with intern to forge, &c., 

XV1I1'473 v * b - 

to commit any other kind of forgery, XVIII, 473 ib. 

SEAMAN 

power of captain to punish and confine ... ... 271,280 

Seo — Forgery. Government Stamp. 

SECTION 

what the word denotes, II. 50 ... ••• 26 

SECURITY 

to keep the peace or after conviction ... 128,289,323 

So Valuable Security . 
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INDEX. 


SEDUCTION 

abducting or kidnapping a woman with a view to, XVI, 
306 ... 

concealing person so abducted, XVI, 368 
SELF-PRESERVATION 
how far an excuse .. 

See — Private Defence. 

SENTENCE. 

See — Commutation. Forfeiture. Punishment. Emission. 
SERVANT 

of Queen, who commits offence in Foreign State, I, 4 .. 

meaning of term, II, 14 
charged as abettor ot his master 

possession of, is possession of the master, when, II, 27, 
Explan. 

theft by, of master’s property, XVII, 381 
criminal breach of trust by, XVII, 408 
who is a servant 

See — Public Servant. 

. SERVICE 

breach of contract of, during voyage or journey, XIX, 
490, and Explan. 

immaterial with whom contract was made, ib., Explan., 
to attend on, &c„ helpless persons, XIX, 4‘»1... . . 

does not include servants hired by the month 
case of gratuitous engagement 
severance of contract 

punishment docs not operate as a 
whether charge negatived by bond fide belief of right to 
quit service ... 

contiact in writing to serve at a distant place to which 
servant is or is to be convoyed at master's 
expense, XIX, 492 
not necessarily m one writing ... 
what the writing must contain ... 
whether verbal acceptance of written offer 
sufficient 

whether signature necessary ... 

labourer can only be punished once ; eed quaere ... 

SERVICE OF PROCESS 

absconding in order to avoid service of summons or 
order, X, 172 ... 

preventing service of summons or order, X, 173 
■SERVITUDE 

Penal, III, 53, 56 ... ... 


Page. 


293 
t 294 


62 


16 

101 

20 

313 

331 

ib. 


37! » 
3^2 
ib. 

380 
ib. 
il>. 

381 
ib. 


382 
381 

383 

384 
ib. 

385 


138 

139 


27-28 


SEVERAL OFFENCES 
t punishment o£, III, 71 
appeal in case of ... 
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SEXUAL INTERCOURSE 
evidence of 

See— -Kidnapping. Marriage . llape. 

£h 60 TING 

with intent to kill, XVI, 307, Illuslr. ( c 1 ... 

causing hurt by, XVI, 324... 

grievous liuit, XVJ, 326 

SLAVE 

importing, buying, or selling, &c\, a, XVI, 370 
doing habitually, XVI, 371 
kidnapping a person in ord< i Lo make him, XVI, 367 
jurisdiction over offences under Slave Trade Act 

SLIGHT HARM 

act causing, not an offence, IV, 95 
SOLDIER 


Page. 

29 * 1,392 


263 

°73 

Or 


294 

293 

294 
b 


80 


person not being, who wears dress of, how punished, 

VII, 140 117 

how far justified by order of officer... ... ... 51 

Sec — Assault. Desertion. Insuho) dination. Mutiny. Punishment. 


SOLEMN AFFIRMATION 

substituted by law for an oath is included in the term 
“ oath,” II, 31 

evidence given on, by Christian witness, is not indictable 
SOLITARY CONFINEMENT 

III, 73, 74 

See — Imprisonment. 


SOVEREIGN 

.of the United Kingdom denoted in the Code by the word 
“ Queen,” II, 13 

SPECIAL LAW 

list ot those in forco 
meaning of the term, II, 41 

offence extended to breach of, in certain cases, II, 40 ... 
no “ special” is repealed or affected by the Penal Code, 

1 , 6 ... ... 

breach of, may be also an offence under Code 
appeal against sentences under 

abetting breach of, how punishable under Code ••• 

STABBING 

causing hurt by, XVI, 324 

grievous hurt by, XVI, 326' • ••• • ••• 


26 

163 


42 


16 


14a 

25 

ib. 

‘ ft 

ib. 

ib. 

95, 


273 

274 
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STAMP 

offences as to, XII, 255-263 
STATE, ACTS OF 
what are ... 

municipal tribunals have no jurisdiction over 
become so by ratification ... 

STATE 

offences against the, VI, 121-130 

can only be prosecuted with sanction of Govei^unent 


or Advocate-General ... ... ... 114 

STATE PRISONERS 

voluntarily allowing public servant to escape, VI, 128. 113 

negligently doing so, VI, 129 ... ... ... ib. 

aiding escape of, or harbouring him, VI, 130... ... 114 

STATE PROCEEDINGS 

are privileged from production ... ... ... 142 

STOLEN PROPERTY 

taking or offering reward for return of, XI, 215 ... 187 

definition of term, XVII, 410 ... ... * ... 333 

dishonestly receiving, XVII, 411, 41 2 ... ib. 

habitually dealing in, XVII, 413 ... ^ ... ... 336 

assisting in, concealing, or disposing of, XVJ I, 414 ... 337 

may be restored to tho owner ... ... ... 312 


See — Receiving Stolen Property. 


Page. 
... 210,213 

v.: 

51 

... lftV.llA 


SUICIDE 

culpable Vha icide, upon one who voluntarily suffers 
dcafb^^iot murder, XVI, 300, Except. 5, llhntr. 
abetment oi, child, lunatic, or person intoxicated, 

XVI, 305 ^ ... 

abetment of, in other cases, XVI, 306 
attempt to commit, XVI, 309 

SUMMONS 

absconding to avoid, X, 172 
preventing service of, X, 173 
disobedience to, X, 174 

not an offence if officer incompetont to issuo 
personal servico must bo proved 

Suttee 

what offence is committed by those who aid in 

TAKING 

away minors, XVI, 361 ... ... ... ... 

married woman, XX, 498 ... 

what is a taking away 

consent of person taking is immaterial 


208 

2G2 

263 

,265 


138 

139 

140 
141-148 

141 


263 


290 

395 

ib. 

ib. 
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TENANT 

liability of, for nuisance or. land 
TENT. 

See — Theft. 

TESTAMENTARY DOCUMENT 
any, is a “ will,” II, 31 
See — Will. 

THEFT 

starvation is no excuse for ... 

definitions of the offence, XVII, "78, and Explany. 

can be of moveable properly only, ib. 

that which is fixed becomes moveable when severed ... 

what amounts to a moving... 

absence of consent sufficient 

consent may be implied ... 
effect of wife’s consent ... 
permanent deprivation not required 
dishonest intention necessary 
personal benefit not necessary 
bond fide claim o£ right negatives dishonesty 
must be from person in possession ... 
what is possession 
not necessarily from owner 
may be committed by the owner 
cases of husband and wife .. 
where possession obtained by trick ... 
none, where possession rightful ... ...^* 

or property parted with ... ... jK 

recent possession is evidence of ... on,^BL 

restitution of stolen property ... 

punishment for, in ordinary cases, XVII, 07ffir ^ 

if in building, tent, or vessel, XVII, 380 ... 

not cognisable by head of village 
by clerk or servant, XT II, 381 ... 

after preparation for causing death, 

XVII, 382 

when it amounts to robbery , XVII, 390 ••• 

belonging to a gang of persons associated for habitual, 
XVII, 

See — Dacoity. Extortion. Bobbery . 

THREATS 

acts dbne under, when nq offence, IV, 94, and Explans 
of injury to public servant, X, 189 ... ■■■ 

to restrain any person from applying to public 
servant for protection, X, 190 ••• ••• 

Sec — Extortion, Intimidation . 


62 
301 
ib. 
ib. 
ib. 310 

304 
301 

303,306 

30-* 

ib. 

J04 

301 

308 
305,450 

307 

305 

309 

310 
ib. 

311 

312 
303 

313 
ib. 
ib. 
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THUG 

who comes under the denomination, XVI, 310 
punishment tor being under a, XVI, 311 

TITLE, "bond fide claim of 

no excuse for an unlawful assembly 
negatives a charge of theft 
or extortion 
or robbery 
or breach of trnst ... 

when an answer to charge of criminal trespass 
TORTURE 

in order to extort property, XVI, 327, 329 ... 

to constrain to illegal act, ib. 
to extort confession, XVI, 330, 331... 
or restitution of property, ib. 

TRADE 

public servant unlawfully engaging in, IX, 168 
who are forbidden to 


Fage. 


265 

ib. 


118,1 21T 
304 
316 
320 
330 
357 


274 

ib. 

275 

276 


136 

ib. 


TRADE-MARK 

what is a. XVITI, 478 ... ... ... ... 374 

“ using a false trade-mark,” what constitutes, XVlll,480 375 
need not bo similar to real trade mark ... ... ib. 

fraudulent intontion essential . . ... ... ib 

evidence of this ... ... ... ... ib. 

using a false trade-mark wiih intent to deceive, XV11I, 

482 ... ... ... ... ... ... 376 

counterfeiting a, ordinarily usod by another, XVIII, 483 377 

counterfeit mark used by public servant to denote 

the a yture, &c., oi property, XVIII. 484 ... ib. 

po^sess"^ r Jjplabo, etc , for counterfeiting, XVIII, 48. ib. 

poshessiry, rrjr .se. with intent, &r., ib. .. ... ib. 

selling goods with false, knowing. tfcc , XVI R, 486 ... 378 

making false mark on any goods, XVII I, 487 i 

receptacle for coni tuning goods, ib.. 'll), 
making use of such false mark, XVIII, 488 ... ... ib. 


See — -Forgery. Marie. Property-marlc. 

TRANSLATOR 

framing incorrect translation, to injure, IX, 167 ••• 1^5 

sworn, translating falsely, is guilty of giving “ false 

evidence/' XI, 191, JUustr. (e). ... ... ... 160 

See — Evidence. 

TRANSPORTATION 

98 

place of, not to be specified by Court... — ••• 

to be appointed by Governor-General... ... ••• 1 J > - 

sentence of life f<y, may be commuted, III, 55 ( ... i 



INDEX. 


CXXl 


TRAN SPORT ATION — coni inued. ‘Page. 

European or American to be sentenced to penal 

servitude, instead of, HI, 56 .. ... 28 

fractions of terms of, how to be calculated, III, 57 ... ib. 

persons sentenced to, how dealt with until transported, 

111, 58 ib . 

may be awarded, instead of imprisonment when, III, 59 J>9 

not on a cumulative sentence . ... ... ib. 

unlawful return from, XI, 226 ... ... ... 19g 

TRESPASS. 

See — Criminal Tret>pa*s ... . . ... ... 354 

TRUST 

definition of ••• ... ... .. ... 328 

implied •• . . ... ••• ••• ... 329 

voluntary... .. ... ... ... ib. 


See — Breach of Trust. 


UNLAWFUL ASSEMBLY 


what constitutes an, VIII, 141, and Explan. 
acts of, when they amount to waging war 
member of, who is, VII F. 142 

punishment for being, VIII, 143 

if aimed with deadly weapons, 

VIII, IH 

if it has been ordered to disperse, 
VIII, 145 ... - 

when members of, are guilty of “ rioting,” 
punishment for riotiug, VIII, 147 ... . . 

if armed with deadly weapon, A j| ... 
each member of, guilty of any offence commi ^^Sfell. 

149 .4P^ ... 

‘joiniug, &c., an assembly of five or more persons after ib 
has been ordered to disperse. VIII, 151, and Explan. 
assaulting, &c., public officer when suppressing, VIII, 152 
wantonly provoking rioting, YI 1 1, 153 
owner or occupier of land not giving Police notice 1 of, 

VIII, 154 

punishment of person for whose benefit riot takes p]ace, 
VIII, 153 

liability of agent, &c , of owner or occupier of lands 
respecting which the riot took place, &c., VIII, ^56 
hiring, &c., persons to take part in, VIII, 150... 
harbouring, dec., persons so hired, VIII, 157 ... 
being hired to take part in, VIII, 158 
when it becomes an affray, VIII, 159, 160 
after conviction security may be taken 

See — Bitting. 


117,124 

124 

118 

ib. 
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UNNATURAL OFFENCES 

their punishment, XVI, 377, Explan, 
threatening to charge another with... 


VALUABLE SECURITY 

what the term denotes, II, CO 

procuring the making, alteration, or destruction of, by 
cheating, XVII, 420 
forging a, XVIII, 467 

making or counterfeiting seal or plato for purpose of 

forging a, XVIII, 467 

possession material with such counterfeit mark or 
device, &c., ib. 

possessing a forged, XVIII, 474 

counterfeiting, <fec., device used for authenticating a, 

XVIII, 475 

destroying, &c., or secreting a, XVIII, 477 ... 

See — Forgery. 

VARIANCES 

when immaterial ... 

when amended ... ... ... ... t 

VESSEL 

what the word denotes, TI, 48 
rash or negligent navigation of a, XIV, 280 ... 
over-loading a, carrying passengers for hire, XIV, 282- 
theft in a, XVII, 380 

CQmmitting mischief on a decked vessel of 20 tons, 

XVII, 437 ... 

if by usiiy^re or explosive substance, XVII, 438 
running to commit theft, XVII, 439 

See — N&^Vyjplate 
VILLAGE v 

magistrate cannot issue summons in case over which 
he has no jurisdiction ... 
head of, bound to inform against criminals ... 
cannot try theft in house ... 

VOLUNTARILY 

meaning of the word, II, 39 


WAGING WAR 


against the Queen, VI, 121... 
evidence of 

conspiracy to wage war, or to overawe Government, W, 

121 A 

preparation for, VI, 122 Mt M, ••• 

concealment of design of, VI, 123 
against Asiatic p.owers in alliance, &c., with the Queen, 
1 VI. f-26 ’ %... 


Page. 

300 

315 


22 ^ 

346 

370 

ib. 

ib. 

372 

373 

374 


423 

ib' 


26 

225 

226 
313 

353 

354 
ib. 


148 

313 


25 


107 

108 

107 

111 

ib. 

112 
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WRONGFUL DETENTION 
effect and meaning of, II, 23 

WRONGFUL GAIN 

meaning of the term, II, 23... 

WRONGFUL LOSS 

what the term means, TI, 23... 

See — Cheafyig . Mischief. 

WRONGFUL RESTRAINT 

definition of the term, XVI, 33 l * 

when obstructing a private way is not, ih., Except. 

when it amounts to wrongful confinement, XVI, 34-0 ... 

punishment for, XVI, 341 ... 

may be compounded 

WRONGFUL RETENTION 
effect and meaning of, II, 23 
YEAR 

what the word means, II, 49 


Page. 

20 
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279 

ib. 

ib. 

281 

189 


20 


ZEMINDARS 

bound to arrest and inform against offenders .. ... 148 

in Madras cannot summon tenants ... ib. 

not liable for bursting of tanks in absence of negligence * 229 



NOW READY FOR DELIVERY 
A TREATISE 

ON 

HINDU LAW AND USAGE. 

CY 


JOHN D. M A YNE, 

of the Inner Tempi?, Esq., Barrister -at -Lair. Formerly 
officiating Advocate- General of Madras , Author of 
tc A!* jfifpiise on Damages ” ” Commentaries 

\toi vv } fh(t ^ nc ^ ian P en< J Code fyc,. 

- v,*V <500 pp., octavo, cloth. 

Casa, Rh. 18 — by post, Rs. 18-8. 



